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As  the  new  director  of  the  Mental  Health  Legal 
Advisors  Committee,  I  am  pleased  to  introduce  this  issue  of 
the  Advisor.  MHLAC's  obligation  to  ensure  that  individuals 
with  mental  illness  receive  quality  representation  has  several 
components,  and  a  critical  one  is  the  provision  of 
information.  To  that  end,  we  produce  manuals,  organize  and 
provide  training,  and  otherwise  attempt  to  educate  judges, 
lawyers,  and  mental  health  professionals  as  well  as  those  with 
mental  illness  and  their  families. 

The  Advisor,  which  appears  semi-annually,  is  a  key 
factor  in  this  effort.  My  thanks  go  to  the  MHLAC  staff  for 
writing  and  producing  another  excellent  issue,  to  Dan  Ahearn 
of  the  Disability  Law  Center,  our  guest  contributing  author, 
and  to  those  who  commented  on  early  drafts. 

Gill  Deford 
Executive  Director 

Mental  Health  Legal  Advisors  Committee 
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National  Health  Care  Reform^'  ' '^fc 
Mental  rf'e^l^Care  Slighted? 

Attorney,  Mental  Health  tQ^^o^yyrs  Committee 

The  eight  million  Americans  (*^^£o*^jllness' 
have  an  immense  stake  in  the  current  national  hearth  care 
reform  debate.  Many  of  these  individuals  are  uninsured. 
Many  more  are  underinsured;  they  have  insurance  policies 
which  arbitrarily  exclude  or  severely  limit  mental  health 
coverage.  The  result  is  that  numerous  individuals  must 
choose  between  paying  for  the  services  themselves  and 
existing  in  poverty  or  living  without  the  needed  treatment. 
Done  correctly,  health  care  reform  could  provide  to  most 
people  with  mental  illness  access  to  quality  health  care  for 
the  first  time  in  this  country's  history.  Done  poorly,  health 
care  reform  will  deny  them  access  to  quality  health  care 
and  may  actually  increase  the  number  of  persons  without 
coverage  and  services.  The  challenge  for  advocates  of 
people  with  mental  illness  is  to  ensure  that  health  care 
reform  penetrates  the  stigma  attached  to  mental  illness  and 
provides  equality  of  access,  treatment,  and  services. 

A  system  that  provides  health  care  for  everyone 
and  controls  costs2  would  be  the  ideal  solution  to 
America's  health  care  crisis.  In  the  current  debate,  two 
prominent  positions  have  surfaced:  "single-payer,"  a 
publicly-financed,  single  insurer  system  and  "managed 
competition,"  a  system  which  reorganizes  the  provision  of 
health  care  through  the  regulation  of  insurance 
companies.3  More  conservative  plans,  such  as  the  Cooper 
plan,  would  essentially  maintain  the  status  quo,  as  they 
recommend  only  minor  changes  in  insurance  reform.  This 
article  examines  these  three  proposals  with  an  emphasis  on 
each  plan's  mental  health  coverage.4 

Access 

The  Wellstone/McDermott  bill5  known  as  the 
Single-Payer  plan  would  cover  all  United  States  citizens 
and  all  legal  residents,6  including  low-income  people, 
people  without  jobs,  and  the  chronically  ill.  Coverage 
would  be  provided  through  a  single,  publicly-funded 
insurance  program. 

Under  the  Clinton  plan7,  referred  to  as  managed 
competition,  all  United  States  citizens  and  many  resident 
immigrants  would  be  covered.8  Coverage  could  not  be 
denied  or  premiums  increased  for  individuals  with  past 
illness  or  high  anticipated  health  costs.  Individuals  or 
employers  would  purchase  health  insurance  plans  offered 
by  competing  insurance  companies. 

The  Cooper  plan9  includes  no  similar  mandated 
coverage  requirement. 

continued  on  page  12... 
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Heller  v.  Doe 

Dan  Ahearn 
Senior  Staff  Attorney,  Disability  Law  Center 

In  Heller  v.  Doe,  61  U.S.L.W.  4728  (1993),  the 
United  States  Supreme  Court  addressed  the  issues  of 
burden  of  proof  and  participation  of  guardians  and/or 
family  members  in  involuntary  commitment  proceedings 
for  individuals  with  mental  retardation.  The  Kentucky 
statutes  at  issue  establish  a  "clear  and  convincing  evidence 
burden  of  proof  for  the  involuntary  commitment  of  an 
individual  with  mental  retardation  instead  of  the  higher 
standard  of  'beyond  a  reasonable  doubt',"  which  was  the 
existing  standard  for  Kentucky  mental  health  commitments. 
In  addition,  the  challenged  statutes  allow  the  guardian  and 
immediate  family  members  of  an  individual  with  mental 
retardation  to  participate  in  the  commitment  proceedings  as 
"if  a  party  to  the  proceedings."  Such  participation  was  not 
allowed  under  prior  Kentucky  mental  health  commitment 
law.  The  Supreme  Court  determined  that  the  statutes' 
establishment  of  a  lower  standard  of  proof  and  the 
allowance  of  family  and/or  guardian  participation  were 
both  constitutional. 

The  respondents  in  this  case  were  a  class  of 
individuals  with  mental  retardation  who  were  committed 
involuntarily  to  Kentucky  state  institutions.  These  class 
members  argued  that  the  distinctions  between  mental  health 
and  retardation  were  irrational  under  the  Fourteenth 
Amendment's  Equal  Protection  Clause  and  that  family 
and/or  guardian  participation  in  hearings  violated  the  Due 
Process  Clause. 

The  Court  considered  the  appropriate  level  of 
scrutiny  to  be  applied  in  the  Equal  Protection  Clause 
analysis.  Until  appearing  before  the  Supreme  Court,  the 
respondents  never  raised  the  issue  of  whether  the  statute 
should  be  subjected  to  heightened  scrutiny,  but  consistently 
sought  review  under  the  rational  basis  test.  As  a  result,  the 
Supreme  Court  concluded  that  "[e]ven  if  respondents  were 
correct  that  heightened  scrutiny  applies,  it  would  be 
inappropriate  for  us  to  apply  that  standard  here"  due  to  the 
failure  to  raise  and  preserve  the  issue  below. 

The  Court  further  noted  that  it  had  applied  the 
rational  basis  test  in  other  cases  involving  individuals  with 
mental  illness  and  retardation  such  as  Cleburne  v.  Cleburne 
Living  Center,  Inc. ,  473  U.S.  432  (1985).  In  analyzing  the 
commitment  statute  under  the  rational  basis  test,  the  Court 
noted  that  Kentucky  offered  more  than  adequate 
justifications  for  the  statutory  distinctions  between  mental 
health  and  mental  retardation  commitment  proceedings. 
First,  a  lower  standard  of  proof  is  acceptable  because 
mental  retardation  is  easier  to  diagnose  than  mental  illness. 
Second,  since  mental  retardation  is  a  "permanent, 
relatively  static  condition,"  predictions  of  dangerousness  to 
self  or  others  are  easier  and  more  accurate.  Third,  the 
nature   of  treatment   received   once  an   individual  is 


committed  is  different  for  individuals  with  mental 
retardation  than  for  persons  with  mental  illness.  In  contrast 
to  treatment  for  mental  retardation,  treatment  for  mental 
illness  is  generally  much  more  intrusive  and  involves 
inquiries  into  an  individual's  "innermost  thoughts." 
Finally,  the  Court  relied  upon  historic  distinctions  based  in 
the  English  common  law  which  treated  the  two  classes  of 
individuals  differently. 

In  turning  to  analysis  of  family  and  guardian 
participation  as  parties  in  commitment  hearings,  the  Court 
decided  that  the  distinction  between  allowing  participation 
in  mental  retardation  hearings  and  barring  participation  in 
mental  health  hearings  also  was  rationally  based.  In 
essence,  the  Court  concluded  that  the  family  or  guardian 
of  an  individual  with  mental  retardation  may  have  valuable 
insights  as  to  the  individual's  abilities  and  experiences. 
Their  input  is  based  on  a  long  standing  developmental 
disability  while  mental  illness  may  be  sudden  and  its 
treatment  less  dependent  on  family  members'  lifelong 
observations.  Thus,  Kentucky  could  have  concluded 
reasonably  that  participation  as  parties  in  a  mental 
retardation  commitment  could  offer  the  court  valuable 
information. 

Additionally,  the  Court  concluded  that 
participation  by  families  or  guardians  as  parties  did  not 
violate  the  due  process  rights  of  an  individual  with  mental 
retardation.  Families  and  guardians  cannot  be  presumed 
to  have  interests  adverse  to  the  individual.  Rather,  they 
may  have  information  of  value  to  the  court's  decision  on 
commitment.  Thus,  participation  as  parties  both  increases 
the  accuracy  of  the  commitment  decision  and  provides 
family  members  with  a  voice  in  the  process  without 
"undermining  those  interests  of  the  individual  protected  by 
the  Due  Process  Clause. " 

Analytically  and  as  indicated  by  this  decision,  any 
attack  on  a  statute  under  a  rational  basis  test  is  difficult. 
The  Court  notes  explicitly  that  a  statute,  like  Kentucky's, 
is  "accorded  a  strong  presumption  of  validity."  The 
Court's  reasoning  in  support  of  the  statutory  scheme 
illustrates  that  a  court  will  search  for  "any  reasonably 
conceivable  state  of  facts  that  could  provide  a  rational  basis 
for  the  classification." 

The  reliance  on  the  ease  of  diagnosis  of  mental 
retardation  ignores  the  complexities  presented  by 
individuals  who  may  have  multiple  diagnoses  as  well  as  the 
differing  capacities  and  competencies  of  individuals  with 
varying  levels  of  retardation.  In  addition,  predictions  of 
dangerousness  to  self  or  others  is  an  inexact  science  in 
general  regardless  of  an  individual's  "classification." 
Finally,  the  Court's  position  on  the  differences  in  treatment 
after  commitment  fails  to  take  into  account  that  both 
classes  of  individuals  are  confined  involuntarily;  both 
receive  similar  medications;  and  both  receive  behavior 
modification  treatment.  All  of  these  treatments  affect  an 
individual's  "innermost"  thoughts  and  being.  Despite  these 
flaws  in  the  rationale  for  the  statutes,  the  Court  determined 
that  the  statutes'  classifications  satisfied  the  rational  basis 
test. 
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The  key  variable  left  open  by  the  Court  is  whether 
this  type  of  statute  can  be  challenged  under  a  higher 
standard  of  review.  Since  the  issue  was  not  preserved  for 
appeal,  it  could  be  raised  in  other  proceedings  and 
therefore  remains  a  valuable  option.  Also  of  note  is  the 
lack  of  consensus  among  the  justices,  with  only  five  judges 
making  up  the  majority.  Justice  O'Connor  filed  both  a 
concurring  and  dissenting  opinion.  The  remainder  of  the 
Court  filed  dissenting  opinions,  which  generally  assert  that 
the  statute  does  not  even  satisfy  a  rational  basis  test. 
Hence,  the  possibility  of  successfully  challenging  a  similai 
statutory  scheme  remains  viable. 

♦  ♦  ♦ 

The  Right  Of  Minors  To  Retain  Counsel 

Gina  Yarbrough  and  Jennifer  Honig 
Attorneys,  Mental  Health  Legal  Advisors  Committee 

Civil  and  human  rights  issues  arising  from  the 
confinement  of  minors  to  psychiatric  institutions'  often 
may  be  adequately  addressed  only  with  the  assistance  of 
counsel.  Pursuant  to  their  enabling  statutes,  the  Mental 
Health  Legal  Advisors  Committee  (MHLAC)2  and  the 
federal  Protection  and  Advocacy  Program  for  Individuals 
with  Mental  Illness  (PAIMI)3  are  authorized  to  provide 
representation  to  individuals,  including  minors,  at 
Massachusetts  psychiatric  facilities.  While  limited 
resources  restrict  the  ability  of  MHLAC  and  PAIMI  to 
provide  legal  assistance  at  all  psychiatric  facilities  serving 
minors,  other  counsel  could  provide  mental  health  law 
advocacy.  This  article  addresses  the  right  of  minors, 
legally  incapacitated  by  their  minority  or  by  mental 
disability,  to  secure  such  alternative  counsel  in 
Massachusetts. 

Although  our  legal  system  recognizes  the 
importance  of  legal  representation  for  minors,  in  only  a 
few  situations  is  this  right  guaranteed.  Current 
interpretations  of  the  Due  Process  Clause  of  the  14th 
Amendment  to  the  United  States  Constitution  have 
extended  the  right  to  counsel  to  include  certain  legal 
proceedings  involving  minors  which  may  result  in  a  liberty 
deprivation4:  juvenile  delinquency5  and  custody  cases.6 
The  American  Bar  Association  has  gone  further,  calling 
for  independent  counsel  in  "any  proceeding  which  may 
affect  a  minor's  custody  or  status,"  as  "independent 
representation  for  the  child  whose  future  is  largely  at  issue 
is  desirable."7  Minors  in  most  states,  in  accordance  with 
the  Child  Abuse  Prevention  and  Treatment  Act,  have  the 
right  to  legal  representation  in  civil  abuse  and  neglect 
proceedings.8  Additionally,  many  states  provide  for  legal 
representation  in  parental  termination  proceedings.9  In 
Massachusetts,  minors  have  the  right  to  court-appointed 
counsel  in  care  and  protection  cases,10  actions  to 
determine  if  the  child  needs  services,11  and  parental  rights 
termination  proceedings.12  Finally,  Massachusetts  law 
guarantees  minors  the  right  to  counsel  in  mental  health 
commitments.'3 


Minors  have  significant  legal  needs,  however,  in 
situations  in  which  there  is  no  statutory  right  to  counsel. 
For  example,  minors  who  wish  to  refuse  medication  over 
parental  authorization  need  legal  counsel  to  vindicate  their 
rights.  While  parents  or  guardians  often  seek  out  an 
attorney's  assistance  on  a  minor's  behalf,  the  parent's  and 
minor's  interests  may  not  be  consistent  or  may  become 
inconsistent  during  the  course  of  representation.  Certain 
questions  arise.  Who  is  the  client?  What,  given  the  child's 
minority,  are  the  parties  respective  rights  and  the 
attorney's  obligations? 

Although  there  is  no  Massachusetts  authority 
directly  on  point,  an  analysis  of  contract  and  ethical 
principles  yields  the  conclusion  that  a  minor  may  contract 
with  an  attorney  for  legal  services  and  continue  that 
relationship  without  interference  from  a  parent  or  legal 
guardian.14  Two  issues  require  consideration:  1)  whether 
a  minor  may  form  a  valid  contract  with  an  attorney;  and  2) 
whether  a  parent  or  guardian  may  void  the  contract. 

First,  both  case  law  and  ethical  standards  support 
the  principle  that  a  minor  may  initiate  the  attorney-client 
relationship."  Massachusetts  cases  hold  that,  although 
minors  do  not  have  the  full  legal  capacity  to  contract,16 
the  contracts  of  minors  are  not  automatically  void,  but, 
rather,  voidable.17  The  minor's  contract  is  valid  as  to 
both  parties  until  rescinded.18  The  American  Bar 
Association  has  honored  this  principle  and  extended  it; 
federal  ethical  standards  direct  that  the  minor  retains  the 
authority  to  contract  even  if  disabled  as  a  result  of  mental 
illness.19 

The  attorney  and  client  should  be  free  from 
guardian  interference  both  in  the  formation  of  the  contract 
for  legal  services  and  in  decision-making  during  the  course 
of  their  relationship.  The  Boston  Bar  Association  has 
determined  that  an  attorney  is  ethically  obligated  to 
represent  the  minor  client  and  not  the  guardian  even  if  the 
guardian  is  providing  payment.20  Recent  cases  from 
several  states  have  upheld  the  minor's  right  to  contract  to 
retain  counsel  without  guardian  interference. 21  The 
Appellate  Court  of  Illinois  has  held  that  even  in  cases 
brought  on  behalf  of  the  minor,  the  minor  remains  the 
contracting  party  and  the  client.22 

Having  established  a  minor's  right  to  create  and 
fully  participate  in  the  attorney-client  relationship,  the  next 
concern  is  that  a  parent  or  guardian  might  interfere  or  void 
the  contract.  Contract  law  provides  a  strong  source  of 
protection  to  minors  against  such  interference;  if  the  legal 
services  rendered  to  the  minor  are  considered 
"necessaries,"  the  contract  is  valid  and  not  voidable  during 
or  after  her  minority.23  "Necessaries,"  a  flexible  term 
referring  to  things  that  supply  the  minor's  needs  of  mind 
or  body,  may  include  food,  clothing,  housing,  education 
and  services.24  Contracts  for  necessaries  include  retaining 
legal  services  in  those  cases  in  which  "services  are 
rendered  in  connection  with  the  minor's  personal  relief, 
protection  or  liberty."25  Legal  services,  essential  to  the 

continued  on  page  15 
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Mental  Health  Managed  Care: 
MHMA  Report  Card  Mixed 
Conflict  Between  Profits  and  Consumers 

Susan  Fendell 
Attorney,  Mental  Health  Legal  Advisors  Committee 

The  Executive  Office  of  Health  and  Human 
Services'  Division  of  Medical  Assistance1  (DMA)  is 
seeking  to  extend  its  existing  waiver  of  federal  Medicaid 
requirements,  hoping  to  continue  its  experiment  with  the 
private  management  of  mental  health  services  in 
Massachusetts.  In  anticipation  of  the  requirements  for 
obtaining  a  continuance  of  the  existing  waiver,  the 
Department  of  Public  Welfare  retained  Brandeis 
University's  Heller  School  for  Advanced  Studies  in  Social 
Welfare  to  review  the  results  of  its  test  to  date.  The 
Brandeis  Report,2  issued  January  24,  1994,  discusses  cost 
savings  and  provider  perceptions  of  the  program,3  but  the 
evaluators  lacked  data  needed  to  address  consumer 
satisfaction  with  the  performance  of  Mental  Health 
Management  of  America  (MHMA),  the  private  company 
hired  to  administer  the  program.  The  lack  of  data  on 
consumer  satisfaction  indicates  the  limited  influence  and 
participation  of  consumers  in  the  MHMA  system  and  in 
their  own  treatment. 

This  article  examines  the  lack  of  consumer  input 
and  the  reasons  for  that  deficit,  as  well  as  several  trends 
and  new  developments  associated  with  managed  mental 
health  care,  some  of  which  are  quite  positive.  The  article 
also  will  scrutinize  the  savings  purported  to  be  achieved  by 
MHMA  and  questions  DMA's  plans  to  pay  MHMA  more 
for  the  administration  of  the  program. 

Brandeis  Report 

Consumer  Satisfaction 

The  Brandeis  Report  provided  no  reliable 
information  on  the  level  of  consumer  satisfaction  with 
MHMA's  management  of  Medicaid  mental  health  services. 
The  Brandeis  evaluation  team  did  not  conduct  any 
consumer  surveys.4  The  report  questioned  the  validity  of 
the  pilot  consumer  survey  conducted  by  MHMA  and 
declared  that  "there  has  been  a  serious  lag  in  implementing 
the  assessment  of  client  satisfaction."5 

This  lack  of  attention  to  consumer  satisfaction 
demonstrates  the  general  lack  of  consumer  involvement  in 
care  decisions  under  the  current  Medicaid  managed  care 
system.  Consumers  are  not  notified  when  their  providers 
change  their  course  of  treatment  due  to  directives  from 
MHMA.6  Consumers  are  only  given  notice  if  a  provider 
refuses  to  accept  MHMA's  treatment  modifications. 

Financial  disincentives  inhibit  provider  challenges 
of  MHMA  treatment  decisions.  Not  only  does  MHMA 
have  the  ability  to  limit  referrals  to  a  particular  provider, 
but  MHMA  also  has  the  authority  to  exclude  any  particular 


provider  from  the  network  altogether.  Off  the  record, 
medical  professionals  at  hospitals  and  clinics  report  fear  of 
retaliation  for  direct  or  indirect  criticism  of  MHMA.7 
Without  notice  from  either  MHMA,  DMA,  or  their 
caregivers  as  to  treatment  modifications,  consumers  are 
unlikely  to  learn  of  MHMA-inspired  treatment  changes  and 
may  be  left  out  of  the  treatment  planning  process 
altogether. 

Consumers  also  are  excluded  from  the  larger 
question  of  how  the  Medicaid  managed  care  system  should 
be  implemented.  Meaningful  consumer  input  into  quality 
of  care  assessments  is  unlikely  in  the  near  future.  For 
example,  an  instrument  that  allows  consumers  to  self- 
report  on  the  effectiveness  of  treatment8  is  being 
developed  through  monthly  meetings  of  a  consortium  of 
managed  care  organizations  and  other  providers.9  It  is 
unlikely  to  be  completed  before  the  end  of  the  year.10 

MHMA  is  making  other  attempts  to  include 
consumers  in  the  shaping  of  the  program,  although  these 
attempts  may  end  up  being  more  public  relations  than 
actual  inclusion.  MHMA's  future  plans  for  monitoring 
quality  of  care  include  measurement  of  recipient 
satisfaction."  A  plan  for  administering  and  surveying 
consumers  on  a  twice  yearly  basis  is  projected  to  be  done 
no  sooner  than  July  1994. 12 

"Access"  to  Care 

Given  the  shortage  of  consumer-centered  data,  the 
Brandeis  team  was  forced  to  rely  upon  surrogates  to  divine 
quality  of  care  under  MHMA  management.13  One  of  the 
surrogates  used  by  Brandeis  was  a  measurement  of  access 
to  care.  According  to  the  report,  the  number  of  inpatient 
providers  paid  by  Medicaid  dropped  from  143  to  125 
under  MHMA,14  while  the  number  of  Medicaid-eligible 
providers  of  diversionary  services  (e.g.,  respite  care) 
increased  by  20  facilities.15 

The  Brandeis  report  states  that  the  slightly  higher 
number  of  recipients  using  mental  health  services  in  fiscal 
year  1993  (FY93)  over  fiscal  year  1992  (FY92)  may  be 
due  to  a  higher  share  of  disabled  enrollees  in  FY93,16 
who  traditionally  use  more  services  than  other  Medicaid 
recipients.17  Furthermore,  the  Brandeis  Report  rates  of 
use  (or  penetration  rates)  merely  measure  any  use  by  a 
recipient  and  do  not  measure  whether  any  continuing 
services  were  provided  after  the  initial  contact.  Thus,  if 
each  recipient  were  to  use  a  mental  health  service  only  one 
time,  penetration  rates  would  increase  even  though  the 
recipients  were  permitted  to  use  services  only  once. 

Recidivism 

Another  surrogate  measurement  for  quality  of  care 
used  by  the  Brandeis  team  was  recidivism  statistics.18 
According  to  their  research,  the  number  of  readmissions  to 
24-hour  care  per  recipient  declined  slightly  between  FY92 
and  FY93."  However,  when  broken  down  between 
disabled  and  other  recipients,  non-disabled  recipients 
showed  more  readmissions  in  FY93  than  in  FY92.20 
Brandeis  attributes  this  to  either  a  slight  decrease  in  the 
quality  of  care  due  to  substantially  shorter  lengths  of  stay 
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(21.8%  shorter)  or  an  approach  to  treatment  that  purposely 
relies  on  shorter  and  more  frequent  admissions.21 
Recidivism  rates  for  non-disabled  children  and  adolescents 
increased  substantially  during  MHMA's  reign  —  from  a 
6.8%  to  a  9.8%  readmission  rate  within  30  days.22 

MHMA  figures  on  rates  of  readmission  within  30, 
60  and  90  day  periods  showed  an  increase  in  adult  mental 
health  readmission  rates  throughout  FY93.23  However, 
single  year  figures  do  not  account  for  "seasonality, "  the 
theory  that  admission  rates  change  during  the  year  due  to 
universal  stressors,  like  winter  holidays.  Nevertheless, 
figures  for  children,  adolescents,  and  substance  abuse 
inpatient  readmission  rates  all  show  different  patterns,24 
facts  which  argue  against  that  theory. 

Provider  Satisfaction 

According  to  the  Brandeis  Report,  providers  are 
more  displeased  with  the  administrative  burdens  of  MHMA 
managed  care  than  with  MHMA's  utilization  review.25 
This  result  perhaps  can  be  explained  by  the  fact  that  the 
individuals  surveyed  for  the  Report  tended  to  occupy 
administrative  rather  than  direct  service  positions.26  In 
addition,  only  five  percent  of  outpatient  centers  were 
interviewed.27  Psychiatrists  and  psychologists  in  private 
practice  were  not  surveyed  at  all.28 

Of  those  persons  surveyed,  almost  a  quarter  found 
MHMA  utilization  review  decisions  to  be  problematic,  the 
percent  being  even  higher  for  children's  providers.29 
Many  of  the  provider  comments  on  utilization  review  in 
the  appendix  to  the  Brandeis  Report  were  directly 
contradictory.  For  example,  one  provider  called  MHMA's 
clinical  reviewers  "excellent, "  while  another  said  they  were 
"not  knowledgeable. "  One  provider  said  MHMA  reviewers 
were  more  flexible  than  other  managed  care  groups,  yet 
another  provider  said  they  used  "a  cookbook  approach.  "w 

For  those  health  care  executives  that  find  the 
administrative  aspects  of  managed  care  to  be  more 
troublesome  than  the  treatment  issues,  MHMA's  move 
toward  sub-capitation  may  be  welcome.  Under  sub- 
capitation,  providers  could  contract  with  MHMA  to  serve 
all  of  an  enrollees'  health  care  needs  for  a  flat  fee.  MHMA 
has  not  announced  when  or  in  what  form  it  plans  to  move 
to  sub-capitation.31  Insurers  have  been  moving  toward 
sub-capitation  to  control  costs  by  sharing  the  risk  with 
providers.32  While  sub-capitation  may  be  cost  effective  by 
putting  the  provider  in  the  role  of  gatekeeper,  it  further 
strains  the  traditional  "patient/doctor"  relationship.  Health 
care  providers  will  look  even  more  closely  at  their  purses 
while  making  treatment  decisions.  In  addition,  trust,  an 
essential  element  of  most  mental  health  care  treatment,  is 
jeopardized.33  As  consumers  become  more  and  more 
conscious  of  the  financial  conflict  of  interest  between 
treatment  aimed  at  their  mental  well-being  and  the  interest 
of  providers  in  limiting  service  to  increase  profits,  trust 
can  dissipate. 

Trends 

MHMA  attempts  to  rely  on  the  least  expensive, 
and  hence  theoretically  least  restrictive  and  intrusive,  form 


of  mental  health  care  that  it  believes  is  appropriate.34 
Indeed,  the  Brandeis  Report  stated  that  of  the  $57  million 
cut  in  direct  service  expenditures  (as  compared  to  projected 
expenditures),  $44  million  was  attributable  to  lower 
expenditures  for  24-hour  care.35  The  number  of  24-hour 
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care  providers  reimbursed  by  Medicaid  (both  hospital  and 
non-hospital  facilities)  decreased  by  13%  between  FY92 
and  FY93.36  The  percent  of  recipients  using  all  24-hour 
care  dropped  by  less  than  one-tenth  of  one  percent." 
while  the  percent  of  recipients  using  inpatient  hospital 
mental  health  care  dropped  2. 4%. 38  Available  data 
indicates  a  dramatic  decline  in  inpatient  substance  abuse 
treatment,  some  decline  in  adult  inpatient  hospital  mental 
health  care,  a  slight  increase  in  inpatient  hospital  mental 
health  care  for  persons  under  21,  and  a  dramatic  increase 
in  non-hospital  24-hour  care  for  all.39 

MHMA  significantly  decreased  length  of  stay  in 
24-hour  facilities.  For  children  and  adolescents,  average 
length  of  stay  decreased  by  29.8%  between  FY92  and 
FY93;  for  adults,  by  10.3%.*  The  decrease  in  length  of 
stay  accounted  for  12%  in  overall  savings.41 
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Outpatient  Care  Declines 

Outpatient  expenditures  were  expected  to  rise  as 
recipients  were  shifted  away  from  inpatient  services. 
According  to  the  Brandeis  Report  this  did  not  occur. 
Rather,  outpatient  expenditures  declined  by  $2.8  million 
representing  a  three  percent  decline  in  the  utilization  and 
mix  of  services  predicted  without  managed  care.42 
MHMA  itself  found  that  a  substantial  number  of  recipients 
discharged  from  hospital  units  were  not  seen  by  outpatient 
providers  "within  [a]  reasonable  number  of  days  of 
discharge.  "43 

Private  therapy  by  psychiatrists  is  reimbursable  by 
Medicaid,  but  DMA  looks  askance  at  solo  practitioners 
whose  quality  of  care  is  difficult  to  monitor.  Psychologists, 
who  may  not  be  reimbursed  for  therapeutic  services  under 
current  law,  are  petitioning  the  legislature,  the  Executive 
Office  of  Health  and  Human  Services,  and  MHMA,  to 
make  therapy  by  psychologists  a  reimbursable  service 
under  Medicaid.  Meanwhile,  community  mental  health 
centers  reportedly  have  waiting  lists  for  individual  therapy. 

Access,  as  measured  by  Brandeis,  showed  the 
largest  decline  with  respect  to  psychologists  (29.6 %);44 
however,  this  may  be  largely  attributable  to  a  change  in 
how  Medicaid  pays  (and  hence  measures  utilization  of) 
these  professionals.  In  FY93,  payment  for  psychological 
services  to  inpatients  was  included  under  facility 
reimbursement.45  The  decline  in  access  to  psychiatrists 
(12%)  may  be  attributable  to  the  same  cause. 

Change  in  Users  per  1000  Enrollees  FY92-FY93 

Source:  The  Brandeis  Report  Table  2.3 
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Expenditures  for  and  access  to  hospital  outpatient 
services  declined  dramatically.46  Other  outpatient  therapy 
services  have  not  increased  to  compensate  for  this  loss, 
although  expenditures  for  mental  health  clinic  treatment 
have  increased  slightly.47 

The  decline  in  outpatient  services  rendered  by 
hospitals  has  not  been  fully  explained.  According  to  one 
DMA  official,  MHMA  is  consciously  steering  recipients 
away  from  hospital  outpatient  clinics  to  mental  health 
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clinics  that  are  the  more  traditional  caregivers  to  the  poor. 
Tentative  explanations  have  been  tendered  for  the  increase 
in  clinic  medication  and  psychiatric  treatment.  Two  doctors 
who  practice  at  MHMA  network  hospitals  believe  that 
reliance  on  medications  has  increased  as  the  length  of  stay 
at  facilities  has  decreased.48  This  same  reliance  on 
medication  to  control  symptoms  without  treating  underlying 
problems49  may  evidence  itself  in  the  increased  use  of 
medication  on  the  outpatient  side  as  well. 

The  Brandeis  Report  shows  the  largest  increase  in 
use  for  clinic  medication  (29.1%). 50  Recent  figures  show 
total  psychiatric  expenditures,  expenditures  per  recipient, 
and  the  number  of  unduplicated  recipients  using  these 
services  dropping  following  the  change  in  reimbursement 
methodology  noted  above.51  However,  the  total 
expenditures,  expenditures  per  recipient,  and  number  of 
unduplicated  recipients  using  mental  health  clinic 
medication  have  increased  since  July  of  1992. 52 

There  is  a  basis  to  fear  that  private  managed  care 
may  lead  to  a  decrease  in  outpatient  care.  Recently,  a 
group  of  more  than  100  subscribers,  patients,  and  mental 
health  professionals  presented  a  demand  letter  to  Blue 
Cross,  the  state's  largest  managed-care  insurance  company. 
The  letter,  which  charges  Blue  Cross  with  violations  of  the 
Massachusetts  Consumer  Protection  Act,  described  how 
the  company  threatens  psychotherapists  with  penalties  if 
they  request  too  much  therapy  for  their  patients.53 
Therefore,  one  must  look  beyond  denial  rates  and  access 
as  measured  in  the  Brandeis  Report  to  determine  the  effect 
of  private  managed  care  on  access  to  outpatient  services. 
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Holistic  Dreams 

Hopes  that  managed  care  can  bring  a  more  holistic 
approach  to  treatment  may  be  warranted.  According  to  the 
provider  survey,  both  aftercare  planning  and  case 
management  were  slightly  improved.54  Clearly,  adults  and 
children  will  no  longer  be  permitted  to  languish  in 


hospitals,  at  least  not  those  hospitals  reimbursed  by 
MHMA.  Furthermore,  new  services  like  family 
stabilization  teams  were  brought  on  line,  even  if  they  are 
yet  to  be  fully  utilized.55 

However,  not  all  service  providers  believe 
MHMA  management  of  care  has  improved  treatment. 
About  35%  of  adult  inpatient  and  37%  of  child  inpatient 
providers  found  case  management  worse  than  before 
managed  care.56  About  17%  of  adult  inpatient  and  33% 
of  child  inpatient  providers  thought  quality  of  care 
deteriorated  under  MHMA  managed  care.57  On  the  other 
hand,  providers  tend  to  agree  that  MHMA  has  made 
diversionary  services  available  for  most  inpatient  care, 
with  the  significant  exception  of  substance  abuse 
diversionary  services.58  However,  even  with  the  creation 
of  new  adult  inpatient  diversionary  beds,  most  providers 
believe  that  too  few  diversionary  beds  exist  for  adult 
inpatient  clientele  as  well  as  for  substance  abuse  inpatient 
clientele.59 

New  Developments 

MHMA  has  formulated  children/adolescent 
protocols  for  determining  when  and  where  (in  either  a 
MHMA  or  Department  of  Mental  Health  facility)  a  child 
should  be  hospitalized.60  Children  needing  acute  care  will 
not  be  admitted  to  a  DMH  facility.  An  adolescent  needing 
acute  care  may  only  be  admitted  to  a  DMH  facility  if  her 
insurance  benefit  is  exhausted  or  she  is  uninsured  and  free 
care  is  not  immediately  available,  or  if  she  was  discharged 
from  a  DMH  facility  within  the  past  90  days.61  One 
positive  development  is  that  a  child  may  not  be  transferred 
to  a  DMH  facility  solely  on  the  basis  of  her  refusal  of 
treatment.62  Where  DMH  and  MHMA  disagree  as  to  the 
transfer  of  a  child,  DMH  makes  the  final  determination.63 

MHMA  recognizes  that  its  grievance  procedure  is 
"not  sufficiently  useful"  for  handling,  communicating 
about,  or  resolving  "incidents".64  MHMA  will  be 
adopting  written  procedures,  approved  by  the  DMA,  to 
correct  this  situation.65 

MHMA  has  developed  a  network  management 
plan.  Because  "MHMA  believes  that  resource  availability 
drives  utilization  rates,"  MHMA  will  be  analyzing  its 
network  capacity,  focusing  on  24-hour  care  providers  and 
inactive  outpatient  providers.66  MHMA  will  also  be 
reviewing  individual  providers  by  means  of  a  "Provider 
Profile"67  (called  a  "Report  Card"  in  the  draft  version  of 
the  plan).68  MHMA  plans  to  monitor  "quality  indicators 
covering  five  categories:  cost  effectiveness,  relationship 
with  MHMA,  access,  comprehensiveness,  and  outcome. ^ 

The  Provider  Profile  compares  statistics  on  an 
individual  provider  to  the  regional  and  state  average  for 
that  type  of  provider.  The  profile  will  be  based  primarily 
upon  claims  data  on  admissions,  cost,  length  of  stay,  and 
readmission.  In  addition  to  claims  data,  MHMA  will  rely 
upon  a  sample  of  chart  reviews,70  among  other  sources. 
Twenty-four  hour  services  will  be  reviewed  at  least 
annually.71  The  six  largest  outpatient  mental  health  and 
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substance  abuse  providers  in  each  region  also  will  be 
individually  monitored.72 

MHMA,  as  part  of  its  quality  management 
program,  is  gathering  data  on  eight  matters  in  1994.  The 
four  that  will  be  addressed  first  are  telephone  access  to 
MHMA  clinicians  by  providers,  acute  care  for  children 
and  adolescents,  factors  associated  with  readmission  within 
30  days  of  discharge,  and  the  network's  capacity  to  serve 
non-English  speaking  recipients.73 

Another  Look  at  the  Savings 

The  Brandeis  Report  calculated  savings  to  the 
Commonwealth  of  $46.8  million.74  It  did  this  by 
comparing  actual  FY93  expenditures  with  projected 
expenditures.  The  projected  expenditures  were  calculated 
using  changes  in  the  number  of  enrollees,  changes  in  the 
mix  of  enrollees  between  disabled  and  other,  and  an 
anticipated  inflation  rate  based  on  the  Boston  Medical 
Consumer  Price  Index.75 

Sources  of  Savings  Against  Predicted  Expenditures 

Source:  Branded  Report  Table  2.10 
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According  to  the  report,  $16.4  million  in  reduced 
expenditures  for  inpatient  services  and  $2.5  million  in 
reduced  expenditures  for  outpatient  services  were  due  to 
the  rates  MHMA  paid  its  providers.  These  changes  in  rates 
paid  accounted  for  42%  of  the  savings  claimed  to  be 
attributable  to  MHMA  management.76  Savings 
assessments  in  part  depended  on  the  Brandeis  evaluators' 
assumption  that  Medicaid  would  not  have  adjusted  the  rates 
paid  its  providers,  in  particular  hospital  rates.77  Given  the 
past  history  of  Medicaid  in  adjusting  its  rates  in  an  attempt 
to  lower  costs,  this  assumption  is  not  necessarily  sound. 

Reimbursement  Methods  Save  Money 

One  notable  source  of  savings  has  little  to  do  with 
managed  care,  but  instead  with  a  change  in  the  method  by 
which  hospitals  are  reimbursed.  MHMA  reversed 
Medicaid's  1991  decision  to  reimburse  hospitals  on  a  per 
discharge  basis  rather  than  a  per  diem  rate.78  According 
to  the  Brandeis  Report,  changes  in  the  method  of 
reimbursement  accounts  for  24%  of  the  savings  in 
expenditures  for  24-hour  care.79  Changes  in 
reimbursement    methodology    could    be  accomplished 


without  managed  care.  MHMA  included  psychiatric  and 
psychological  services  rendered  to  persons  within  hospital 
in  the  hospital  day  rate.  DMA  could  have  done  the  same. 
Likewise,  MHMA  negotiated  lower  contract  rates  with 
hospitals  than  DMA  had  paid  in  the  past.  Again,  the  only 
reason  why  DMA  could  not  do  this  would  be  if  the  Weld 
administration  could  not  stand  the  political  heat  from 
hospitals  and  professional  associations  opposed  to  reduced 
fees.  MHMA  is  a  convenient  third  party  to  take  the  wrath 
of  unhappy  constituents. 

MHMA  Profit 

As  described  in  prior  Advisor  articles,80  MHMA 
has  been  paid  a  substantial  amount  of  money  —  at  least 
$11  million  for  FY93  —  to  administer  the  mental 
health/substance  abuse  portion  of  Medicaid.81  The 
Brandeis  Report  calculated  that  administrative  costs 
absorbed  17%  of  the  gross  savings.82  While  not  all  of  the 
money  that  the  Commonwealth  has  paid  MHMA  is  profit, 
a  significant  portion  is.  In  addition,  the  Brandeis  Report 
arguably  understates  administrative  costs  by  amortizing  the 
$2.4  million  administrative  costs  incurred  in  Phase  I  over 
42  months.83  In  so  doing,  the  Report  assumes  that  the 
federal  government  will  renew  its  permission  to  continue 
the  experiment,  and  also  treats  payments  to  a  private 
company  like  an  investment  in  an  asset  the  Commonwealth 
will  continue  to  own. 

The  new  contract  with  DMA  will  lower  the 
amount  of  profit  MHMA  can  earn  from  modifying  service 
costs,  but  increases  the  amount  DMA  will  pay  MHMA  for 
administration  by  about  $1.8  million.84  The  additional 
administrative  payments  primarily  fund  40  new  positions 
at  MHMA.85 

Conclusion 

One  of  the  main  reasons  for  concern  about  the 
private  management  of  health  care  systems  is  the  inherent 
incentive  to  distort  care  decisions  to  meet  bottom  line 
goals.86  During  its  initial  tenure  in  Massachusetts, 
MHMA  certainly  appears  to  have  met  its  bottom  line 
goals.  What  is  less  clear  is  what  has  happened  to  the 
quality  of  care  for  Medicaid  recipients,  including  whether 
recipients  have  essentially  been  eliminated  from  their  own 
treatment  planning. 

Public  monitoring  of  quality  of  care  is  fraught 
with  difficulties.  MHMA  only  plans  to  share  its  provider- 
specific  performance  reviews  individually  with  their 
network  providers.  This  inhibits  accountability  to  the 
public  and  could  result  in  unequal  treatment  of  facilities.87 

Sub-capitation  would  make  the  review  process 
even  more  difficult.  However,  the  most  distressing  aspect 
of  sub-capitation  is  the  demise  of  patient  care  as  the  single 
most  powerful  force  behind  treatment  decisions.  As  one 
psychologist  said,  "Providers  are  working  for  insurance 
companies  now,  not  for  their  patients."88  With  sub- 
capitation,  providers  would  be  pressed  to  offer  low  rates 
to  please  insurers  and  managed  care  companies  and  to 
squeeze  care  even  further  to  meet  their  own  bottom  line. 
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Managed  care,  although  it  promises  more  holistic 
treatment  of  illness,  must  not  be  structured  so  as  to  place 
the  manager's  economic  interest  in  opposition  to  the 
provision  of  appropriate  care.  The  system  set  up  by  DMA, 
with  a  private  manager  dependent  on  cutting  services  — 
or,  at  best,  keeping  them  at  a  level  that  may  not  be 
adequate  —  to  increase  its  profits,  creates  such  an 
opposition.  If  MHMA  enters  into  sub-capitation 
agreements  with  providers,  that  conflict  of  interest  will 
only  be  exacerbated. 

The  Weld  administration  should  consider  whether 
it  would  be  more  efficient,  both  in  terms  of  administrative 
costs  and  quality  care  assurance,  for  DMA  to  administer 
the  managed  care  program  itself.  We,  as  taxpayers,  should 
question  increasing  investments  in  a  private  company, 
when  those  same  investments  could  be  made  in  a  publicly- 
owned  entity  dedicated  to  public  service  (such  as  exists 
today  with  police  and  fire  protection)  that  would  continue 
to  protect  the  public  health  for  years  to  come.  Public 
accountability,  an  item  lacking  for  the  most  part  under  the 
current  scenario,  would  have  a  better  chance  of  improving. 
Furthermore,  with  the  element  of  profit  removed,  DMA 
conceivably  could  administer  the  program  at  a  lower  cost. 
Even  if  the  government  decides  that  it  would  prefer  to 
spend  its  Medicaid  dollars  on  private  administrators,  DMA 
should  insist  upon  better  consumer  notification,  meaningful 
consumer  input  into  quality  studies,  and  monitoring  of 
consumer  satisfaction. 

ENDNOTES 

1.  Prior  to  July  1993,  Medicaid  was  housed  in  in  the  Department 
of  Public  Welfare. 

2.  James  J.  Callahan  and  Donald  S.  Shepard,  Principal 
Investigators,  Evaluation  of  the  Massachusetts 
Medicaid  Mental  Health/Substance  abuse  Program 
(Heller  School  for  Advanced  Studies  in  Social  Welfare, 
Brandeis  University,  Jan.  24,  1994)(hereinafter  referred  to  as 
the  Brandeis  Report). 

3.  Unfortunately,  the  Brandeis  Report  often  lumps  together  its 
mental  health  and  substance  abuse  conclusions  and  does  not 
provide  the  raw  data  that  would  allow  more  useful  observation 
of  the  impact  of  MHMA  managed  care  on  recipients. 

4.  Brandeis  Report  at  3-24.  The  evaluation  team  met  with  about 
20  consumers  who  voiced  concerned  about  losing  control  over 
their  care,  having  to  change  providers,  abbreviated  lengths  of 
stay,  the  profit-making  nature  of  MHMA,  and  other  issues. 
The  report  notes  that  the  sample  is  neither  representative  nor 
large  enough  to  make  generalizations.  Id.  at  3-25-26. 

5.  Id.  at  3-24. 

6.  See  Fendell,  Menial  Health  Managed  Care:  Service 
Expenditures  Down  -  MHMA  Profits  Up,  ADVISOR,  March 
1993,  at  14,  for  a  more  detailed  discussion  of  notice  issues. 

7.  Providers,  who  asked  not  to  be  identified,  told  the  author  that 
they  perceive  pressure  to  follow  the  treatment  protocols  issued 
by  MHMA  and  to  agree  to  modifications  advanced  by  MHMA 
reviewers.  One  hospital  administrator  spoke  of  retaliation  by 
MHMA  against  another  provider  who  openly  disputed 
MHMA's  treatment  decisions.  See  also,  CONSORTIUM  FOR 
Psychotherapy,  The  Damaging  Effects  of  Using 


Managed  Care  in  Outpatient  Mental  Health:  Case 
Examples  Specific  to  Medicaid  and  MHMA  2-3  (1994>, 
which  describes  how  a  senior  administrator  at  a  large  mental 
health  center  warned  staff  not  to  voice  complaints  against 
MHMA  for  fear  of  the  loss  of  referrals  or  network  affiliation 

8.  The  instrument  currently  being  tested  is  SF-36,  which  is  a  36 
question  client  questionnaire  that  measures  functioning  and 
well-being  based  on  client  perceptions.  Mental  Health 
Management  of  America,  Quality  Management  Program 
(March  29,  1994),  at  App.  B. 

9.  Id.  at  11. 

10.  Id.  at  App.  B. 

11.  "The  degree  to  which  a  recipient's  expectations  for  service 
have  been  met  or  exceeded  and  sense  of  well  being  improved" 
is  one  of  1 1  measurements  of  quality.  Id.  at  7. 

12.  Id.  at  19. 

13.  "The  evaluation  team  had  no  direct  measures  of  the  outcome 
of  care  or  the  quality  of  care  delivered  during  the  managed 
care  period  or  the  year  preceding  managed  care."  Brandeis 
Report  at  2-15. 

14.  Id.  at  2-8. 

15.  Id. 

16.  Id. 

17.  The  percent  of  disabled  recipients  increased  from  14.4%  to 
16.19c.  In  1992,  disabled  recipients  had  nine  times  the 
admission  rate  as  compared  to  other  recipients.  Id.  at  2-1 1. 

18.  The  rate  of  diversions  and  denials  also  was  reviewed  in  the 
Brandeis  Report.  However,  the  report  concluded  that  the 
decline  in  the  percent  of  provider  requests  diverted  or  denied 
(from  10.7  in  August  1992  to  4.9  percent  in  June  1993)  could 
reflect  changes  in  the  nature  of  provider  requests  as  well  as 
changes  in  MHMA  utilization  review.  Id.  at  2-9.  Furthermore, 
if  a  provider  agreed  to  a  change  in  treatment,  it  would  not  be 
registered  as  a  diversion  or  denial.  As  previously  noted, 
providers  are  inclined  to  agree  with  MHMA  utilization  review 
not  only  due  to  clinical  concordance,  but  also  to  maintain  their 
association  with  the  Medicaid  mental  health  network. 

19.  Id.  at  2-16.  Again  this  figure  includes  both  mental  health  and 
substance  abuse  readmissions. 

20.  Percent  of  readmissions  within  30  days: 

FY92  Disabled  25.8  Other  11.1 
FY93       Disabled   22.5         Other  13.4 

Id. 

21.  Id.  Elizabeth  Funk,  Executive  Director  of  Mental  Health 
Corporations  of  Massachusetts,  Inc.,  is  a  proponent  of  this 
treatment  tactic. 

22.  Id.  at  Figure  2-10. 

23.  Mental  Health  Management  of  America,  MHMA  Readmission 
Rates:  July,  1992  to  June  1993.  MHMA  (Nov.  18,  1993). 

Readmission  Rate  within  30  days     60  days     90  days 

7/1/92-9/30/92  13%         22  %  26% 

4/1/93-6/30/93  21%         29%  34% 

Id. 
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24.  Inpatient  discharges  and  returns  to  inpatient  by  children  within 
30  days  ranged  from  3%  to  8%,  ending  FY93  with  6%.  The 
60  day  figures  began  at  11%  and  ended  at  8%;  the  90  day 
figures  started  at  14%  and  ended  at  10% .  The  adolescent  rate 
of  readmission  for  30  days  began  and  ended  at  10%  with  a 
high  of  12%;  for  60  days,  began  and  ended  at  14%  with  a 
high  of  15%;  and  for  90  days,  began  at  18%  and  ended  at 
17%.  Substance  abuse  inpatient  readmission  rates  were 
inconsistent,  but  ultimately  seemed  to  decline  between  3  %  and 
6  % .  One  should  note,  however,  that  recidivism  rates  for  Level 
HI  detoxification  and  acute  residential  programs  tended  to 
increase  slightly.  Id. 

25.  The  percent  of  requests  denied  or  diverted  has  ranged  from  a 
high  of  10.7%  in  August  of  1992  to  a  low  of  4.9%  in  June  of 
1993.  Brandeis  Report  at  Figure  2-1.  It  is  likely  that  the 
initial  high  number  of  denials  and  diversions  was  due  to  an 
unfamiliarity  with  the  correct  submission  of  claims  to  MHMA 
and  with  the  availability  of  alternative  services.  The  lower 
June  1993  number  also  may  reflect  self-censorship  on  the  part 
of  providers  as  they  became  familiar  with  MHMA  treatment 
protocols. 

26.  The  clinical  liaison  or  department  coordinator  was  interviewed 
for  inpatient  or  residential  treatment  facilities;  the  executive 
director  of  outpatient  clinics  was  interviewed.  Id.  at  3-2. 
Views  of  direct  services  providers  often  differ  from  those  of 
administrators.  See ,  CONSORTIUM  FOR  PSYCHOTHERAPY,  THE 
Damaging  Effects  of  Using  Managed  Care  in 
Outpatient  Mental  Health:  Case  Examples  Specific  to 
Medicaid  and  MHMA  2  (1994). 

27 .  Brandeis  Report  at  Table  3.1. 

28.  Id.  at  3-2. 

29.  Id.  at  3-5.  Residential  facility  respondents  also  had  a  large 
proportion  of  respondents  (25%  to  50%)  who  believed 
services  were  worse  than  before  MHMA  managed  care.  Id. 
at  3-6.  The  following  table  shows  the  breakdown  for  adult 
inpatient  and  children  inpatient  services: 

Assessment  of  MHMA  Clinical  Review  Decisions 


34. 


Setting 


After  Care 
Planning 

Overall 


Adult  Inpatient 

5%  worse 
66%  better 

1 5  %  worse 
60%  better 

10%  worse 
48%  better 


Child  Inpatient 

37%  worse 
13%  better 

38%  worse 
25  %  better 

25%  worse 
12%  better 


35. 
36. 

37. 
38. 
39. 
40. 

41. 

42. 


43. 

44. 

45. 
46. 


47. 


According  to  Brandeis,  the  number  of  patient  days  in  non- 
hospital  settings  doubled  from  11.6%  in  FY92  to  25.6%  in 
FY93.  These  percents  reflect  the  major  shift  from  hospital- 
based  detoxification  (-61.2%  users  per  1,000  enrollees)  to 
freestanding  detoxification  (+45.2%).  Brandeis  Report  at  2- 
12  and  Table  2.3. 

Id.  at  2-19. 

Not  only  are  hospitals  less  likely  to  be  used  for  24-hour  care, 
but  the  number  of  hospitals  paid  by  Medicaid  and  thus 
accessible  to  Medicaid  recipients  appear  to  have  decreased  by 
between  34  to  46  % .  Id.  at  Table  2.1. 

Id.  at  Table  2.2. 

Id.  at  Table  2.3. 

Id.  at  2-13  and  Figure  2-3. 

Id.  at  2-13.  The  decrease  in  children's  length  of  stay  is 
primarily  a  drop  in  the  length  of  stay  at  psychiatric  hospitals; 
for  adults  it  is  a  drop  in  the  stay  at  inpatient  substance  abuse 
facilities.  Id. 

Id.  at  Table  2.10. 

Id.  at  2-19.  The  predicted  levels  of  care  were  based  in  part  on 
a  trend  of  increased  outpatient  utilization  of  3.9%  per  year. 
Id.  Expenditures  for  outpatient  care  fell  by  12.9%  from 
predicted  values.  However,  $7.3  million  (7.7%)  of  the 
savings  was  due  to  the  lack  of  inflation  in  the  charges  for 
these  services  and  another  $2.5  million  was  due  to  the 
inclusion  of  payments  for  psychiatric  services,  psychological 
evaluations,  and  other  professional  services  in  hospital  rates. 
Id. 

Mental  Health  Management  of  America,  Quality  Management 
Program  (March  29,  1994),  at  3 1 .  An  MHMA  examination  of 
this  problem  is  not  expected  to  be  complete  until  the  end  of 
May  1995. 

Data  on  the  change  in  the  number  of  enrollees  using  services 
between  FY92  and  FY93,  including  the  table  below,  is  from 
the  Brandeis  Report,  Table  2.3. 

Id.  at  Table  2.3. 

Between  July  1992  and  July  1993,  total  expenditures  for 
hospital  outpatient  services  declined  by  66%,  expenditures  per 
unduplicated  recipient  declined  52%,  and  the  number  of 
unduplicated  recipients  using  the  service  declined  31%. 
MHMA  Expenditure  Report  (Jan.  25,  1994). 

Between  July  1992  and  July  1993: 


Id.  at  Table  3.16,  3-41-42. 

30.  Id.  at  C-3. 

31.  The  forms  of  sub-capitation  can  vary.  For  example,  MHMA 
may  choose  to  contract  with  hospitals  to  provide  services  for 
enrollees  for  a  six  month  period  from  their  first  admission. 

32.  See,  Charles  Stein,  And  the  Last  Shall  Be  First,  BOSTON 
GLOBE,  Feb.  20,  1994,  at  Al  and  A3. 

33 .  Consortium  for  Psychotherapy,  The  Damaging  Effects 
of  Using  Managed  Care  in  Outpatient  Mental  Health: 
Case  Examples  Specific  to  Medicaid  and  MHMA  9 
(1994). 


Psychiatric  Day  Programs 
Total  Expenditures 
Exp.  per  Unduplicated 

Recipient 
If  of  Unduplicated  Rec. 

Community  Health  Centers 
Total  Expenditures 
Exp.  per  Unduplicated 
Recipient 

#  of  Unduplicated  Rec. 

Mental  Health  Clinic  Treatment 
Total  Expenditures 
Exp.  per  Unduplicated 
Recipient 

#  of  Unduplicated  Rec. 


+  6% 

-3% 
+  9% 


-26% 

-7% 
-20% 


+  8% 

+  3% 
+  5% 
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id. 

Access  to  clinic  treatment  (as  measured  by  the  Brandeis 
Report)  increased  10.6%  in  FY93  overFY92.  Brandeis  Report 
at  Table  2.3. 

48.  Due  to  fear  of  retaliation  against  their  hospitals  by  MUM  A, 
these  practitioners  declined  to  make  these  statements  on  the 
record. 

49.  See  PETER  BREOGIN,  M.D.,  TOWC  PSYCHIATRY  (1991),  for 
a  description  of  the  negative  and  sometimes  irreversible  side 
effects  associated  with  drugs  used  to  treat  the  symptoms  of 
mental  illness. 

50.  Brandeis  Report  at  Table  2.3. 

51.  MHMA  Expenditure  Report  (Jan.  25,  1994).  During  the 
period  of  January  through  July  1993,  total  expenditures  for 
psychiatric  services  decreased  14%,  expenditures  per 
unduplicated  recipient  decreased  by  8%  and  the  number  of 
unduplicated  recipients  using  these  services  decreased  by  6%. 

52.  Id.  Between  July  1992  and  September  1993,  total  mental 
health  clinic  medication  expenditures  increased  by  14%, 
expenditures  per  unduplicated  recipients  increased  by  3  % ,  and 
the  number  of  unduplicated  recipients  using  this  service 
increased  by  10%.  The  trend  with  respect  to  number  of 
recipients  using  mental  health  clinic  medication  was  less  clear 
than  for  expenditures  per  recipient. 


53.  Bass,  Consumer  Group  Says  Blue  Cross  Misleads  on  Mental 
Health  Care,  BOSTON  GLOBE,  Feb.  16,  1994,  at  22. 

54.  The  mean  for  aftercare  planning  was  3.34  and  for  case 
management,  3.22.  "One"  was  worse,  "five"  was  better. 
Brandeis  Report  at  3-4. 

55.  See,  id.  at  3-7. 

56.  Mean  for  child  inpatient  was  2.88.  Id.  at  Table  3.7,  3-35. 

57.  Id.  at  Table  3.2,  3-32. 

58.  Id.  at  Tables  3.11  and  3.12,  3-37. 

59.  Id.  at  Table  3.13,  3-38. 

60.  Clinical  Task  Force,  DMH/DPW  (Medicaid)  MHMA 
Interagency  Agreement,  "Child/Adolescent  Clinic  Criteria  and 
Protocols"  (Oct.  1993). 

61.  Id.  at  Section  I. 

62.  Id.  at  Section  IV(3). 

63.  Id.  at  Section  VI. 

64.  Mental  Health  Management  of  America,  Quality  Management 
Program  (March  29,  1994),  at  12.  "Incidents"  include  unusual 
or  critical  incidents,  recipient  grievances,  provider  complaints 
on  behalf  of  recipients,  and  complaints  about  providers.  Id. 

65.  Id. 

66.  Mental  Health  Management  of  America,  Network 
Management  Plan  (March  29,  1994),  at  3. 

67.  Id.  at  5. 

68.  Mental  Health  Management  of  America,  Network 
Management  Plan,  Draft  (Jan.  10,  1994),  at  6. 


69.  Supra  note  66,  at  2.  "Developmental  measures,"  such  as  staff 
turnover,  may  be  included  as  relevant  to  the  type  of  provider. 
See,  e.g.,  id.,  Adult  Inpatient  Provider  Profile,  at  2. 

70.  The  provider's  quality  assurance  team  would  review  charts  for 
35  randomly  selected  MHMA  admissions  to  assess  compliance 
with  MHMA  specifications.  MHMA  would  then  review  a 
sample  from  those  35  charts.  Id.  at  6. 

71.  Id.  at  7. 

72.  Id.  at  7. 

73.  Mental  Health  Management  of  America,  Quality  Management 
Program  (March  29,  1994),  at  21-30.  The  other  areas  to  be 
studied  are  access  to  outpatient  services,  discharge  planning 
and  implementation  following  Level  III  and  IV  substance 
abuse  treatment,  variation  in  treatment  of  diagnostically  similar 
recipients  by  outpatient  providers,  and  profiles  of  persons  with 
dual  diagnoses  (mental  health  and  substance  abuse).  Id.  at  20. 

74.  Brandeis  Report  at  2-17.  Reports  of  large  savings  are 
important  to  the  Weld  administration,  because,  among  other 
reasons,  it  wishes  to  "privatize  wherever,  however  [it]  can." 
Bay  State  Brawl,  STATE  GOVERNMENT  NEWS,  Feb.  1994,  at 
22  (quoting  Steven  Wilson,  special  assistant  to  the  governor). 

75.  Brandeis  Report  at  Table  2-6. 

76.  Id.  at  Table  2.10. 

77.  See  id.  at  2-19. 

78.  Per  discharge  reimbursement  led  hospitals  to  reduce  length  of 
stay  and  transfer  patients  to  other  hospitals  that  also  would 
receive  the  full  payment.  Id.  at  2-14.  This  resulted  in  a  higher 
per  day  rate  than  under  the  fee  for  service  arrangement. 

79.  Id.  at  2-15. 

80.  Fendell,  Mental  Health  Managed  Care:  Service  Expenditures 
Down  -  MHMA  Profits  Up,  ADVISOR,  Fall  1993,  at  14; 
Fendell,  Managed  Care  in  the  Medicaid  Mental  Health 
System:  Verdict  Out,  Concerns  Abound,  ADVISOR,  March 
1993,  at  10. 


81.  In  addition  to  the  $11  million  Medicaid  paid  to  MHMA. 
Medicaid  incurred  another  $1  million  itself.  Brandeis  Report 
at  2-17. 

82.  Brandeis  Report  at  2-18. 

83.  Id.  atF-4. 

84.  According  to  DMA  at  its  March  30,  1994  Mental  Health 


Advisory  Council  meeting,  the  contemplated  contract  would 
limit  the  amount  of  profit  MHMA  could  earn  to  $1  million. 
MHMA  would  earn  that  amount  by  holding  expenditures  for 
mental  health  and  substance  abuse  services  steady.  Increased 
administrative  payments  to  MHMA  would  be  included  in  the 
capitated  rate  for  each  recipient  MHMA  manages.  In 
addition,  the  service  portion  of  the  capitated  rate  was  increased 
to  allow  for  higher  contract  rates  to  providers. 

85.  The  new  positions  are  mostly  to  implement  MHMA  ^asc 

management  for  its  high  risk,  and  most  expensive,  recipients. 
See,  Mental  Health  Management  of  America,  Intensive 
Clinical  Management  (March  29,  1994).  June  Gross  of  the 
Parent/Professional  Advocacy  League  wondered  whether  this 
was  just  another  layer  of  ineffective  case  management  for 
recipients  who  typically  have  case  managers  from  other  state 
agencies. 
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86.  Financial  self-interest  certainly  affects  —  and  distorts  —  care 
decisions.  Most  people  are  willing  to  acknowledge  this  fact, 
particularly  if  the  economic  incentives  in  question  are 
considered  to  be  past  history.  For  example,  the  Brandeis 
Report  describes  how  hospitals  which  were  reimbursed  on  a 
per  discharge  basis  would  transfer  patients  to  another  service 
or  hospital  when  the  patient  was  too  ill  to  be  discharged  but 
neared  the  outer  limit  of  the  hospital's  reimbursement  rate. 
Brandeis  Report  at  A-3 . 

87.  One  hospital  representative  expressed  concern  that  MHMA 
standards  of  care,  including  length  of  stay,  depended  upon 
MHMA's  payment  arrangements  with  a  hospital.  He  also 
stated  that  in  reviewing  his  hospital's  practices,  MHMA 
excluded  data  from  other  network  hospitals  that  contradicted 
MHMA's  cost  cutting  conclusions. 

88.  Bass,  Consumer  Group  Says  Blue  Cross  Misleads  on  Mental 
Health  Care,  BOSTON  GLOBE,  Feb.  16,  1994,  at  22. 


Health  Care  Reform  continued  from  page  1... 

Benefit  Package  For  Mental  Health 

Under  the  Single-Payer  plan,  all  Americans 
receive  coverage  for  all  mental  health  services,  subject  to 
care  coordination  and  to  utilization  review  after  15  days  of 
inpatient  care  and  20  outpatient  visits  per  year.10  There 
are  no  caps  —  annual  or  lifetime  —  on  services.  Pre- 
existing conditions  are  covered. 

The  Clinton  plan  severely  limits  mental  health 
coverage  in  both  scope  and  duration.  This  area  is  one  of 
the  few  sections  in  the  plan  in  which  coverage  is  so 
arbitrarily  restricted.11  Mental  health  inpatient  hospital 
care  is  limited  to  30  days  per  year  with  exceptions  in  only 
two  cases:  if  the  individual  is  deemed  a  danger  to  himself 
or  others  or  if  he  needs  to  remain  in  the  hospital  for 
pharmacological  stabilization.  In  either  of  these  cases 
coverage  may  be  extended,  but  only  for  an  additional  30 
days.  Alternatives  to  intensive  nonresidential 
hospitalization,  including  partial  hospitalization,  day 
treatment,  or  crisis  residential  services  may  be  substituted 
for  inpatient  care.  These  days  are  exchanged  at  a  2  to  1 
ratio.  For  example,  if  an  individual  reaches  his  30-day 
annual  cap  on  inpatient  care  he  may  not  receive  any  other 
type  of  alternative  care.  Likewise,  if  an  individual  uses  60 
days  of  alternative  care,  he  may  not  receive  the  30  days  of 
inpatient  care.  If  intensive  hospitalization  alternatives  are 
needed  beyond  the  60  days  of  covered  care,  the  individual 
is  required  to  make  a  staggering  co-payment  of  $25  per 
day  or  50%  of  the  cost  for  the  next  60  days.  Such 
exorbitant  costs  will  lead  many  individuals  to  forego 
needed  services. 

Arbitrary  scope  and  duration  restrictions  exist  in 
outpatient  services  as  well.  Outpatient  psychotherapy  and 
collateral  services  are  subject  to  an  aggregate  annual  limit 
of  30  visits  per  individual.12  While  this  number  of  visits 
may  suffice  for  some  mental  health  consumers,  it  is  too 
few  for  many  others. 


The  limitations  in  mental  health  coverage  are 
scheduled  to  be  phased  out  of  the  Clinton  plan  by  2001  or 
sooner  if  funds  permit.  Absolute  limits  on  services  will 
apparently  be  replaced  by  "management"  of  benefits.  Such 
management  could  either  increase  the  quality  of  care  or 
impede  access  to  it.  However,  a  promise  is  not  a 
guarantee,  and  for  a  person  with  mental  illness,  seven 
years  is  a  long  wait  for  comprehensive  mental  health 
coverage.  The  wait  is  particularly  troublesome  since  the 
infrastructure  to  provide  most  of  the  necessary  services 
already  exists. 

Under  the  Clinton  plan  there  are  no  lifetime  caps 
on  medically  necessary  services.  Nor  are  pre-existing 
condition  exclusions  permitted. 

The  Cooper  plan  affords  no  mandated  set  of 
minimum  benefits.  A  Health  Care  Standards  Commission 
appointed  by  the  President  must  recommend  a  uniform  set 
of  benefits  to  be  offered  by  each  accountable  health  plan, 
subject  to  Congressional  approval.  The  benefits  must 
include  a  "full"  range  of  "medically-appropriate" 
treatments  and  diagnostic  services.  No  mention  is  made  of 
long-term  care  benefits  which  may  or  may  not  be  included. 
Pre-existing  condition  exclusions  are  allowed  under  the 
plan. 

Co-payments  and  Deductibles 

The  Single-Payer  plan  requires  no  co-insurance, 
deductibles,  or  co-payments  for  benefits.  However,  the 
plan's  language  leaves  open  a  possibility  of  cost-sharing 
for  long-term  care  services. 

One  of  the  major  concerns  about  the  Clinton  plan 
is  the  unaffordable  co-payment  requirements.13  Eligibility 
for  reduced  or  no  co-payments  and  deductibles  is  tied  to 
receipt  of  cash  assistance.14  Low-income  people  would  be 
asked  to  make  the  same  co-payments  required  of  enrollees 
with  much  higher  incomes:  $10  per  physician,  $5  per 
prescription,  $25  per  outpatient  psychotherapy  visit,15  and 
$25  per  non-emergency  use  of  an  emergency  room.  For 
cash  assistance  recipients,  all  but  the  final  co-payment 
would  be  reduced  by  80%.  Additionally,  the  plan's  limit 
on  out-of-pocket  costs  for  deductibles  and  co-payments  of 
$1500  for  an  individual  and  $3000  for  a  family  does  not 
include  the  out-of-pocket  costs  for  mental  health  services 
beyond  the  30-day  inpatient  limit.  For  example,  the  $25 
per  day  co-payment  for  intensive  nonresidential 
hospitalization  alternatives  after  60  days  may  not  be 
applied  toward  any  annual  out  of  pocket  limit  on  cost 
sharing.  The  same  exclusions  apply  to  outpatient  mental 
health  treatment.  Under  the  high  cost-sharing  plan,  an 
individual  is  required  to  pay  a  20%  co-payment  and  there 
is  a  $200  individual/$400  family  deductible. 

The  Cooper  plan  requires  co-payments  for  all 
services  except  preventive  services.  No  limits  on  co- 
payments  are  specified.  Similarly,  the  plan  places  no  limits 
on  deductibles.  Medicaid  is  eliminated.  Very  low-income 
individuals  (less  than  100%  of  poverty)  are  entitled  to 
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coverage  for  services  "commonly  provided"  under  state 
Medicaid  plans.16 


PRESCRIPTION  DRUGS 
Single-Payer  plan 

Prescription  drugs  covered.  No'  co-payments  or 
deductibles. 

Clinton  plan 

Prescription  drugs  covered.  The  amount  of  an 
individual's  deductible  and  co-payment  will 
depend  on  which  cost-sharing  plan  of  which  she 
is  a  member.  Overly  restrictive  prescription  drug 
formularies  could  have  a  detrimental  effect  on  the 
quality  of  care  for  some  individuals  with  special 
medical  needs. 

Cooper  plan 

May  or  may  not  be  covered  depending  on 
minimum  standards  that  would  be  set.  No  limits 
on  co-payments  or  deductibles. 


Long-term  Mental  Health  Care 

Long-term  care  benefits  under  the  Single-Payer 
plan  include  home  and  community-based  care,  nursing 
home  facility  services,  home  health  services,  and  hospice 
services.  Premiums  and  co-payments  are  required. 

Under  the  Clinton  plan,  the  federal  government 
would  only  pay  the  long-term  care  costs  of  SSI  and  AFDC 
recipients.  Responsibility  for  all  other  long-term  care  needs 
would  fall  to  the  states.  States  would  determine  the  amount 
of  co-payments,  if  any,  for  low-income  persons.  The 
amount  of  the  co-payments  will  be  influenced  by 
anticipated  expenditures  for  long-term  care  since  the 
federal  reimbursement  to  the  states  is  capped. 

The  Cooper  plan  makes  no  provision  for  long- 
term  care  benefits. 

Administration 

Under  the  Single-Payer  plan,  the  program  is 
administered  by  the  states  under  uniform  standards  set  by 
a  bipartisan  American  Health  Security  Board.  The  federal 
government  provides  the  funding.  Consumers  would 
choose  their  own  health  providers  from  the  same  broad 
array  of  providers  available  currently,  including  private 
and  public  providers  and  managed  care  plans.  Private 
insurance  companies  would  no  longer  exist.  The 
government  would  become  the  sole  health  insurer  for 
covered  services  and  therefore  could  negotiate  the  best 
price  from  hospitals,  doctors,  and  drug  companies.  States 
could  decide  how  to  distribute  high-tech  care  and  specialty 
centers  on  a  local  and  regional  basis.  Providers  would 
compete  based  on  quality  of  care. 


The  Clinton  plan  would  combine  by  region  all 
individuals,  businesses,  and  the  chronically  ill  into  one 
group  called  a  Health  Insurance  Purchasing  Cooperative  or 
a  Health  Care  Alliance.  The  plan  provides  federal 
subsidies  for  low-income  persons  and  small  businesses  with 
low-wage  workers.  Through  this  new  group,  an  individual 
or  employer  would  purchase  a  health  insurance  plan 
offered  by  competing  insurance  companies.  Each  plan 
would  contain  the  same  minimum  benefits.17  The  Health 
Insurance  Purchasing  Cooperative  or  Health  Care  Alliance 
would  collect  premiums  and  funnel  money  to  insurance 
companies.  An  employer  would  be  required  to  offer  a 
health  plan  with  a  standard  benefits  package.  Coverage 
beyond  the  standard  package  could  be  purchased,  but 
would  not  be  tax  deductible.  This  plan  sets  the  stage  for  a 
two-class  system  of  care:  one  for  low-income  individuals 
which  offers  fewer  services  and  one  for  middle-class  and 
upper-class  individuals  that  provides  better  care. 18 

Under  the  Cooper  plan  all  individuals  are  entitled 
to  enroll  in  an  accountable  health  plan  (AHP)  which  is 
administered  through  a  voluntary  Health  Purchasing 
Cooperative  (HPC).  Enrollment  is  voluntary;  there  is  no 
mandated  coverage.  AHPs  cannot  deny  or  limit  coverage 
based  on  health  status,  but  they  may  impose  a  pre-existing 
condition  exclusion  for  up  to  six  months.  Acute  services 
are  covered  through  HPC  and  long-term  care  becomes  the 
states'  responsibility.  Medicare  remains  in  place. 

Funding  Source 

The  Single-Payer  plan  is  progressively  financed 
through  a  combination  of  payroll  taxes,  income  taxes  on 
higher  income  groups,  income-adjusted  premiums,  tax 
reform,  and  long-term  care  premiums.  Taxes  replace 
private  insurance  premiums  and  patient  out-of-pocket  costs 
for  health  care.  Cost  control  depends  on  the  elimination  of 
wasteful  and  duplicative  administration  costs.19  The 
government  negotiates  annual  budgets  for  hospital  and 
nursing  homes,  prescription  drug  prices,  and  professional 
fee  schedules.  Hospitals  will  provide  consumer  coverage 
for  comprehensive  services  at  fixed  annual  rates.  The  total 
cost  of  the  national  health  care  budget  is  tied  to  the  growth 
of  the  Gross  Domestic  Product. 

Each  state  would  administer  a  health-care  program 
at  the  state  level.  The  amount  of  each  state's  budget  would 
be  based  upon  the  population  of  the  state,  reasonable 
differences  in  the  costs  for  goods  and  services,  any  special 
conditions  affecting  health  status  or  the  need  for  such 
services,  and  the  geographic  distribution  of  the  state's 
population,  with  a  special  emphasis  on  rural  or 
underserved  areas. 

Funding  for  the  Clinton  plan  comes  largely  from 
premiums.  Generally,  employers  pay  approximately  80 9t 
of  the  average  premium  in  the  alliance  and  employees  pay 
the  difference  between  the  cost  of  the  premium  for  the  plan 
they  select  and  80%  of  the  average  premium.20  Additional 
monies  are  also  collected  through  projected  savings  in  the 
Medicaid  and  Medicare  programs  and  a  1  ?c  payroll  tax  on 
corporations  which  run  their  own  alliances.  Under  the  plan 
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low-income  adults  would  lose  Medicaid  benefits  unless 
they  receive  cash  assistance,  leaving  many  low-income 
people  no  longer  Medicaid  eligible.  For  many  individuals 
with  mental  illness  this  plan  will  cause  a  significant  loss  of 
health  care  benefits  as  mental  health  coverage  under 
Medicaid  exceeds  coverage  under  the  Clinton  plan. 

Funding  for  the  Cooper  plan  is  largely  obtained 
through  premiums.  Although  employers  may  contribute  to 
the  cost  of  health  care  and  receive  a  tax  deduction,  they 
have  no  mandate  to  do  so.  Individuals  may  be  forced  to 
bear  the  entire  cost  of  the  plan,  although  they  too  would 
receive  tax  credits.21  No  limits  are  set  on  premiums, 
which  may  vary  by  geographical  location  and  age.  No 
global  budgets  or  price  controls  are  set.  Cost  savings 
allegedly  are  to  be  achieved  through  competition.  The  plan 
uses  tax  incentives  to  encourage  providers  and  insurance 
companies  to  form  health  partnerships  which  will  be 
accountable  to  the  public  for  quality  and  costs.  Low- 
income  individuals  with  mental  illness  are  at  significant 
risk  of  receiving  no  services  or  inferior  services  under  this 
plan,  which  does  away  with  Medicaid  while  simultaneously 
setting  no  minimum  benefits  package. 

Conclusion 

Comparing  and  contrasting  the  above  plans  leads 
one  to  the  expected  conclusion  that  all  of  these  plans 
discriminate  against  people  who  use  mental  health  services. 
It  is  a  stark  reminder  that  the  stigma  surrounding  mental 
illness  is  so  pervasive  that  it  permeates  even  idealistic 
visions  of  a  national  health  care  system.  Although 
criticizing  attempts  to  secure  mandated  national  health 
coverage  is  difficult,  mental  health  consumers  and 
advocates  must  ask  which  plan  best  serves  the  interests  of 
individuals  with  mental  illness,  especially  poor  individuals. 
Unquestionably,  the  Single-Payer  plan  has  the  greatest 
chance  of  assuring  access  to  everyone  who  needs  mental 
health  services.  Additionally,  it  provides  the  only  chance 
of  possibly  achieving  equality  of  coverage.  The  only 
potential  limit  of  mental  health  coverage  in  the  Single 
Payer  plan  is  its  requirement  of  utilization  review  after  a 
date  certain. 

In  contrast,  the  Clinton  plan  places  absolute 
exclusions  and  limits  on  mental  health  coverage, 
differentiating  it  from  "medical"  coverage.  The  plan  also 
assumes  that  consumers,  not  insurance  companies  and 
providers,  are  the  cause  of  high  health  care  costs.  For 
example,  the  plan  places  exorbitant  co-payment 
requirements  on  mental  health  outpatient  therapy,  which 
will  lead  many  individuals  to  forego  the  services  they 
need.  A  message  is  sent:  mental  health  consumers  are 
fundamentally  different  than  all  other  health  consumers  — 
fundamentally  inferior.  Moreover,  the  Clinton  plan  places 
no  controls  on  the  fees  that  insurers,  hospitals,  doctors, 
and  drug  companies  may  charge. 

Finally,  since  the  Cooper  plan  does  not  include 
universal  coverage  or  describe  benefits  it  should  not  be 
seen  as  a  legitimate  choice  for  a  national  plan. 


As  our  country  is  devoting  substantial  time  and 
energy  to  reforming  our  health  care  system,  advocates 
must  demand  a  plan  that  provides  health  care  coverage  for 
everyone,  covers  all  services,  and  contains  costs  without 
slashing  service  or  access.  If  we  create  a  health  care 
system  that  discriminates  against  individuals  with  mental 
illness,  our  efforts  at  health  care  reform  will  have  failed. 

ENDNOTES 

1.  It  is  estimated  that  there  are  currently  four  to  five  million 
adults  and  three  million  children  in  the  United  States  whose 
mental  disorders  severely  limit  at  least  one  of  their  major  life 
activities.  Bazelon  Center  for  Mental  Health  Law, 
Entering  a  New  Era,  at  1  (Sept.  23,  1993). 

2.  Health  care  costs  are  higher  in  the  United  States  than  in  any 
other  industrialized  nation.  One  in  every  seven  dollars  spent 
—  14%  of  gross  national  product  —  goes  to  the  health  care 
industry.  Steffie  Woolhandler  and  David  U.  Himmelstein, 
Socialized  Medicine  is  Good  Business,  In  THESE  TIMES,  Jan. 
25,  1993,  at  19. 

3 .  Health  Care  for  All,  Taking  Action  Making  Change, 
A  Handbook  on  Health  Care  Reform,  at  14. 

4.  The  plans  tend  to  lump  mental  health  and  substance  abuse 
services  together.  This  analysis,  however,  is  limited  to  mental 
health  benefits. 

5.  The  bill  is  technically  called  the  American  Health  Security 
Act,  S.  491  and  H.R.  1200. 

6.  The  National  Health  Board,  a  bipartisan  board  which  sets  the 
standards  for  the  program,  could  cover  undocumented 
workers,  or  individual  states  could  opt  to  do  so  at  their  own 
expense. 

7.  Technically  called  the  Health  Security  Act,  S.  1757  and  H.R. 
3600. 

8.  Coverage  would  be  barred,  however,  for  many  immigrants 
lawfully  employed  in  the  United  States,  their  family  members 
and  many  undocumented  immigrants. 

9.  Technically  called  the  Managed  Competition  Act  of  1993, 
H.R.  3222. 

10.  The  same  conditions  exist  for  substance  abuse  treatment. 

1 1 .  The  other  areas  are  substance  abuse  and  dental  coverage. 

12.  Additional  visits  may  be  covered  at  the  discretion  of  the  health 
plan  to  prevent  hospitalization  or  facilitate  early  hospital 
release.  Inpatient  benefits  are  reduced  one  day  for  each  four 
additional  visits. 

13.  The  plan  provides  premium  subsidies  to  workers  up  to  150% 
of  poverty  and  to  non-workers  with  unearned  income  up  to 
250%  of  poverty.  Medicaid  pays  the  premium  costs  for  cash 
assistance  beneficiaries.  Self-employed  persons  and  non- 
workers  pay  the  full  cost  of  the  premium. 

14.  The  same  is  true  of  premiums. 

15.  Although  the  co-payment  would  reduce  to  $10  in  2001  for  the 
first  twelve  psychotherapy  visits,  it  is  unclear  what  happens 
after  visit  twelve. 

16.  Low-income  Medicare  beneficiaries  (less  man  120%  of 
poverty)  will  not  pay  for  co-payments,  deductibles,  or 
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premiums.  Low-income  individuals  (less  than  200%  of 
poverty)  will  be  entitled  to  premium  adjustments. 

17.  States  may  implement  a  single-payer  system  as  an  alternative 
approach. 

18.  Health  Care  for  All,  Taking  Action  Making  Change, 
A  Handbook  on  Health  Care  Reform,  at  15. 

19.  The  U.S.  General  Accounting  Office  estimates  that  insurance 
administration  could  be  reduced  by  $34  billion,  physician 
administration  by  $15  billion,  and  hospital  administration  by 
$18  billion  if  there  was  one  publicly-financed  insurer.  Health 
Care  for  All  at  10. 

20.  Small  businesses  would  pay  less  and  self-employed  persons 
and  non-workers  would  pay  the  full  cost  of  the  premium. 
Low-income  individuals  may  be  eligible  for  subsidies. 

21.  Low-income  individuals  may  receive  subsidies. 


The  Right  of  Minors  continued  from  page  3. . . 

protection  of  civil  and  human  rights,  should  be  considered 
"necessary"  for  a  minor  will  mental  illness. 

Whether  or  not  the  legal  services  to  be  provided 
to  the  minor  are  considered  "necessary,"  Massachusetts 
ethical  rules  provide  alternate  authority  to  prohibit  a 
guardian  or  parent  from  interfering  or  voiding  the  minor's 
contract.  These  ethical  rules,  which  detail  when  an 
attorney  may  withdraw  from  an  attorney-client 
relationship,  allow  for  withdrawal  if  the  client  discharges 
the  attorney.26  The  minor's  formation  of  a  contract  with 
the  attorney  confers  upon  the  minor  alone  the  legal  status 
of  client.  Further,  the  Massachusetts  ethical  rules  do  not 
permit  attorney  withdrawal  if  such  action  would  be 
prejudicial  to  the  client.  For  the  attorney  to  withdraw  in 
response  to  the  wishes  of  a  parent  or  guardian  would  be 
highly  prejudicial  and,  thus,  impermissible.27 

As  minors  confined  to  mental  health  facilities 
confront  both  loss  of  liberty  and  ensuing  civil  and  human 
rights  issues,  it  is  critical  that  minors  are  able  to  contract 
with  counsel.  Legal  counsel  is  needed  to  provide  a  range 
of  services  including  informing  minors  of  their  rights, 
advocacy  at  treatment  team  meetings,  assisting  in  filing 
administrative  complaints,  and  pursuing  lawsuits.  While  a 
minor  may  have  attorney  representation  at  the  commitment 
hearing,  the  attorney  has  no  duty  to  represent  the  client  on 
appeal28  or  on  rights  issues  arising  from 
hospitalization.29  Further,  minors  who  have  been 
"voluntarily"  admitted  by  a  parent  or  guardian  do  not  have 
access  to  an  attorney  that  would  be  guaranteed  by  the 
commitment  hearing  process.  Although  frequently 
suggested  as  an  alternative  to  legal  counsel,  a  human  rights 
officer  or  parent  cannot  substitute  for  an  attorney  who  is 
ethically  required  to  represent  the  wishes,  not  the  "best 
interests,"  of  the  minor  client. 

In  addition  to  the  rights  of  the  minor  when 
seeking  counsel,  the  attorney  has  rights  which  also  further 


the  creation  of  minor-attorney  relationships.  One  important 
right  protects  the  attorney's  ability,  in  certain  instances,  to 
solicit  a  minor  client.  Public  interest  attorneys  may  solicit 
prospective  clients  in  order  to  protect  fundamental  civil 
liberties,  provided  they  are  not  receiving  legal  fees.30 

All  parties  concerned  with  the  welfare  of  an 
institutionalized  minor  must  recognize  and  protect  the  right 
to  retain  counsel  as  central  to  the  youth's  well-being. 
Service  providers  need  to  respect  not  only  the  minor's 
right  to  retain  counsel,  but  also  ancillary  rights  essential  to 
representation,  such  as  the  attorney's  right  to  access 
psychiatric  records.  Government  agencies  overseeing 
mental  health  programs  must  realize  that  vigilant  pursuit  of 
a  minor's  right  to  retain  counsel  fulfills  the  agency's  role 
as  protector  of  the  client's  best  interests.  Attorneys  and 
other  mental  health  law  advocates  must  champion  this  right 
aggressively;  educating  clients  of  their  prerogative  is  an 
important  means.  Minors,  in  turn,  must  persistently  seek 
respect  for  this  right. 

ENDNOTES 

1 .  Minors  could  be  confined  to  psychiatric  facilities  upon  the 
request  of  parents  or  legal  guardians  or  upon  judicial  order. 

2.  Mass.  Gen.  L.  ch.  221,  §  34E;  D.L.  v.  Commissioner  of 
Social  Services,  412Mass.  558,  559  (1992)(consistent  with  its 
statutory  "duty  to  assist  and  advise  indigent  patients  and 
residents  ...  in  mental  health  facilities  in  the 
commonwealth,"  MHLAC  has  standing  to  bring  civil  actions 
on  behalf  of  institutionalized  children). 

3.  The  Protection  and  Advocacy  for  Mentally  111  Individuals  Act, 
42  U.S.C.  §  10801(b)(l)(1989). 

4.  Tinker  v.  Des  Moines  Indep.  Community  School  Dist.,  393 
U.S.  503,  511  (1969)(children  are  "persons"  for  the  purposes 
of  the  federal  constitution);  Haley  v.  Ohio,  332  U.S.  596 
(1948)(due  process  rights  apply  to  minors). 

5.  In  re  Gault,  387  U.S.  1  (1967)(right  to  counsel  in  juvenile 
delinquency  proceedings). 

6.  Smith  v.  Organization  of  Foster  Families  for  Equality  £ 
Reform,  431  U.S.  816  (1977)(right  to  counsel  in  custody 
cases). 

7.  Inst,  of  Jud.  Admin.,  A.B.A.  Juvenile  Justice  Standards: 
Standards  Relating  to  Counsel  for  Private  Parties,  Standard 
2.3(b),  Commentary  at  73  (1980);  see  also  Howard  A. 
Davidson,  The  Child's  Right  to  be  Heard  and  Represented  in 
Judicial  Proceedings,  18  PEPP.  L.  Rev.  255,  276  (1991). 
Martin  Guggenheim,  The  Right  to  be  Represented  but  Not 
Heard:  Reflections  on  Legal  Representation  for  Children.  59 
N.Y.U.  L.  Rev.  76  (1984). 

8.  42  U.S.C.  §§  5101-06  (1974). 

9.  See,  e.g.,  Sims  v.  State  Department  of  Public  Welfare.  438 
F.Supp.  769,  780  (M.D.  Ala.  1976)(parenlal  termination 
proceeding);  In  re  Orlando  F.,  351  N.E.2d  711,  717  (N.Y. 
1976)(parental  termination  proceeding);  Wasson  v.  Wasson, 
584  P.2d  713,  714  (N.M.  1978)  (parental  termination 
proceeding). 

10.  Mass.  Gen.  L.  ch.  119,  §  29. 

11.  Mass.  Gen.  L.  ch.  119,  §  39E. 
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12.  Mass.  Gen.  L.  ch.  210,  §  3. 

13.  Mass.  Gen.  L.  ch.  123,  §§  7  and  8. 

14.  A  further  consideration  regards  a  minor's  right  to  bring  a  legal 
action  on  her  own  behalf.  Historically,  a  minor  could  not 
bring  an  action  on  her  own  behalf  or  defend  a  suit  brought 
against  her  without  representation  by  a  legally  authorized 
person  such  as  a  guardian  ad  litem  or  next  friend.  See  42  AM. 
JUR.  2D  Infants  §  155  (1969).  Although  this  legal 
epresentative  has  traditionally  been  a  relative,  more  recently 
courts  have  appointed  the  attorney  herself  as  next  friend  for 
the  minor  client.  See,  e.g.,  Evans  v.  JeffD.,  475  U.S.  717, 
721  (1986)(Court  appoints  attorney  as  next  friend  for  "sole 
purpose  of  instituting  and  prosecuting"  civil  rights  action). 
Additionally,  in  Massachusetts  the  involvement  of  a  guardian 
ad  litem  is  permissive,  not  required.  Mass.  Gen.  L.  ch.  201, 
§  34;  Ryan  v.  Cashman,  327  Mass.  677,  100  N.E.2d  838 
(1951)(underMass.  Gen.  L.  ch.  201,  §  34,  appointment  of  a 
guardian  ad  litem  in  estate  proceeding  is  permissive  and  not 
mandatory). 

15.  Contracts  for  legal  services  are  formed  in  the  same  way 
whether  the  client  is  an  adult  or  minor.  The  Massachusetts 
Supreme  Judicial  Court  (SJC)  has  held  that  a  contract  for  legal 
services  need  not  be  express,  but  may  be  implied  from  the 
contracting  parties'  conduct.  Page  v.  Frazier,  388  Mass.  55, 
62  (1983).  To  determine  if  conduct  sufficient  to  form  a 
contract  for  legal  services  existed,  the  SJC  looked  to  the 
nature  of  the  attorney-client  relationship.  Page,  388  Mass.  at 
62.  In  its  analysis,  the  Court  relied  on  a  decision  of  the  Iowa 
Supreme  Court  which  found  such  a  relationship  when:  1)  the 
person  seeks  advice;  2)  the  advice  sought  pertains  to  matters 
within  the  attorney's  professional  competence;  and  3)  the 
attorney  expressly  or  impliedly  agrees  to  give  the  advice. 
Kurtenback  v.  TeKippe,  260  N.W.2d  53,  56  (Iowa  1977). 

16.  Mass.  Gen.  L.  ch.  231,  §  850. 

17.  See,  e.g.,  Frye  v.  Yasi,  327  Mass.  724,  101  N.E.2d  128 
(1951);  Welch  v.  King,  279  Mass.  445,  181  N.E.  846  (1932). 

18.  Rothberg  v.  Schmiedeskamp ,  334  Mass.  172,  176,  134  N.E.2d 
544  (1956). 

19.  a.B.a.  Model  Rules  of  Professional  Conduct  Rule 
1.14(a)  (1993)  states:  "When  a  client's  ability  to  make 
adequately  considered  decisions  in  connection  with  the 
representation  is  impaired  whether  by  minority,  mental 
disability  or  for  some  other  reason,  the  lawyer  shall,  as  far  as 
reasonably  possible,  maintain  a  normal  client-lawyer 
relationship  with  the  client;"  A.B.A.  MODEL  RULES  OF 
Professional  Conduct  Rule  1.14(b)  (1993)  states:  "A 
lawyer  may  seek  the  appointment  of  a  guardian  or  take  other 
action  with  respect  to  a  client  only  when  the  lawyer  reasonably 
believes  that  the  client  cannot  adequately  act  in  the  client's 
own  interest;"  see  also,  A.B.A.  MODEL  CODE  OF 
Professional  Responsibility  Ethical  Code  7-12  (1993) 
which  states:  "If  the  client  is  capable  of  understanding  the 
matter  in  question  or  contribution  to  the  advancement  of  his 
interests,  regardless  of  whether  he  is  legally  disqualified  from 
performing  certain  acts,  the  lawyer  should  obtain  from  him  all 
possible  aid." 

20.  See  Boston  Bar  Association,  Ethics  Opinion  92-1  (attorney 
retained  to  bring  civil  action  on  behalf  of  a  minor  represents 
the  minor,  not  the  parent  or  guardian  even  though  fee 
agreement  is  with  parent  and  guardian  of  minor);  see  also 
Massachusetts  Bar  Association,  Opinion  87-1  (attorney  is 
bound  by  the  ethical  rules  regarding  successive  representations 
with  regard  to  clients  who  are  parents  and  children). 


21 .  In  Interest  of  A.  W. ,  618  N.E.2d  729  (111.  1993);  Akkiko  M.  v. 

Superior  Court,  P.2d  ,  163  Cal.  App.3d  525,  209  Cal. 

Rptr.  568  (1985)(upheld  a  minor's  right  to  an  attorney  of  her 
"own  choice"  and  allowed  her  to  substitute  counsel);  Wagstaff 
v.  Superior  Court  Family  Court  Division,  535  P. 2d  1220 
(Alaska  1975)(upheld  a  minor's  right  to  retain  legal  counsel  of 
her  choice  and  rejected  theories  that  parents  should  choose  the 
juvenile's  attorney  since  they  would  be  monetarily  liable  and 
that  a  juvenile  had  no  capacity  to  contract  for  the  attorney's 
services). 

22.  Yellen  v.  Bloom,  61  N.E.2d  269  (Dl.  1945)(minor  may  make 
a  valid  contract  by  himself  or  through  his  next  friend  to  retain 
counsel  in  a  civil  action  for  his  injuries);  see  also  Boston  Bar 
Association,  Ethics  Opinion  92-1  (although  suit  is  brought  on 
behalf  of  minor  by  parent  or  guardian,  the  attorney's  client  is 
the  minor). 

23.  J.G.  Pierce  Co.  v.  Wallace,  251  Mass.  383,  146  N.E.  658 
(1925). 

24.  See  43  C.J.S.  Infants  §  181  (1978). 

25.  Mclsaac  v.  Adams,  190  Mass.  117,  119,  76  N.E.  654,  655 
(1906), 

26.  Massachusetts  Disciplinary  Rules  DR  2-1 10(B)(4) 
(1972)(mandatory  withdrawal  by  an  attorney). 

27.  Massachusetts  Disciplinary  Rules  DR  2-1 10(A)(2) 
(1972)(attorney  should  not  withdraw  until  she  has  taken 
reasonable  steps  to  avoid  foreseeable  prejudice  to  the  rights  of 
the  client). 

Given  the  particular  nature  of  the  attorney-minor  relationship, 
attorneys  who  seek  to  represent  children  should,  at  the  outset, 
clearly  define  the  relationship  and  draft  a  retainer  agreement 
which  reflects  this  careful  delineation  of  contractual  rights  and 
obligations. 

28.  The  attorney's  obligation  only  extends  to  notifying  the  client 
of  her  right  to  appeal  and  the  timely  filing  of  papers.  STAN 
Goldman,  Massachusetts  Committee  for  Public 
Counsel  Services,  Mental  Health  Proceedings  in  the 
District  Court  Department,  Part  v,  §§  E  and  F  (1992). 

29.  Stan  Goldman,  Massachusetts  Committee  for  Public 
Counsel  Services,  The  Commonwealth  of 
Massachusetts  Manual  for  Counsel  Assigned  through 
the  Committee  for  Public  Counsel  Services  Policies 
and  Procedures  (1992). 

30.  In  re  Primus,  436  U.S.  412  (1978)(attorney  for  nonprofit 
organization  may  send  a  letter  to  a  lay  person  advising  of  the 
availability  of  free  legal  services  from  the  organization); 
National  Association  for  the  Advancement  of  Colored  People 
v.  Button,  371  U.S.  415  (1963)(solicitations  by  public  interest 
attorneys  are  a  protected  form  of  political  expression  and 
association). 
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Legislative  Highlights 

Gina  Yarbrough 
Attorney,  Mental  Health  Legal  Advisors  Committee 

Please  note:  The  following  entries  were  accurate  as  of  March  25,  1994. 
The  status  of  bills  may  have  changed  since  that  date.  (H.  =  House,  S.  = 
Senate) 

New  Laws 

Access  to  Records  -  Chapter  429  of  the  Acts  of 
1993  provides  the  Disabled  Persons  Protection  Commission 
(DPPC)  with  access  to  agency  records  relevant  to 
investigations  of  alleged  abuse.  This  legislation  was  signed 
into  law  on  Jan.  11,  1994,  effective  immediately. 

Bridgewater  Treatment  Center  -  Chapter  489  of 
the  Acts  of  1993  transfers  control  of  the  Bridgewater 
Treatment  Center  from  the  Department  of  Mental  Health 
(DMH)  to  the  Department  of  Corrections.  This  legislation 
was  signed  into  law  on  Jan.  14,  1994,  effective  April  14, 
1994. 

Capital  Pooling  -  Chapters  52  and  132  of  the  Acts 
of  1993  reappropriates  funds  previously  allocated  to 
improve  subsequently-closed  DMH,  Department  of  Mental 
Retardation  (DMR),  and  Department  of  Public  Health 
institutions.  The  Secretary  of  the  Executive  Office  of 
Health  and  Human  Services  (EOHHS)  may  distribute  these 
funds  to  nonprofit  and  certain  others  to  purchase 
rehabilitative  services  and  make  capital  improvements.  In 
addition,  the  Commonwealth  will  be  able  to  enter  into 
long-term  leases  which  permit  private  housing  agencies  to 
obtain  favorable  financing  terms  for  the  development  of 
community  housing.  The  legislation  was  signed  into  law  on 
May  21,  1993  and  Aug.  2,  1993,  both  effective 
immediately. 

Estate  Planning  -  Chapter  480  of  the  Acts  of 
1993  amends  section  38  of  Chapter  201  of  the 
Massachusetts  General  Laws  to  allow  persons  with 
guardians  or  conservators  to  use  most  of  the  same  estate 
planning  options  as  persons  not  disabled.  This  legislation 
was  signed  into  law  on  Jan.  14,  1994,  effective  April  14, 
1994. 

Guardianship  -  Chapter  480  of  the  Acts  of  1993 
permits  guardians  and  conservators,  after  appropriate 
notice,  to  exercise  any  and  all  powers  over  the  estate  and 
business  affairs  of  the  ward  that  the  ward  could  exercise  if 
present  and  not  disabled.  This  legislation  was  signed  into 
law  on  Jan.  14,  1994,  effective  April  14,  1994. 

Privatization  Reform  -  Chapter  296  of  the  Acts  of 
1993  requires  private  vendors  to  submit  to  the 
Commonwealth  budgets  for  equal  or  better  quality  services 
that  are  less  costly  than  the  state's  budget.  This  legislation 
passed  with  the  understanding  that  language  would  be 
included  to  prevent  unnecessary  delays  in  the  establishment 


of  community  placements.  This  legislation  was  enacted 
upon  the  Legislature's  override  of  the  Governor's  veto. 
This  legislation  was  signed  into  law  on  December  15, 
1994,  effective  immediately. 

Psychiatric  Records  -  Chapter  283  of  the  Acts  of 
1993  allows  psychotherapists  and  psychiatrists  to  block  a 
person's  access  to  his/her  mental  health  records  if  they 
think  release  of  the  records  might  "adversely  affect  the 
patient's  well-being."  Although  the  psychiatrist  must  make 
the  record  available  to  the  person's  psychotherapist  or 
attorney,  many  individuals  will  be  precluded  from 
obtaining  their  records.  This  amendment  to  section  12CC 
of  Chapter  112  of  the  Massachusetts  General  Laws  was 
signed  into  law  on  Jan.  11,  1994,  effective  March  10, 
1994. 

Proposed  Legislation 

Bill  Of  Rights  -  H.  2458,  S.  600  (refile  of  H. 
2995,  S.  602)  guarantees  basic  human  rights  to  persons 
with  mental  illness  and  mental  retardation.  The  bill  ensures 
that  persons  in  institutions  have  such  rights  as  to  receive 
uncensored  mail,  to  speak  to  an  attorney,  to  privacy  when 
toileting,  and  to  wear  one's  own  clothing.  This  bill  codifies 
and  clarifies  existing  case  law,  statutes,  and  agency 
regulations,  and  makes  them  applicable  throughout  the 
mental  health  and  mental  retardation  systems  (i.e.,  both 
public  and  private  facilities). 

The  bill  was  favorably  reported  out  of  the  Joint 
Committee  on  Human  Services  and  Elderly  Affairs  this 
session,  and  is  in  the  Senate  Ways  and  Means  Committee. 
For  more  information  contact  Susan  Fendell,  Mental 
Health  Legal  Advisors  Committee,  (617)  723-9130  or 
Judith  Meredith,  Meredith  and  Associates,  (617)  338-0954. 

Anti-Aversives  -  House  1502  (refile  of  H.  2984, 
S.  537)  prohibits  the  use  of  aversive  techniques,  such  as 
spraying  ammonia  in  a  person's  face,  that  cause  obvious 
signs  of  physical  pain  for  the  purpose  of  changing 
behavior.  It  also  prohibits  any  punishment  that  would  be 
prohibited  if  used  on  a  non-disabled  person.  The  most 
widely  publicized  use  of  aversives  is  by  the  Behavioral 
Research  Institute.  This  legislation  would  outlaw  such 
treatment. 

This  bill  died  in  the  House  Ways  and  Means 
Committee  last  session;  it  was  reported  favorably  out  of 
the  Joint  Committee  on  Human  Services  and  Elderly 
Affairs  this  session.  For  more  information  contact  Judith 
Meredith,  Meredith  and  Associates,  (617)  338-0954,  or 
Cathy  Costanzo,  Center  for  Public  Representation.  (413) 
584-1644  ext.  265. 

Citizen  Monitoring  -  S.  523  would  require 
independent  citizen  monitoring  of  all  DMH  and  DMR 
programs.  S.  523  is  assigned  to  the  Joint  Committee  on 
Human  Services  and  Elderly  Affairs.  For  more  information 
contact  Steve  Collins,  Alliance  for  the  Mentally  111,  (617) 
426-2299. 
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Patient-Therapist  Sexual  Relations  -  H.  856 
(refile  of  H.  4081)  applies  criminal  penalties  to:  (1) 
therapists  who  engage  in  any  sexual  activity  with  a  current 
patient  or  with  a  former  patient  within  a  year  of  the  end  of 
treatment,  whether  in  or  outside  the  office  setting;  and  (2) 
physicians  who  engage  in  sexual  activity  with  patients 
during  medical  procedures  or  examinations.  A  patient's 
consent  to  sexual  activity  is  not  a  defense.  The  bill  is 
assigned  to  the  Criminal  Justice  Committee. 

H.  936  (refile  of  H.  4117)  requires  health  and 
mental  health  professionals  to  report  sexual  abuse  by 
fellow  professionals.  For  mental  health  professionals, 
sexual  abuse  is  defined  as  "sexual  contact  with  a  current  or 
former  patient; "  for  health  professionals,  as  "sexual  contact 
with  a  patient  during  a  professional  contact  for  treatment, 
consultation  or  examination. "  The  professional  must  obtain 
the  patient's  consent  before  reporting,  and  professionals 
who  fail  to  report  are  subject  to  fines  and/or  other 
discipline.  This  legislation  died  in  the  House  Ways  and 
Means  Committee  last  session.  It  is  assigned  to  the  Health 
Care  Committee. 

H.  966  (refile  of  H.  4140)  prevents  therapists  who 
lost  their  licenses  for  engaging  in  sexual  misconduct  from 
practicing  therapy.  The  bill  authorizes  the  Attorney 
General  to  seek  an  injunction  against  these  unlicensed 
therapists.  Violations  of  the  injunction  constitute  criminal 
contempt.  It  is  assigned  to  the  Judiciary  Committee. 

For  more  information  on  H.  856  contact  Mike 
Brooks,  DPPC,  (617)  723-6465;  for  information  on  any  of 
the  three  bills,  contact  Linda  Jorgenson,  Co-Chair  of  the 
Subcommittee  on  Criminal  and  Civil  Litigation  of  the 
House  Committee  on  Physician-Therapist  Sexual 
Misconduct,  (617)  491-1200. 

HOUSING: 

Community  Residence  Tenancy  -  H.  3194  (refile 
of  H.  5391)  gives  residents  of  DMH  community  housing 
the  same  or  similar  procedural  rights  before  eviction  as 
people  who  have  lived  three  or  more  months  in  lodging  or 
rooming  houses.  These  rights  include  notice  of  the 
eviction,  an  opportunity  to  review  and  copy  their  file,  and 
a  fair  hearing.  Landlords  retain  the  ability  to  remove 
temporarily  a  resident  likely  to  "impinge  on  the  emotional 
or  physical  well-being  of  other  occupants,  staff  or 
neighbors. " 

It  is  unfortunate  that  this  legislation  passed  the 
House  too  late  to  reach  the  Senate  Ways  and  Means 
Committee  because  it  reportedly  was  ready  to  send  the  bill 
to  the  Senate  floor.  H.  3194  is  assigned  to  the  Committee 
on  Housing  and  Urban  Development.  For  more 
information  contact  Richard  Cauchi,  Henry  Korman,  or 
Ernest  Winsor,  Massachusetts  Law  Reform  Institute,  (617) 
742-9250. 

70%  Cap  -  S.  497,  H.  2032  (refile  of  S.  159) 
places  a  10%  cap  on  the  number  of  disabled  in  public 
housing  for  the  elderly  and  disabled;  effectively  excluding 
persons  with  mental  disabilities.  In  the  last  session, 


Governor  William  Weld  vetoed  this  proposed  cap.  This 
legislation  is  assigned  to  the  Committee  on  Housing  and 
Urban  Development. 

Group  Home  Siting  -  Section  90  of  the  House 
Supplemental  Budget  would  require  EOHHS  to  devise  a 
plan  to  ensure  that  community  residential  programs  do  not 
disproportionately  impact  any  one  community  by  spreading 
residential  programs  throughout  the  state.  This  bill  would 
prevent  any  new  community  residence  from  being  built 
until  approved  by  EOHHS.  Section  90  (formerly  Section 
119)  appeared  in  H.  5620  in  the  last  session  but  was 
vetoed  by  Governor  Weld. 

INSURANCE: 

Insurance  Equity  -  H.  535  (refile  of  H.  4886) 
requires  insurers  to  reimburse  treatment  for  "biologically- 
based  severe  mental  illness"  in  a  manner  equivalent  to 
reimbursement  for  treatment  of  other  physical  illnesses  or 
diseases.  This  legislation  died  in  the  House  Ways  and 
Means  Committee  last  session.  H.  535  is  assigned  to  the 
Insurance  Committee.  For  more  information  contact  Steve 
Collins,  Alliance  for  the  Mentally  111,  (617)  426-2299. 

Patient-Therapist  Choice  -  H.  3217  ensures  that 
any  health  carrier  which  offers  coverage  for  mental  health 
services  must  allow  the  psychotherapist  of  the  insured's 
choice  to  be  enrolled  in  the  insurance  carrier's  panel  of 
providers  or  provide  psychotherapists  the  same 
compensation  by  the  carrier  if  they  choose  to  not  enroll  in 
the  plan.  Insurance  carriers  cannot  deny  a  patient's  access 
to  alternative  therapies  offered  by  a  licensed 
psychotherapist,  including  all  types  of  theoretical 
orientations.  H.  3217  is  assigned  to  the  Insurance 
Committee.  For  more  information  contact  Ray  Mount, 
246-4570  or  Dr.  Paul  Ling,  472-3125. 

Patient-Therapist  Confidentiality  -  H.  3216 
protects  the  patient-therapist  relationship  by  ensuring  that 
insurance  companies  cannot  access  patient  records  without 
the  informed  consent  of  the  patient  and  the  approval  of  the 
therapist.  Patients  and  therapists  may  not  be  coerced  into 
giving  informed  consent  or  retaliated  against  for  protecting 
the  confidentiality  of  these  sessions.  Insurance  companies 
have  the  right  to  know  only  that  psychotherapy  is  being 
conducted  by  a  licensed  and  qualified  therapist  in  a 
therapeutic  manner  and  that  the  patient  is  satisfied  with  the 
treatment  and  believes  it  to  be  addressing  the  problem.  H. 
3216  is  assigned  to  the  Insurance  Committee.  For  more 
information  contact  Ray  Mount,  246-4570  or  Dr.  Paul 
Ling,  472-3125. 

GUARDIANSHIP: 

Guardianship  Standards  -  S.  822,  H.  3975  (refile 
of  H.  1337)  modernizes  guardianship  law  by  changing  the 
standard  for  obtaining  guardianship  from  "mental  illness 
and  an  inability  to  communicate  due  to  physical  incapacity" 
to  "legal  incapacity."  Legal  incapacity  is  based  on 
functional  limitations  which  may  lead  to  a  person's 
inability  to  provide  for  one's  basic  personal  needs  or 
manage  one's  financial  affairs.  This  legislation  is  assigned 
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to  the  Judiciary  Committee.  For  more  information  contact 
Judith  Lennett,  Cambridge  and  Somerville  Legal  Services, 
(617)  494-1800. 

Public  Guardianship  Commission  -  H.  3959 
(refile  of  H.  2993)  creates  a  commission  that  would,  either 
directly  or  through  nonprofit  agencies,  provide  guardians, 
conservators,  and  other  fiduciaries  to  low-income  people 
in  need  of  such  persons.  The  bill  would  go  into  effect  as 
a  pilot  project.  This  legislation  died  in  the  House  Ways 
and  Means  Committee  last  session;  it  is  assigned  to  the 
Joint  Committee  on  Human  Services  and  Elderly  Affairs 
this  session.  For  more  information  contact  Judith  Lennett, 
Cambridge  and  Somerville  Legal  Services,  (617)  494-1800 
or  Ernest  Winsor,  Massachusetts  Law  Reform  Institute, 
(617)  742-9250. 

Standby  Guardians  -  H.  190  (refile  of  H.  180) 
would  allow  for  the  appointment  of  standby  fiduciaries 
who  would  serve  upon  the  resignation  or  death  of  the 
guardian.  This  legislation  is  assigned  to  the  Judiciary 
Committee.  For  more  information  contact  John  Mahoney, 
Assistant  Deputy  Commissioner  for  Constituent  Services, 
727-5608,  ext.  206. 

Removal  of  Guardianship  Notification 
Requirements  -  H.  182  (refile  of  H.  176)  would  remove 
the  requirement  that  DMH  be  notified  of  any  guardianship 
appointment,  termination,  hearing  and  fiduciary  accounts. 
This  legislation  is  assigned  to  the  Judiciary  Committee. 
For  more  information  contact  Marcia  Hudgins,  DMH, 
727-5500  ext.  462. 

Temporary  Guardianship  -  H.  189  (refile  of  H. 
179)  would  allow  a  guardian  to  delegate  her  power  to 
another  person  by  executing  a  power  of  attorney.  Such  a 
measure  would  result  in  less  court  supervision  of 
guardians.  This  legislation  is  assigned  to  the  Judiciary 
Committee. 

CHILDREN: 

Children  and  Disabled  Persons  Protection 
Division  -  H.  532  would  create  a  division,  within  the 
Inspector  General's  office,  for  the  protection  of  children 
and  disabled  persons.  This  division  will  be  mandated  to 
investigate  and  remedy  instances  of  abuse  of  children  and 
disabled  persons  and  to  safeguard  the  integrity  of 
investigations.  This  legislation  is  assigned  to  the  Joint 
Committee  on  Human  Services  and  Elderly  Affairs.  For 
more  information  contact  Richard  Rogers,  Chief  of  Staff 
for  Representative  Scaccia,  722-2430. 

Children's  Access  to  Health  Care  -  H.  1498,  S. 
427  (refile  of  H.  3203,  S.  538)  would  require 
Massachusetts  to  fully  implement  the  existing  early  and 
periodic  screening,  diagnosis,  and  treatment  (EPSDT) 
Medicaid  program,  a  50%  federally-reimbursable  program. 
EPSDT  services  include  basic  medical  and  mental  health 
screening  for  persons  up  to  age  21.  Problems  uncovered 
through  screening  must  be  diagnosed  and  treated. 


The  bill  was  engrossed  in  the  House  and  assigned 
to  the  Senate  Ways  and  Means  Committee  at  the  end  of  the 
last  session  after  narrowly  missing  being  included  in  the 
FY94  budget.  This  legislation  is  assigned  to  the  Health 
Care  Committee.  For  more  information  contact  Susan 
Wolfson,  Massachusetts  Legislative  Children's  Caucus, 
(617)  722-2116. 

Mental  Health  Task  Force  -  H.  1508  (refile  of  H. 
4941)  directs  the  Secretary  of  EOHHS  to  convene  a  task 
force  to  develop  a  plan  to  meet  the  needs  of  children, 
adolescents,  and  young  adults  who  have,  or  are  at  risk  of 
having,  mental  illness  or  emotional  disturbance.  The  task 
force  would  include  parents,  providers,  advocates, 
academicians,  and  representatives  from  the  state  child- 
serving  agencies.  The  task  force  would:  (1)  identify  the 
population  in  need  of  services;  (2)  specify  the  details  of  a 
plan  for  interagency  coordination  among  and  between  the 
various  public  and  private  providers  of  services;  and  (3) 
develop  a  budget  and  financing  plan  to  implement  the 
recommendations  of  the  taskforce. 

This  legislation  died  in  the  House  Ways  and 
Means  Committee  last  session.  H.  1508  is  assigned  to  the 
Joint  Committee  on  Human  Services  and  Elderly  Affairs. 
For  more  information  contact  Susan  Wolfson, 
Massachusetts  Legislative  Children's  Caucus,  (617)  722- 
2116. 

Cabinet  on  Children  and  Families  -  H.  1504 
(refile  of  H.  4973)  would  establish  a  governor's  cabinet  on 
children  and  families  and  mandate  the  establishment  of 
community-based  family  support  services  in  the 
Commonwealth.  This  legislation  died  in  the  House  Ways 
and  Means  Committee  last  session.  H.  1504  is  assigned  to 
the  Joint  Committee  on  Human  Services  and  Elderly 
Affairs.  For  more  information  contact  Susan  Wolfson, 
Massachusetts  Legislative  Children's  Caucus,  (617)  722- 
2116  or  Human  Services  Committee  staff  at  (617)  722- 
2140. 
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The  Advisor  is  one  of  the  main  methods 
by  which  the  Mental  Health  Legal  Advisors  Com- 
mittee carries  out  its  statutory  mandate  to  provide 
assistance  to  those  who  have  legal  problems  de- 
riving from  the  mental  health  system.  Committee 
staff  necessarily  devote  much  of  their  time  to 
direct  advocacy,  but  they  also  engage  in  training 
and  materials  preparation.  The  Committee's  pub- 
lications are  intended  to  educate  not  just  the 
consumers  of  the  state's  mental  health  system, 
but  also  the  clinicians,  providers,  agency  person- 
nel, legislators,  judges,  and  lawyers  who  manage 
that  system. 

This  issue  of  the  Advisor  analyzes  the 
debate  between  clinicians  and  lawyers  as  to  how 
"best"  to  serve  their  common  clients.  We  con- 
tinue our  scrutiny  of  mental  health  managed 
care.  In  addition,  the  Advisor  provides  a  step- 
by-step  guide  to  the  new  procedures  for  perfect- 
ing appeals  to  the  Appellate  Division.  The  staff  is 
grateful  to  Stan  Goldman  of  the  Committee  for 
Public  Counsel  Services  for  this  latter  article. 

Finally,  I  would  like  to  thank  Lynne 
Valenti,  who,  in  her  role  as  supervising  attorney, 
was  much  admired  and  liked  for  her  knowledge, 
common  sense,  decency,  and  patience  in  work- 
ing with  others.  Lynne  resigned  in  September  to 
move  to  South  Dakota,  where  she  is  working  for  its 
protection  and  advocacy  program.  We  already 
miss  her. 

Gill  Deford 
Executive  Director 

Mental  Health  Legal  Advisors  Committee 
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Please  note  that  we  have  had  to  reduce  the 
hours  of  our  bi-weekly  telephone  intake. 
Telephone  assistance  is  now  only  available 
from  1  to  3  on  Mondays  and  Wednesdays. 
This  cut-back  was  caused  by  a  reduction  in 
staff  and  by  increased  demands  in  our 
other  responsibilities. 
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Clinical  Versus  Legal 
Perspectives 
On  Mental  Health  Advocacy 

Jennifer  Honig 
Attorney,  Mental  Health  Legal  Advisors 
Committee 

For  the  past  thirty  years  attorneys  and  clini- 
cians have  debated  one  another's  role  within  the  U.S. 
mental  health  system.  One  useful  analytical  ap- 
proach in  understanding  this  controversy  involves 
chronicling  the  evolution  of  legal  and  clinical  thought 
as  the  two  professions  become  increasingly  inter- 
twined. 

Emergence  of  mental  health  legal  advocacy 

In  the  1970s,  in  response  to  a  confluence  of 
factors,  attorneys  turned  their  attention  to  mental 
health  law.  Historians  of  the  legal  advocacy  move- 
ment frequently  cite  the  contribution  of  the  civil 
rights  movements  of  the  1960s.1  That  influence  is 
apparent  in  attorney  Bruce  Ennis'  oft-cited  1971 
article,  Civil  Liberties  and  Mental  Illness.  In  his 
piece,  Ennis  suggested  that  the  choice  of  liberty  over 
psychiatric  treatment  might  not  be  "wrong."2  Even  if 
the  individual's  decision  is  questionable,  there  are 
strong  arguments  as  to  why  a  person  should  be 
permitted  to  make  "wrong"  decisions  that  are,  on 
some  objective  scale,  against  his  or  her  best  inter- 
est.3 

While  Ennis'  voice  resonated  within  the  le- 
gal community,  his  position  was  not  novel.  In  1963, 
psychiatrist  Thomas  Szasz  had  summarized  his  rem- 
edy for  the  problems  in  mental  health  as  "Liberty 
against  psychiatry."  For  Szasz,  the  coercion  of  pa- 
tients by  the  institution  of  psychiatry  constitutes  a 
deprivation  of  freedom  as  significant  as  the  loss  of 
political  freedom.4Although  his  discussion  of  the 
issue  was  brief,  Szasz  posited  that  the  paternalistic 
grip  of  psychiatry  could  be  broken  by  attorneys.5 

Other  factors  contributed  to  the  shift  of  atten- 
tion to  mental  health  law.  Historians  cite  develop- 
ments within  the  legal  system,  such  as  the  activist 
stance  of  the  Warren  Court,  the  growing  practice  of 
poverty  and  public  interest  law,  and  the  award  of 
attorney  fees  to  nonprofit  attorneys,  as  well  as 
developments  in  social  consciousness,  such  as  the 
increased  awareness  of  prison  conditions  and  the 
consumer  movement.6 

By  the  late  1970s,  attorneys,  drawn  to  the 
practice  of  mental  health  law  by  this  range  of  legal 
and  social  changes,  had  made  a  strong  mark  on  the 
mental  health  system.  In  decisions  ranging  from 
Dixon  v.  Weinberger,7  guaranteeing  the  right  to 
treatment  in  the  least  restrictive  setting,  to  O'Connor 
v.  Donaldson,8  guaranteeing  the  right  to  liberty,  the 
federal  courts  reflected  the  groundswell  of  activism. 


However,  this  flurry  of  activity,  considered  a  tri- 
umph by  the  legal  community,  was  more  temperately 
received  by  the  psychiatric  world. 

Mental  Health  Professionals  Respond 

Critiques  of  legal  reform  and  advocacy 

From  many  in  the  psychiatric  community, 
the  initial  response  was  that  legal  advocacy,  par- 
ticularly advocacy  concerning  treatment  refusal, 
was  harming  patients  by  putting  legal  rights  before 
medical  needs.  These  concerns  were  expressed  in  a 
succession  of  commentaries  —  Dying  with  their  Rights 
On,  One  Right  Too  Many,  and  Rotting  With  Their 
Rights  On. 

In  1973,  in  a  letter  to  the  Journal  of  Psychia- 
try, Darold  Treffert  drew  an  analogy  between  a 
patient  who  died  because  his  medical  doctor's  pre- 
occupation with  maintaining  perfect  electrolyte  bal- 
ance made  him  blind  to  the  patient's  impending 
death  and  three  psychiatric  patients  who  died  be- 
cause the  concern  for  their  right  to  be  free  sup- 
planted any  focus  on  their  need  for  psychiatric  care. 
To  describe  the  latter  scenario,  Treffert  coined  the 
phrase  "dying  with  their  rights  on."9 

Psychiatrist  Stephen  Rachlin  followed 
Treffert  with  One  Right  Too  Many,  in  which  he 
refuted  the  claim  that  a  right  to  refuse  treatment 
could  be  compatible  with  a  right  to  treatment.  Not 
only  did  Rachlin  assert  that  the  right  to  treatment 
was  more  important  "in  the  hierarchy  of  rights,"  but 
he  also  contended  that  the  patient  is  in  a  poor 
position  to  determine  personal  treatment.10 

Four  years  later,  psychiatrists  Paul 
Appelbaum  and  Thomas  Gutheil  reformulated  the 
critique.  Examining  the  reasons  for  which  23  psy- 
chiatric patients  had  refused  medication,  they  ar- 
gued that,  in  most  cases,  the  motivation  for  refusal 
was  not  "a  principled  stand  for  individual  autonomy 
or  even  a  rationally  based  'informed  refusal.'"11 
Most  decisions  were  driven,  in  their  assessment,  by 
"anger,  whim,  or  psychotic  reasoning."12  For  the 
authors,  the  lack  of  a  decisive  "will"  on  the  part  of 
the  patient  undercut  the  legitimacy  of  the  right  to 
refuse.  Appelbaum  and  Gutheil's  research  is  curi- 
ous given  our  concept  of  a  "right."  Once  society 
recognizes  a  right,  the  populace  may  expect  that  its 
application  will  not  be  premised  on  the  reason  for 
which  an  individual  chooses  to  exercise  it.13  None- 
theless, for  the  authors,  the  patient's  express  state- 
ments concerning  the  reason  for  exercising  a  legal 
right  were  pivotal.14 

While  Appelbaum  and  Gutheil  identified  a 
dichotomy  between  the  patient's  expression  of  his  or 
her  need  and  the  right  designed  to  provide  for  that 
need,  psychiatrist  Alan  Stone's  concurrent  article, 
The  Myth  of  Advocacy,  focused  on  the  effect  of  this 
dichotomy  on  advocacy.  According  to  Stone,  the 
problem  inherent  in  legal  advocacy  is  that  attorneys 
have  not  considered  the  needs  of  the  person  with 
mental  illness  when  formulating  rights,  but  instead 
have  "treated  rights  as  if  they  constituted  the  actual 
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needs  of  the  mentally  ill."15  The  result  has  been 
"conflict  between  advocacy  of  rights  and  advocacy  of 
needs,"  which,  given  the  strength  of  the  legal  move- 
ment, has  resulted  in  an  unfair  advantage  to  the 
attorneys.16 

Three  years  later,  Gutheil  and  Mark  Mills, 
J.D.,  M.D.,  in  the  context  of  treatment  refusal,  re- 
stated the  "needs  versus  rights"  distinction,  but 
with  a  significant  twist.  The  authors  do  not  speak  of 
rights;  rather,  the  concept  of  rights  has  devolved 
into  a  consideration  of  wishes:  "Efforts  directed 
toward  involuntary  treatment  should  be  candidly 
described  in  terms  of  their  purpose  in  serving  the 
patient's  interests,  even  though  they  are  contrary  to 
the  patient's  wishes."17  For  Gutheil  and  Mills,  the 
patient's  needs  would  supersede  his  wishes;  the 
patient's  liberty  interest  in  refusing  treatment  has 
fallen  by  the  wayside.18 

Loren  Roth,  M.D.,  M.P.H.,  and  Appelbaum 
extended  this  argument.  Focusing  on  the  patient's 
needs  is  crucial  —  not  only  for  the  sake  of  the 
patient's  well-being,  but  also  for  the  welfare  of 
society  more  generally.  With  the  support  of  further 
studies  documenting  patients'  refusal  of  treatment, 
the  authors  reject  the  supremacy  of  civil  libertarian 
concerns  for  "autonomy,  equality,  and  individual- 
ism."19 They  repeat  the  importance  of  considering 
treatment  needs  and  add  that  "[sjociety  too  has  its 
concerns.  Society  has  a  stake  in  the  well-being  of 
committed  hospitalized  mental  patients,  and  in 
whether  such  patients,  either  treated  or  untreated, 
pose  a  present  or  future  danger  to  themselves  or 
others  .  .  .  ."20  In  a  final  attempt  to  draw  their  legal 
counterparts  into  the  scientific  realm,  Roth  and 
Appelbaum  note  that  no  data  exists  indicating  that 
the  provision  of  due  process  hearings  or  legal  advo- 
cacy actually  helps  patients.21 

By  the  end  of  the  1980s,  the  argument  of 
needs  before  rights  took  on  another  dimension.  Ex- 
amining the  conjunction  of  homelessness  and  mental 
illness,  Dr.  Richard  Lamb  delineated  a  "right  to 
involuntary  treatment"  for  those  persons  with  psy- 
chiatric problems  who  present  a  serious  threat  to 
their  own  welfare  or  that  of  others  and  cannot  ask  for 
or  accept  treatment.22  Whether  this  formulation  is 
viewed  as  a  creative  expression  of  a  positive  right  or 
a  perversion  of  the  patients'  rights  agenda,  Lamb  was 
merely  articulating  within  a  legal  framework  what 
clinicians  had  been  saying  for  fifteen  years.23 

Critiques  of  the  critiques 

The  psychiatric  community  was  not  mono- 
lithic in  its  reaction  to  legal  reform  and  in  the  1 980s 
and  90s  dissent  surfaced.  Recording  the  debate 
generated  by  Stone's  Myth  of  Advocacy,  Hospital  and 
Community  Psychiatry  published  a  letter  from  Roland 
Peek,  Ph.D.24  Peek  scolded  Stone  for  reinforcing  the 
destructive  "us  versus  them"  attitude.  Peek  saw  no 
need  to  view  patient  rights  in  opposition  to  treat- 
ment needs  and  cautioned  psychiatrists  against 
embracing  this  straw  man.25  More  recently,  psychia- 
trist Peter  Breggin,  in  a  sweeping  critique  of  cur- 
rently preferred  forms  of  mental  health  treatment, 


warned  his  colleagues  that  "forcing  our  help  on  them 
must  interfere  directly  with  the  achievement  of  our 
goals."26  The  next  year,  psychiatrist  Douglas  Mossman 
and  attorney  Michael  Perlin  wrote  "A  Reply  to  Dr. 
Lamb,"  chastising  the  doctor  for  suggesting  that  the 
rights  of  persons  with  serious  mental  illness  should 
be  limited.  Instead,  the  authors  urged  psychiatrists 
to  "champion  a  view  of  mentally  ill  persons  that 
emphasizes  the  same  liberty  rights  for  them  as  are 
assumed  for  persons  with  other  medical  disorders."27 
Acting  in  the  tradition  of  Szasz,  these  critics  con- 
tested the  unanimity  of  psychiatry's  outcry  against 
legal  reform. 

Attempts  to  explain  the  conflict 

As  the  debates  between  and  within  the  pro- 
fessions flourished,  theoretically-inclined  psycho- 
therapists sought  to  explain  the  conflict.  Psychia- 
trist Robert  Sadoff  described  how  physicians,  in  a 
conflict  between  medical  treatment  and  legal  rights, 
are  obligated  by  their  oath  to  provide  the  treat- 
ment.28 Gutheil  and  Appelbaum  contrasted  this  "man- 
dated" clinician  to  legal  authorities  who  have  no 
such  restriction.29  Psychologists  Bernard  Bloom  and 
Shirley  Asher  also  differentiated  between  the  ways 
in  which  the  two  professions  deliver  services.  A 
mental  health  professional  determines  what  is  best 
for  the  patient  and  then  asks  that  the  patient  comply 
with  those  treatment  recommendations,  while  an 
attorney  determines  what  the  client  wants  and  tries 
to  satisfy  those  wishes.30 

Others  offered  more  abstract  theories. 
Gutheil  and  Mills  ascribed  the  conflict  to  "a  funda- 
mental difference  in  conceptualization,  at  times, 
even  a  clash  of  models  of  the  world."31  As  a  result,  the 
two  fields  interpret  data  in  radically  different  ways. 
For  example,  while  in  the  legal  system  reality  is 
created  by  the  judge's  ruling  (and  can  therefore 
change  based  upon  subsequent  rulings),  in  the  clini- 
cal model  reality  is  static  and  only  our  ability  to 
perceive  or  measure  it  changes.32  Psychiatrist  Ed- 
ward Hundert  wrote  that  the  divergence  is  based  on 
reliance  on  different  value  systems.  Law  embodies 
deontological  ethics  based  on  values  such  as  liberty 
and  justice  while  medicine  embodies  a  teleological 
ethics  based  on  the  value  of  achieving  the  goal  of 
welfare.33  The  lawyer's  pursuit  of  these  rights  could 
well  interfere  with  the  doctor's  pursuit  of  welfare 
and  vice  versa.34 

Independent  of  their  persuasiveness,  these 
explanations  are  significant  in  that  each  author  has 
accepted  the  premise  of  a  two-sided  problem  and 
located  the  source  of  the  conflict  in  a  deep-rooted 
difference  between  the  professions.  While  these 
authors  may  be  hopeful  of  reconciliation,  their  ex- 
planations nonetheless  imply  that  the  conflict  is 
largely  inevitable. 

The  Legal  Profession  Responds 

While  lawyers  have  had  varied  and  even 
antithetical  replies  to  the  psychiatric  critique,  the 
responses  have  shared  an  important  element:  attor- 
neys have  consistently  challenged  the  image  of  psy- 
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chiatry  and  law  as  operating  in  two  unremittingly 
distinct  worlds.  Throughout  the  1980s,  the  legal 
profession  has  contested  the  notion  of  clinical  judg- 
ment as  existing  beyond  the  reach  of  legal  commen- 
tary and  influence. 

This  pattern  is  evident  in  the  textual  debate 
between  Samuel  Brakel,  a  lawyer  who  had  conducted 
research  on  legal  aid  in  psychiatric  facilities  for  the 
American  Bar  Association,  and  attorneys  Steven 
Schwartz  and  Robert  Fleischner.  Brakel  propounded 
that,  in  the  context  of  a  psychiatric  hospital,  the 
traditionally  adversarial  legal  role  is  a  "thoroughly 
inappropriate  response  to  the  needs  and  interests  of 
the  client"  and  could  be  replaced  by  attorneys  who, 
in  keeping  with  the  largely  nonlegal  dimension  of 
their  clients'  problems,  adopt  more  advisory  and 
fact-finding  role.35Schwartz  and  Fleischner  dis- 
agreed, arguing  that  advocacy  inevitably  results  in 
attorneys  taking  positions  which  are  directly  con- 
trary to  the  views  of  clinicians  and  administrators 
and  that  advocates  cannot  represent  their  clients 
effectively  if  they  seek  to  avoid  such  conflict. 36While 
expressing  diametrically-opposed  viewpoints,  both 
sides  reveal  an  underlying  belief  that  an  attorney 
may  appropriately  venture  into  the  clinical  realm  — 
whether  merely  to  fact-find  and  advise  or  to  directly 
and  aggressively  challenge. 

A  similar  philosophy  underlay  the  1981 
work  of  attorney  Grant  Morris.  Morris  chastised 
psychiatrists  for  portraying  the  right  to  refuse 
treatment  as  a  new  phenomenon  devised  by  "crafty 
attorneys"  in  order  to  infiltrate  psychiatric  prac- 
tice.37 He  contended  that  a  right  to  refuse  treatment 
is  necessary  not  only  from  a  legal  perspective,  but 
also  from  a  medical  perspective;  a  therapeutic  alli- 
ance can  only  exist  if  the  clinician  respected  the 
patient's  treatment  wishes.38  Morris  assumed  that  an 
attorney  could  accurately  assess  the  clinical  impact 
of  exercising  a  legal  right;  this  premise  would  be 
shared  by  the  creators  of  a  body  of  work  known  as 
"therapeutic  jurisprudence." 

Therapeutic  jurisprudence  was  an  attempt, 
in  the  words  of  its  formulator,  "to  put  some  mental 
health  into  mental  health  law."39  These  scholars 
sought  to  identify  the  therapeutic  implications  of 
various  legal  pursuits  as  an  alternative  source  of 
motivation  in  legal  advocacy,  a  field  which  they 
identified  as  unfortunately  dominated  by  a  doctri- 
nal, rights-oriented  approach.40  For  example,  in 
validating  the  adversarial  commitment  hearing  pro- 
cess, attorney  David  Wexler  noted  that,  for  many 
patients,  a  contentious  process  may  well  be  thera- 
peutic and,  conversely,  no  evidence  exists  to  suggest 
that  such  a  process  causes  patients  harm.41 

Not  all  attorneys  were  as  willing  as  attor- 
neys Wexler  and  coauthor  Bruce  Winick  to  assimi- 
late the  clinical  model  into  their  vision  of  the 
practice  of  mental  health  law;  for  some,  critiquing 
the  medical  model  was  more  important  than  incorpo- 
rating it.  In  her  examination  of  the  professional 
judgment  standard,  attorney  Susan  Stefan  raised  the 
concern  that  a  health  care  professional's  values  can 


affect  the  nature  of  the  treatment  they  provide: 
"[T]he  professional's  orientation  to  treatment  must 
be  recognized  as  a  value  system  in  itself,  rather  than 
as  a  neutral,  value-free  description  of  what  is  re- 
quired [for  the  patient]."42 

A  false  dichotomy  and  the  need  to 
redefine  the  debate 

For  three  decades  attorneys  and  clinicians 
have  dominated  the  literature  regarding  the  proper 
goals  of  mental  health  advocacy.  Not  surprisingly, 
these  specialists  have  generally  concluded,  or  at 
least  implied,  that  one  or  the  other  profession  should 
have  the  preeminent  role  in  improving  the  welfare  of 
the  person  with  mental  illness.  Although  this  ar- 
ticle has  traced  the  attorney-clinician  debate,  a 
discussion  of  advocacy  which  looks  exclusively  at 
this  dichotomy  is  problematic.  In  light  of  both  the 
limitations  of  these  professions  and  the  growth  of 
the  patient  empowerment  movement,  the  mental  health 
community  must  now  accord  the  patient  the  central 
voice  in  both  scholarly  and  real  world  debates.43 

Both  legal  and  clinical  scholars  have  re- 
cently acknowledged  the  effect  of  values  on  deci- 
sion-makers from  both  fields.  Attorney  Stefan  has 
cited  the  impact  of  values  on  clinical  decision- 
making, while  attorney  Michael  Perlin  has  proffered 
an  abstract  description  of  such  problems  in  the  legal 
realm.44  Their  counterpart,  psychiatrist  Robert 
Goldstein,  has  meanwhile  addressed  the  problems  of 
both  disciplines  in  his  discussions  of  the  medical 
and  legal  professions'  treatments  of  homosexuality. 
Goldstein  examined  the  1973  decision  of  the  Ameri- 
can Psychiatric  Association's  Board  of  Trustees  to 
remove  homosexuality  per  se  from  diagnostic  no- 
menclature and  the  1986  decision  of  the  Supreme 
Court  in  Bowers  v.  Hardwick,  upholding  the  consti- 
tutionality of  Georgia's  sodomy  law.  Goldstein  con- 
cluded that  developments  in  both  professions  were 
largely  driven  by  "value-laden  judgments  and  value- 
laden  policy  decisions."45 

Corresponding  to  these  unconventional  re- 
flections on  the  weaknesses  of  the  legal  and  clinical 
professions  has  been  the  growing  force  of  the  patient 
empowerment  movement.  While  the  movement  is  nei- 
ther new  nor  without  early  literary  champions,46  the 
ability  of  psychiatric  survivors  to  maintain  a  mean- 
ingful voice  alongside  the  traditionally  revered  voices 
of  law  and  psychiatry  has  been  limited.  In  fact,  some 
survivors  have  identified  the  power  inherent  in  the 
medical  profession,  rather  than  some  internal  ill- 
ness, as  the  primary  source  of  their  disabilities.47 
Recently,  however,  proponents  of  patient  empower- 
ment, some  driven  by  their  own  negative  experiences 
as  psychiatric  patients,  have  demanded  that  advo- 
cacy no  longer  remain  a  debate  between  profession- 
als to  the  exclusion  of  the  patient.  These  critics 
express  hope  that  people  with  psychiatric  disabili- 
ties will  assume  a  principal  role  in  their  own  advo- 
cacy and  treatment. 

Some  of  these  commentators  seek  converts 
among  service  providers.  For  example,  Patricia 
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Deegan,  a  psychologist  and  former  patient,  has  called 
upon  human  service  professionals  to  treat  their 
clients  more  humanely,  and  expressed  the  hope  that 
the  community  of  people  with  disabilities  will  be  at 
the  vanguard  of  the  crusade  to  accomplish  this  goal.48 
Similarly,  psychiatrist  and  survivor  Daniel  Fisher 
has  recommended  that  the  provision  of  all  mental 
health  services  be  premised  on  the  principles  of 
consumer  control  and  consumer  choice.  This  out- 
come would  be  accomplished  by  such  means  as  staff- 
ing mental  health  centers,  from  top  to  bottom,  with 
people  in  psychiatric  recovery.49  Last,  psychiatrist 
Peter  Stastny  has  argued  that  the  use  of  involuntary 
psychiatric  interventions  is  incompatible  with  the 
requirement  of  the  Hippocratic  Oath  that  a  physi- 
cian "first  do  no  harm"  to  the  patient.50Stastny 
appeals  to  sympathetic  peers  to  become  the  "consci- 
entious objectors"  of  the  psychiatric  community  by 
withdrawing  from  clinical  situations  which  might 
lead  to  coercion  and  speaking  out  against  the  contin- 
ued use  of  involuntary  treatment  by  others.51 

Another  supporter  of  empowerment  has  di- 
rected his  comments  to  patients  and  to  their  lives 
beyond  psychiatric  treatment.  Jeffrey  Masson,  a 
psychoanalyst  by  training,  concluded  his  scathing 
critique  of  psychotherapy  with  the  suggestion  that 
patients  turn  to  political  struggle  as  an  alternative 
to  psychotherapy: 

Politicizing  oneself  by  joining  with 
other  survivors  in  political  actions  is  an 
excellent  antidote  to  the  powerlessness 
that  psychiatry  induces  in  its  subjects. 
Becoming  active  in  the  struggle  against 
psychiatry  (and  other  forms  of  injustice) 
even  in  one's  own  mind,  is  a  good  alterna- 
tive to  the  helplessness  that  psychiatry 
encourages  in  patients.52 

The  above  propositions  —  both  those  ques- 
tioning the  neutrality  of  law  and  psychiatry  and 
those  seeking  patient-centered  services  and  activ- 
ism —  are  significant  not  only  for  their  substance, 
but  also  for  their  sources.  Their  owners  are  attor- 
neys and  clinicians  who  no  longer  merely  critique 
the  other,  but  who  look  within  their  own  professions 
as  well.  Their  owners  are  also  psychiatric  survivors, 
integrated  into  the  traditionally  exclusive  law-sci- 
ence debate.  The  success  of  the  patient  empowerment 
movement  will  depend  upon  the  continued  unfolding 
of  such  voices. 
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SECTION  12  ADMISSIONS 
—  THE  PROBLEM  WITH 
REMEDIES 

Lynne  A.  Valenti 
Attorney,  Mental  Health  Legal  Advisors 
Committee 

Introduction 

Massachusetts  General  Law  Chapter  123,  sec- 
tion 12  ("section  12")  is  an  extraordinary  law.  It 
authorizes  any  physician,  "qualified  psychiatric 
nurse  mental  health  clinical  specialist,"  or  quali- 
fied psychologist  "who  . . .  has  reason  to  believe  that 
failure  to  hospitalize  [an  examined]  person  would 
create  a  likelihood  of  serious  harm  by  reason  of 
mental  illness"  to  restrain  that  person  and  apply  for 
her  hospitalization  for  a  ten-day  period.1  In  an 
emergency  situation,  if  these  professionals  are  not 
available,  a  police  officer  may  restrain  an  indi- 
vidual and  apply  for  her  ten-day  hospitalization.  If 
the  application  is  made  by  someone  other  than  a 
"designated  physician,"2  the  individual  must  be 
given  a  psychiatric  examination  by  a  designated 
physician  "immediately"  after  her  reception  at  the 
facility.3 

In  a  perfect  world  professionals  would  never 
mistakenly  "admit"  someone  against  her  will  to  a 
hospital,  but  in  the  imperfect  world  of  psychiatric 
medicine  such  errors  do  occur.4  Once  this  mistake  is 
made,  however,  an  individual  will  find  it  almost 
impossible  to  win  her  freedom  within  the  ten  days 
and  equally  unlikely  that  she  will  receive  compen- 
sation through  the  judicial  system.5 

Contesting  the  admission 

After  an  individual  has  been  admitted  to  a 
psychiatric  facility  for  "care  and  treatment,"  she 
has  virtually  no  legal  mechanisms  available  while  in 
residence  for  contesting  her  admission.  Section  12 
itself  is  silent  as  to  how,  at  the  time  of  hospitaliza- 
tion, one  challenges  such  an  admission.  Only  one 
subsection  in  the  mental  health  chapter  addresses 
how  an  individual  may  challenge  the  appropriate- 
ness of  her  hospitalization.6  This  subsection,  how- 
ever, cannot  provide  a  feasible  remedy  to  an  im- 
proper ten-day  hospitalization  since  in  practice  the 
hearing  will  never  be  held  within  ten  days. 

One  possible  solution  to  this  dilemma  is  a  writ 
of  habeas  corpus.  An  individual  may  file  a  writ 
asserting  that  she  is  being  illegally  deprived  of  her 
liberty  and  seeking  immediate  release. There  are 
two  significant  practical  problems  with  using  a  writ 
of  habeas  corpus  in  this  context,  however.  First,  few 
people  are  aware  that  such  a  process  for  winning 
release  exists.  Second,  most  individuals  cannot  file 
the  appropriate  court  documents  by  themselves; 
they  need  the  help  of  a  lawyer  or  an  advocate. 


Furthermore,  even  if  obtaining  an  expedited 
appeal  were  possible,  individuals  involuntarily  hos- 
pitalized pursuant  to  section  12  have  no  effective 
appeal  rights.  Section  9(a)  of  chapter  123  authorizes 
appeals  of  "[m]atters  of  law  arising  in  commitment 
hearings  ...."  However,  to  the  extent  that  hospital- 
izations pursuant  to  subsections  (a)  and  (b)  of  sec- 
tion 12  are  considered  "admissions,"  as  distin- 
guished from  "commitments,"  they  would  not  be 
subject  to  appeal  pursuant  to  section  9(a).8 

Commitments  ordered  by  the  district  court 
pursuant  to  section  12(e)  are  appealable  under  sec- 
tion 9(a),9  but  these  appeals  are  limited  to  matters  of 
law.10  Thus,  a  section  9(a)  appeal  does  not  permit  a 
challenge  to  the  factual  basis  of  the  commitment,  and 
is  of  virtually  no  practical  value  for  an  individual 
seeking  release  from  an  emergency  confinement. 

Restitution 

Even  the  laws  on  which  injured  parties  tradi- 
tionally rely  to  seek  restitution  are  ineffective 
against  improper  admissions  under  section  12.  Con- 
sequently, prevailing  in  a  civil  suit  is  nearly  impos- 
sible when  the  issue  involves  the  appropriateness  of 
a  section  12  hospitalization.  The  law  thus  fails  to 
protect  and  compensate  a  whole  class  of  victims. 

Under  common  law  if  an  individual  is  harmed 
by  the  negligence  of  a  medical  provider  she  may  sue 
under  a  malpractice  theory.  In  order  to  prevail,  the 
plaintiff  must  prove  that  the  defendant's  conduct 
did  not  conform  to  accepted  medical  practice.11  In 
the  area  of  psychiatric  mental  health  treatment, 
however,  this  deviation  is  almost  impossible  to  dem- 
onstrate. 

If  the  individual  is  hospitalized  in  a  state 
facility  and  the  defendants  are  state  employees, 
then  the  Massachusetts  Torts  Claims  Act  applies,12 
presenting  the  plaintiff's  first  hurdle.  Under  that 
law,  individual  employees  are  immune  from  per- 
sonal liability  for  injury  due  to  their  negligence. 
Indeed,  even  when  the  individuals  involved  in  the 
hospitalization  are  not  state  employees,  chapter  123 
still  cloaks  them  with  immunity  from  suit  so  long  as 
they  were  acting  in  good  faith.13 

The  hospital  may  be  a  viable  defendant,  but  in 
order  to  succeed  on  this  claim,  the  plaintiff  must 
prove  that  the  negligent  actors  were  employees  of  the 
hospital  or  acting  under  the  hospital's  supervision 
and  control.14  This  element  is  especially  difficult  to 
prove  as  hospital  doctors  are  typically  viewed  as 
independent  contractors.15  Moreover,  when  the  state 
is  the  defendant,  recovery  is  capped  at  $100,000 
irrespective  of  actual  damages.16 

Negligence  is  not  the  only  tort  that  may  apply 
to  an  improper  hospitalization.  An  individual  hos- 
pitalized against  her  will  may  be  able  to  bring  a 
claim  of  false  imprisonment,  an  intentional  tort.  To 
be  successful,  the  plaintiff  must  demonstrate  that 
there  was  an  intentional  and  unjustified  confine- 
ment and  that  the  confined  individual  was  conscious 
of  the  confinement  or  harmed  by  it.17  In  a  section  12 
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hospitalization,  however,  the  plaintiff  will  prob- 
ably have  difficulty  proving  the  element  of  unjusti- 
fied confinement  since  in  most  cases  the  defendant 
will  have  acted  pursuant  to  statute. 

Difficulties  of  proof  aside,  a  claim  of  false 
imprisonment  may  have  distinct  advantages  for  a 
plaintiff.  If  the  defendant  is  a  state  employee,  she 
will  not  be  shielded  by  the  Torts  Claim  Act  since  it 
does  not  cover  intentional  torts.18  Depending  on  the 
defendant's  financial  situation,  this  factor  may  be 
significant. 

A  plaintiff  may  also  be  able  to  challenge  her 
hospitalization  under  the  federal  civil  rights  laws, 
specifically,  "section  1983". 19 Asection  1983  claim 
has  two  elements:  "'(1)  whether  the  conduct  com- 
plained of  was  committed  by  a  person  acting  under 
color  of  state  law;  and  (2)  whether  this  conduct 
deprived  a  person  of  rights,  privileges,  or  immuni- 
ties secured  by  the  Constitution  or  laws  of  the 
United  States.'"20  As  appellate  decisions  have  dem- 
onstrated, however,  proving  these  points  is  not  an 
easy  matter. 

In  Rockwell  v.  Cape  Cod  Hospital,21  the  First 
Circuit  read  section  12  literally  to  avoid  finding 
state  action,  distinguishing  between  section  12  "ad- 
missions" and  "commitments"  under  the  mental 
health  chapter.  The  court  held  that  private  physi- 
cians and  a  private  hospital  who  "admit"  an  indi- 
vidual with  mental  illness  are  not  acting  under  color 
of  state  law  and,  therefore,  do  not  expose  themselves 
to  suit  under  section  19  8  3. 22  The  court  reached  back 
to  the  Colonial  era  to  justify  its  distinction  between 
admission  and  commitment. 

Even  if  a  plaintiff  can  satisfy  the  first  prong  of 
section  1983,  she  must  still  show  that  the  behavior 
complained  of  violated  federal  law,  which  is  par- 
ticularly difficult  in  a  section  12  hospitalization 
case.  Although  courts  have  long  recognized  that 
freedom  from  bodily  restraint  is  at  the  core  of  the 
liberty  interest  protected  by  the  Due  Process  Clause, 
in  Massachusetts  a  plaintiff  may  not  bring  a  section 
1983  challenge  to  a  section  1 2  hospitalization  claim- 
ing a  due  process  violation.  The  SJC  has  held  that, 
since  chapter  123  "provides  an  adequate 
postdeprivation  remedy  for  the  alleged  violation  of 
due  process  rights,"  the  deprivation  of  liberty  which 
occurs  in  accordance  with  the  section  1 2  procedures 
does  "not  occur  'without  due  process'  as  that  term 
has  been  interpreted  ,..."23  The  Court  stated  that  the 
remedies  may  be  adequate  even  though  the  plaintiff 
may  not  be  entitled  to  damages.  Ironically,  the 
"adequate  remedies]"  to  which  the  SJC  cites  are  the 
section  9(a)  appeal  of  chapter  123,  writs  of  habeas 
corpus  and  Mass.  Rule  of  Civ.  P.  60(b).24 

Finally,  a  plaintiff  may  be  able  to  challenge  the 
appropriateness  of  her  hospitalization  by  relying  on 
the  Massachusetts  Civil  Rights  Act.25  This  state  civil 
rights  law  authorizes  the  attorney  general  to  bring  a 
civil  suit 

[w]henever  any  person  or  persons, 
whether  or  not  acting  under  color  of  law, 


interfere  by  threats,  intimidation  or  co- 
ercion, or  attempt  to  interfere  by  threats, 
intimidation  or  coercion  with  the  exer- 
cise or  enjoyment  by  any  other  person  or 
persons  of  rights  secured  by  the  constitu- 
tion or  laws  of  the  United  States,  or  of 
rights  secured  by  the  constitution  or  laws 
of  the  commonwealth.26 

The  remedy  may  include  injunctive  relief,  eq- 
uitable relief,  and/or  compensatory  money  dam- 
ages.27 The  state  provision  differs  from  the  federal 
civil  rights  law  in  one  critical  respect:  the  latter 
requires  state  action  whereas  its  state  counterpart 
does  not.2S  Although  a  plaintiff  thus  may  use  the 
Massachusetts  Civil  Rights  Act  to  sue  private  actors, 
she  still  must  prove  that  the  defendant  acted  ille- 
gally —  an  arduous  task  in  the  section  12  context. 

Conclusion 

Thus;  for  all  practical  purposes,  once  an  indi- 
vidual is  hospitalized  pursuant  to  section  12  she 
cannot  obtain  her  freedom  prior  to  expiration  of  the 
statutory  ten-day  period.  Moreover,  the  law  offers 
no  mechanism  to  adequately  compensate  the  hospi- 
talized individual  after  release  for  her  injuries.  It  is 
ironic  that  police  may  not  hold  an  individual  ac- 
cused of  a  crime  without  a  hearing,  but  individuals 
not  charged  with  criminal  acts  are  locked  in  mental 
institutions  and  hospital  wards  without  an  objective 
review  and  often  on  the  basis  of  evidence  which 
would  be  inadmissible  in  court.  Most  states,  recog- 
nizing the  threat  of  abuse  occasioned  by  emergency 
mental  health  hospitalizations,  have  written  a  72- 
hour  probable  cause  hearing  into  their  mental  health 
statutes.29 

Given  this  reality,  the  Massachusetts  legisla- 
ture should  build  into  the  mental  health  statute  a 
hearing  which  provides  an  opportunity  for  the  indi- 
vidual deprived  of  liberty  pursuant  to  section  12  to 
appear  expeditiously  before  an  impartial  magis- 
trate. At  the  hearing  the  hospital  should  be  required 
to  produce  evidence  that  the  failure  to  hospitalize 
the  individual  would  result  in  a  likelihood  of  seri- 
ous harm  by  reason  of  mental  illness.  The  magistrate 
would  then  determine  whether  this  standard  has 
been  met. 

The  enactment  of  such  a  procedure,  however, 
should  not  be  seen  as  the  complete  solution.  Too 
often  proceedings  involving  mental  health  issues 
become  pro  forma:  the  "professionals"  are  invari- 
ably seen  as  knowing  what  is  best  and  the  person 
labeled  mentally  ill  is  perceived  as  being  too  sick  to 
recognize  what  is  best  for  her.  If  magistrates  do  not 
hold  the  hospitals  to  their  burden  of  proof,  the 
probable  cause  hearing  will  degenerate  into  another 
hollow  procedure,  a  remedy  on  paper  only. 

ENDNOTES 

1  Mass.  Gen.  L.  ch.  123,  §12(a). 

2  A  designated  physician  is  a  physician  specifically 
designated  with  the  authority  to  admit  to  a  facility  in 
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Managed  Care  Update 

Susan  Fendell 
Attorney,  Mental  Health  Legal  Advisors 
Committee 

As  Mental  Health  Management  of  America 
(MHMA)1  enters  its  third  year  of  managing  mental 
health  care  for  Medicaid  recipients,  certain  trends 
in  the  directions  of  its  management  of  services  have 
become  clearer.  For  example,  MHMA  appears  to  be 
placing  greater  reliance  on  medication  of  mental 
health  consumers  and  on  crisis  intervention.  On  the 
other  hand,  the  use  of  psychiatric  day  programs 
seems  to  be  on  the  decline.  This  article  highlights 
the  trends  in  MHMA's  service  expenditures  based  on 
claims  data  from  July  1992  through  March  1994,  as 
well  as  changes  in  the  contract  under  which  MHMA 
is  operating. 

Inpatient  Services 

After  an  initial  decline  in  the  length  of 
hospital  stays  for  children  and  adolescents,  the 
average  length  of  stay  seems  to  have  leveled  off, 
judging  from  expenditures  per  recipient  as  of  March 
1994  and  other  data.2  However,  the  average  length  of 
stay  for  adults  appears  to  continue  to  decline,  al- 
though much  less  dramatically  than  in  early  1993. 3 
The  number  of  children  and  adults  who  use  inpatient 
hospital  services  is  at  about  the  same  level  as  when 
MHMA  took  over  management  in  July  1992.  MHMA 
began  to  purchase  acute  residential  services  for 
children  in  October  1992.  Between  that  month  and 
March  1993,  the  number  of  children  using  these 
services  increased  significantly. 

The  number  of  persons  using  crisis  inter- 
vention services  grew  dramatically  between  their 
introduction  in  July  1992  and  March  1993;4  expen- 
ditures per  recipient  jumped  to  an  initial  high  in 
June  1993.  Both  the  number  of  users  and  the  amount 
of  expenditures  have  since  been  erratic  though  re- 
maining in  the  higher  ranges.5  Additional  crisis 
services  were  added  in  January  1994,  increasing 
total  expenditures  on  crisis  care. 

Partial  hospitalization  for  adults,  which  was 
introduced  in  September  1993,  has  of  course  grown 
since  its  inception.  It  is  unclear  whether  partial 
hospitalization  will  continue  to  grow  at  the  same  rate 
as  during  its  start-up  period.  Already  the  number  of 
recipients  using  the  service  and  the  expenditures 
per  recipient  are  leveling  off  somewhat.  Expendi- 
tures for  partial  hospitalization  for  children  and 
adolescents,  which  was  introduced  at  the  same  time, 
also  have  grown  though  the  number  of  recipients 
using  this  service  has  dropped. 

Outpatient  Services 

The  Spring  1994  Advisor  noted  that,  al- 
though inpatient  service  expenditures  were  being 
de-emphasized,  outpatient  expenditures  declined. 
Since  that  time,  outpatient  expenditures  appear  to 


have  stabilized.  Nevertheless,  particular  services 
are  favored  while  others  appear  to  be  discouraged. 

Those  clinics  associated  with  hospitals  saw 
about  the  same  number  of  persons  as  in  July  1992, 
but  for  far  less  time.6  Expenditures  per  recipient 
dropped  by  almost  half.  Use  of  community  health 
centers  varied  wildly,  from  a  low  of  589  recipients 
in  August  1993  to  a  high  of  794  recipients  in  March 
1994.  Expenditures  per  recipient  of  community 
health  center  services  also  fluctuated  considerably, 
averaging  $  1 1 3  per  recipient.7  Mental  health  clinics 
fared  somewhat  better,  with  at  least  a  25%  increase 
in  recipients  using  services  since  July  1992.  Ex- 
penditures per  recipient  remained  about  the  same 
through  February  1994. 

Psychiatric  day  programs  took  a  big  hit 
since  September  1993.  The  number  of  recipients 
using  such  services  dropped  about  15%  between 
July  1992  and  March  1994,  and  expenditures  per 
recipient  dropped  over  10%.8 

One  service  that  increased  dramatically  is 
mental  health  clinic  medication.  An  early  fear  of 
some  therapists  and  advocates  for  consumers  was  the 
tendency  of  managed  care  companies  to  rely  on  the 
quick  fix  of  medication  rather  than  to  pursue  the 
longer  term  solution  of  therapy.9  Available  data 
confirms  this  fear.  Both  the  number  of  recipients 
using  medication  services  and  the  expenditures  per 
recipient  have  increased  significantly  -  by  54%  and 
27%  respectively. 

More  recipients  are  seeing  psychiatrists, 
approximately  14%  more  in  March  1994  than  in  July 
1992.  Psychiatrists  can  either  dispense  medication, 
provide  talk  therapy,  or  both.  Given  the  significant 

Crisis  Care 
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decrease  in  expenditures  per  recipient  (about  40%), 
it  seems  likely  that  talk  therapy  is  on  the  decline 
and  that  most  persons  are  seeing  psychiatrists  for 
the  purpose  of  getting  medication. 

More  recipients  and  their  families  are  uti- 
lizing family  stabilization  services,  which  were 
introduced  in  July  1993.  While  the  expenditure  per 
recipient  dropped  precipitously  after  its  initial 
high  in  the  first  month,  the  number  of  users  now 
seems  to  be  increasing  quickly,  based  on  the  limited 
data  available. 
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In  conclusion  —  which,  without  more  infor- 
mation, must  be  tentative  —  inpatient  services  have 
been  scaled  back,  with  continuing  tightening  on  the 
adult  side  forcing  reliance  on  crisis  intervention 
services.  Outpatient  services  other  than  diversion- 
ary services  have  not  increased  to  compensate  for 
limited  inpatient  services.  In  fact,  outpatient  ser- 
vices have  not  changed  much  over  time10  -  with  the 
exception  of  psychiatric  day  programs,  which  are 
clearly  being  diminished,  family  stabilization,  the 
users  of  which  are  increasing,  and  mental  health 
clinic  medication,  which  is  flying  high. 


Medication 


July  92  Jan  93  July  93  Jan  94 


Source:  MHMA  7/24/94  Report 
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Contract  Changes 

The  Fiscal  Year  (FY)  1994  contract  between 
the  Commonwealth  and  MHMA  is  notable  for  its 
increase  in  payments  for  administration  and  change 
in  the  financial  incentives  for  MHMA. 

Administration  Payments 

Payments  to  MHMA  are  made  on  a  capitated 
basis.11  The  1994  monthly  rate,  which  is  split  into 
administrative  and  service  components,  is  $94.76 
for  disabled  recipients  and  $23.71  for  other  recipi- 
ents.12 This  compares  with  the  1 993  rates  of  $92.80 
for  disabled  recipients  and  $25.13  for  others.  The 
direct  service  portion  of  the  rate  is  subject  to  adjust- 
ment based  upon  actual  1993  costs,  which  are  then 
multiplied  by  1 .04  in  order  to  compensate  for  infla- 
tion and  encourage  "reinvestment." 

The  administrative  portion  of  the  1994  rate 
is  $6.62  for  disabled  recipients  and  $1.66  for  other 
recipients.13  In  one  year,  Commonwealth  payments 
to  MHMA  for  administration  of  the  program  in- 
creased by  28%  for  disabled  recipients  and  just 
under  2%  for  other  recipients.  Given  the  increase  in 
enrolled  recipients,  administrative  payments  to 
MHMA  rose  almost  17%  between  March  1993  and 
March  1994. 14  Previous  Advisor  articles15  ques- 
tioned the  wisdom  of  paying  a  private  corporation  to 
manage  mental  health  services  when  it  could  be  done 
by  the  state  without  an  allowance  for  profit.16  As  the 
cost  of  administration  continues  to  rise,  the  sagacity 
of  the  Commonwealth  in  not  developing  its  own 
administrative  skills  is  even  more  doubtful. 
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Appeals  of  District  Court 
"Mental  Health"  Orders 

Stan  Goldman 
Director  of  Mental  Health  Litigation 
Committee  for  Public  Counsel  Service 

Matters  of  law  arising  in  commitment 
h  earings,  an  tipsych  o  tic  m  edica  tion  h  ear- 
ings  or  incompetency  for  trial  proceed- 
ings in  a  district  court  may  be  reviewed 
by  the  appellate  division  of  the  district 
courts.... 

As  virtually  all  who  have  sought  relief  from 
apparent  errors  of  law  in  district  court  mental 
health  proceedings  know  too  well,  appeals  under 
Mass.  Gen.  L.  ch.  1 23,  §  9(a)  (quoted  above)  have  been, 
for  the  most  part,  exercises  in  futility.  The  proce- 
dural maze  previously  established  by  Dist./ 
Mun.Cts.R.Civ.P.64  made  timely  review  by  the  Ap- 
pellate Division  of  the  District  Court  Department  all 
but  impossible.  As  a  result,  most  challenges  to 
commitment  and  treatment  orders  in  recent  years 
have  been  raised  in  the  Superior  Court  Department 
pursuant  to  Mass  Gen.  L.  ch.  123,  §  9(b).  While 
a"9(b)"  petition  will  secure  for  one's  client  a  denovo 
hearing  as  to  commitability  and/or  treatment,  it  will 
not  provide  a  forum  in  which  to  challenge  district 
court  errors  of  law. 

There  is  now  reason  to  hope  that  timely 
appellate  review  will  be  possible.  On  July  1,  1994 
the  new  "District/Municipal  Courts  Rules  for  Ap- 
pellate Division  Appeal"  (to  be  cited  as  "Dist./ 
Mun.Cts.R.A.D.A.")  became  effective  and,  at  least  on 
paper,  appear  to  hold  promise.  A  brief  outline  of  the 
procedure  established  under  these  new  Rules  fol- 
lows. It  is  only  an  overview,  however,  and  does  not 
substitute  for  a  close  reading  of  the  Rules  them- 
selves and  the  accompanying  Commentary.1 

Preservation  of  Issues  for  Appeal 

The  new  Rules  do  not  affect  or  alter  the  steps 
which  trial  counsel  must  take  in  order  to  properly 
preserve  issues  for  appeal.  Thus,  for  example,  timely 
objections  and  offers  of  proof  still  must  be  made. 

As  before,  requests  for  rulings  of  law  must 
be  made  in  writing  prior  to  the  commencement  of 
closing  arguments  unless  leave  is  granted  to  file  at 
a  later  point.  Dist./Mun.Cts.R.Civ.P.64A(a).  Since 
closing  arguments  typically  begin  immediately  af- 
ter the  close  of  testimony,  counsel  should  anticipate 
those  issues  for  which  rulings  are  likely  to  be  sought 
and  prepare  written  requests  accordingly.  Of  par- 
ticular significance  in  a  commitment  proceeding 
will  be  a  request  for  a  ruling  that  the  hospital's 
evidence  is  insufficient  as  a  matter  of  law  to  permit 
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an  order  of  commitment.2  See  Dist./ 
Mun.Cts.R.Civ.P.64A(b)  for  appropriate  language. 

An  appeal  from  an  interlocutory  order  or 
ruling  need  not  be  taken  immediately.  It  may  be 
raised  on  appeal  from  final  judgment.  See  Rule  3(a). 
However,  counsel's  objection  must  be  made  at  the 
time  of  the  order  or  ruling. 

Initiating  the  Appeal 

Appellant  must  file  a  Notice  of  Appeal  ( NOA) 
and  the  appropriate  filing  fee  (or  motion  to  waive  the 
fee)  with  the  clerk  of  the  trial  court  within  10  days 
after  entry  of  judgment.3  Rules  3  &  4.4  A  copy  of  the 
NOA  must  be  served  upon  appellee  and  proof  of 
service  filed  with  the  trial  court.  Rule  13(b)  &  (d). 
The  required  contents  of  the  NOA  are  described  at 
Rule  3(c).  Unless  the  appeal  is  to  be  on  the  pleadings 
alone,  counsel  should  typically  include  a  request 
for  a  cassette  copy  of  the  hearing-tape  in  the  NOA.5 

The  Appellate  Division  may  not  stay  execu- 
tion of  the  trial  court's  order  pending  resolution  of 
the  appeal.  Rule  6.  Therefore,  appellant  should  seek 
such  a  stay  from  the  trial  court. 

The  Road  to  the  Appellate  Division 

Three  methods  of  appeal  are  established  by 
the  new  Rules:  an  "Expedited  Appeal"  under  Rule 
8A,  an  appeal  on  an  "Agreed  Statement  of  the  Case" 
pursuant  to  Rule  8B,  and  an  "Appeal  on  the  Record  of 
Proceedings"  under  Rule  8C.  As  we  will  see,  the  Rule 
8C  Appeal  on  the  Record  serves  as  the  "default" 
method  in  those  cases  in  which  appeals  under  the  far 
more  expeditious  and  less  cumbersome  Rule  8A  or 
Rule  8B  are  not  perfected. 

I.  Expedited  Appeal  [Rule  8A] 

Within  20  days  after  filing  the  NOA,  appel- 
lant may  file  in  the  trial  court  (and  by  the  same  date 
serve  copies  upon  appellee  and  the  trial  judge)  an 
"Expedited  Appeal"  incorporating  the  information 
and  documents  delineated  at  Rule  8A(a)(  1  )-(8).6  The 
Expedited  Appeal  will  be  terminated  if,  within  10 
days  of  its  filing,  appellee  objects  in  writing  to  its 
contents7  or  the  trial  judge  determines  that  it  does 
not  comply  with  Rule  8A's  requirements.  Rule  8  A(b) . 
If  terminated,  appellant  may  proceed  under  Rule  8B 
or  8C. 

If  not  terminated,  appellant  must  file  six 
copies  of  the  Expedited  Appeal  and  six  copies  of  his/ 
her  brief  with  the  trial  court  (and  serve  appellee 
with  a  copy  of  the  brief)  within  25  days  after  the 
filing  of  the  appeal.  Rule  8A(c). "Appellee  must  file 
and  serve  his/her  brief  within  15  days  of  service  of 
appellant's  brief.  Rule  8A(c).Appellant  may  serve 
one  copy  and  file  six  copies  of  a  reply  brief  withinlO 
days  of  service  of  appellee's  brief.  Rule  8A(c). 

Upon  the  expiration  of  60  days  from  the 
filing  of  the  Expedited  Appeal,  the  trial  court  clerk 
must  forward  the  appropriate  documents  to  the  Ap- 
pellate Division.  Rule  8A(c). 


II.  Agreed  Statement  of  the  Case  [Rule  8B] 

Within  30  days  after  the  filing  of  a  NOA  or 
the  termination  of  an  Expedited  Appeal  under  Rule 
8A,  the  parties  may  file  an  agreed  statement  of  the 
case  with  the  trial  court.  Rule  8B(b).9The  statement 
will  be  deemed  "approved"  unless,  within  1 5  days  of 
its  filing,  the  trial  judge  disapproves  or  conditions 
approval  upon  the  addition  or  deletion  of  certain 
information.  If  disapproved,  or  if  the  parties,  with  or 
without  a  hearing  in  the  judge's  discretion,  cannot 
agree  upon  a  revised  statement,  the  Rule  8B  proceed- 
ing will  be  terminated  and  appellant  may  proceed 
under  Rule  8C.  Rule  8B(c). 

If  ultimately  approved,  the  agreed  statement 
will  serve  as  the  record  on  appeal.  Rule  8B(a).  Within 
25  days  after  receipt  of  the  trial  court's  notice  of 
approval,  appellant  must  file  six  copies  of  the  agreed 
statement  and  six  copies  of  his/her  brief  with  the 
trial  court  (and  serve  appellee  with  a  copy  of  the 
brief).  Rule  8B(d).10  Appellee  must  file  and  serve 
his/her  brief  within  1 5  days  of  service  of  appellant's 
brief.  Rule  8B(d).  Appellant  may  serve  one  copy  and 
file  six  copies  of  a  reply  brief  within  10  days  of 
service  of  appellee's  brief.  Rule  8B(d). 

Upon  the  expiration  of  60  days  from  the  trial 
judge's  approval  of  the  agreed  statement,  the  trial 
court  clerk  must  forward  the  appropriate  documents 
to  the  Appellate  Division.  Rule  8B(d). 

III.  Appeal  on  the  Record  of 
Proceedings  [Rule  8C] 

Within  30  days  after  the  filing  of  a  NOA  or 
termination  of  a  Rule  8A  or  8B  procedure,  appellant 
must  file  with  the  trial  court  and  serve  upon  appel- 
lee an  "Appeal  on  the  Record  of  Proceedings"  con- 
sisting of  a  statement  that  he/she  intends  to  proceed 
under  Rule  8C  and,  unless  previously  requested  in 
the  NOA,  a  request  for  a  cassette  copy  of  the  hearing- 
tape.11  Receipt  of  the  cassette  copy  triggers  a  series 
of  steps  to  be  taken  by  appellant  and  appellee. 
Counsel  should  carefully  read  and  adhere  to  the 
procedures  established  in  Rule  8C(c)  and  (f),  or 
those  described  in  Rule  8C(d)-(f)  for  stenographic 
transcripts  and  statements  of  the  evidence. 

Within  30  days  after  notice  from  the  trial 
court  clerk  of  receipt  of  the  transcript,  appellant 
must  file  six  copies  of  the  Appeal  on  the  Record  of 
Proceedings  with  the  trial  court.  Upon  receipt,  the 
trial  court  clerk  must  forward  the  appropriate  docu- 
ments to  the  Appellate  Division.  Rule  8C(g). 

Proceedings  in  the  Appellate  Division 

Upon  receipt  of  all  required  documents  from 
the  trial  court,  the  Appellate  Division  will  notify 
the  parties  of  the  receipt  of  the  appeal.  Rule  10.  If 
proceeding  under  Rule  8C,  appellant  must  file  six 
copies  of  his/her  brief12and  an  Appendix15  with  the 
Appellate  Division,  and  serve  one  upon  appellee, 
within  30  days  after  notice  of  the  appeal's  receipt  by 
the  Appellate  Division.  Appellee  must  file  and  serve 

continued  on  page  16 
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Playing  the  Numbers: 
1915(b)  vs.  1115 

Susan  Fendell 
Attorney,  Mental  Health  Legal  Advisors 
Committee 

Over  the  past  several  years,  the  number  of  states 
seeking  to  effect  "welfare  reform"  has  increased 
rapidly.  Among  the  proposed  revisions  is  the  imple- 
mentation of  managed  care  for  Medicaid  recipients. 
This  year,  Governor  Weld  sought  sweeping  changes  to 
the  welfare  program  as  well  as  an  expansion  of  Med- 
icaid managed  care.  Because  the  Medicaid  statute 
guarantees  recipients  the  right  to  choose  their  pro- 
viders, states  must  ask  the  federal  government  to 
waive  this  requirement  in  order  to  impose  managed 
care. 

In  most  cases,  managed  care  is  a  mechanism 
for  delivering  health  care  through  provider  networks 
that  use  "capitation,"  which  triggers  financial  incen- 
tives not  to  provide  services.  This  process  is  presided 
over  by  "gatekeepers,"  such  as  primary  care  physi- 
cians, who  often  have  a  conflict  of  interest  with  the 
patient,  but  who  have  the  power  to  decide  whether  the 
patient  can  obtain  access  to  follow-up,  diagnostic, 
and  specialty  services. 

Congress  enacted  a  specific  provision  under 
which  states  may  seek  to  waive  the  freedom  of  choice 
provision.  Unfortunately,  some  states  have  sought 
and  apparently  received  waivers  for  state  plans  under 
a  different  provision  that  does  not  protect  recipients' 
access  to  services.  This  article  outlines  the  two  main 
provisions  under  which  waivers  are  sought  and  ex- 
plains why  the  standards  of  one  provision  should  be 
used  in  evaluating  requests  to  implement  managed 
care. 

Section  1915(b)  trumps  section  1115 

In  order  to  obtain  a  waiver  of  federal  Medicaid 
requirements  for  implementing  managed  care,  a  state 
must  submit  its  plan  to  the  Secretary  of  Health  & 
Human  Services  and  request  a  waiver  under  section 
1915(b)  of  the  Social  Security  Act.1  If  the  plan  meets 
the  requirements  of  this  section,  the  Secretary  may 
waive  Medicaid's  freedom  of  choice  provisions. 

In  recent  years,  however,  states  have  attempted 
to  waive  freedom  of  choice  provisions  under  the 
auspices  of  another  section  of  the  Social  Security  Act, 
section  1 1 1 5. 2  This  short  cut  is  inappropriate,  though. 
A  review  of  legislative  history  and  statutory  language 
shows  that  managed  care  waivers  should  not  be  granted 
without  evaluation  under  the  standards  of  section 
1915(b). 

Section  1915(b) 

Section  1915(b)  provides  that  the  Secretary 
may  waive  specific  provisions  of  the  Medicaid  statute 
in  order  to  permit  a  state  to  implement  case  manage- 


ment and  to  restrict  provider  systems,  i.e.,  to  imple- 
ment managed  care.3  A  primary  prerequisite  to  grant- 
ing a  waiver  is  to  ensure  that  managed  care  will  "not 
substantially  impair  access  to  services  of  adequate 
quality  where  medically  necessary."4 

Section  1115 

Section  1115  permits  the  waiver  of  certain 
provisions  of  the  Medicaid  statute  for  the  implemen- 
tation of  experimental,  pilot,  or  demonstration 
projects.5  The  scope  of  projects  permitted  under  this 
section  is  limited;  it  is  not  intended  for  use  with 
respect  to  statewide  programs.6 

Congress  speaks 

When  Congress  enacted  section  1915(b)  in 
1981,  it  did  so  many  years  after  the  enactment  of 
section  1115  and  after  managed  care  had  made  its 
appearance-  in  Medicaid  programs  around  the  coun- 
try. Section  1915(b)  was  passed  in  response  to  rising 
Medicaid  costs  and  the  growing  perception  that  man- 
aged care  could  control  costs.  Its  purpose  was  twofold: 
to  facilitate  the  implementation  of  managed  care 
within  the  Medicaid  program  by  obviating  the  need 
for  extensive  documentation  of  "test  results"  (as 
required  under  section  1115)  and  by  permitting 
statewide  application,  which  was  not  permitted  under 
section  11 15. 7 

Unlike  the  latter,  section  1915(b)  does  not 
require  plans  to  be  experimental  or  unique,  and  thus 
does  not  preclude  statewide  application  either  by 
language  or  by  inference.  Most  state  proposals  calling 
for  the  implementation  of  managed  care  are  statewide, 
and  Congress  was  aware  that  statewide  application 
would  affect  a  vast  number  of  individuals.  Therefore, 
Congress  included  as  a  prerequisite  to  granting  a 
waiver  under  section  1915(b)  assurances  that  access 
to  necessary  medical  care  will  not  be  abridged.8 
Congress  also  included  a  requirement  in  section 
1915(b)  that  programs  be  reviewed  after  two  years.9 

At  the  time  of  the  enactment  of  section  1915(b), 
the  House  Budget  Committee  stated  that  it  was  "greatly 
concerned  that  such  waivers  are  not  to  be  used  to 
substantially  impair  access  to  care  for  all  recipi- 
ents."10 Moreover,  Congress  specifically  addressed 
statewide  application  of  systems  that  restrict  pro- 
vider choice: 

While  it  is  recognized  that  some  States  are 
interested  in  extending  this  approach  to 
the  entire  Medicaid  population,  the  Com- 
mittee notes  that  this  will  only  be  feasible 
if  an  exceptionally  high  degree  of  provider 
participation  is  secured.11 

To  the  extent  that  such  provider  participation 
could  not  be  secured,  the  Committee  intended  that 
recipient  participation  be  voluntary.12 

Statutory  Construction  Lays  Foundation 
for  Section  1915  Precedence 

Section  1115  does  not  contain  the  same  guar- 
antees of  access  to  service  as  section  1915(b)  because 


Fall  1994 


ADVISOR 


L3 


Congress  intended  the  former  section  only  to  be 
applicable  to  limited  experimental  programs.  Given 
its  long  legacy  within  the  Medicaid  program,13  man- 
aged care  can  not  be  seen  as  experimental  or  within 
the  experimental  requirements  of  section  1115.  Fur- 
thermore, section  1915(b)  establishes  specific  pro- 
tections for  those  for  whom  Medicaid  was  designed; 
these  protections  are  lacking  in  section  1115. 

Sections  1915(b)  and  1115  are  thus  in  con- 
flict. It  is  a  traditional  rule  of  statutory  construction 
that  the  latter  enacted  statute  controls  the  prior 
enacted  statute14  and  the  specific  statute  takes  prece- 
dence over  a  more  general  one.15 

Section  1915(b)  specifically  addresses  waiv- 
ers for  state  plan  provisions  implementing  managed 
care.  Section  1115  is  a  general  waiver  provision,16 
applicable  to  many  Social  Security  Act  benefit  pro- 
grams, e.g.,  Aid  to  Families  with  Dependent  Children. 
"Federal  statutes  which  are  drawn  with  precision  and 
specificity  ...  preempt  statutes  of  a  more  general 
nature  in  situations  where  the  specific  statutes  are 
applicable."17  Accordingly,  waivers  with  elements 
falling  under  the  rubric  of  section  1915(b)  should  be 
evaluated  under  the  more  specific  provisions  of  that 
section.18 

No  Can  Do 

Section  1115  permits  the  Secretary  to  grant 
waivers  only  "to  the  extent  and  for  the  period  he  finds 
necessary  to  enable  such  State  or  States  to  carry  out 
such  project...."19  Accordingly,  the  Secretary  violates 
the  requirement  that  section  1115  waivers  be  granted 
only  as  "necessary"  if  she  grants  waivers  that  can  and 
should  be  evaluated  using  the  standards  of  section 
1915(b).  A  waiver  under  section  1115  would  only  be 
"necessary"  if  there  were  no  other  provision  of  law 
under  which  the  project  could  be  implemented.  But 
there  is  another:  section  1915(b). 

Many  requests  for  waiver  pending  or  ap- 
proved under  section  1115  require  enrollment  with  a 
managed  care  provider,20  and  this  aspect  of  these 
waiver  requests  should  be  evaluated  using  the  stan- 
dards of  section  1915(b).  As  section  1915(b)  does  not 
require  statewide  application  of  managed  care  sys- 
tems, but  only  permits  them,  those  plans  which  do  not 
call  for  universal  application  of  managed  care  con- 
cepts would  still  be  eligible  for  waiver  and  evaluation 
under  section  1915(b).  Moreover,  section  1915(b) 
does  not  prohibit  waiver  of  state  plans  that  pursue 
experimental  managed  care  projects,  and  so  would  be 
applicable  to  such  projects  if  one  were  to  be  proposed. 

Another  reason  that  the  Secretary  can  not 
grant  managed  care  waivers  under  section  1 1 1 5  is  its 
requirement  that  plans  must  "assist  in  promoting  the 
objectives"  of  Medicaid.  Since  Congress  has  addressed 
the  subject  of  managed  care  systems  directly  and 
extensively,  section  1115  proposals  that  could  not 
comply  with  section  1915(b)  cannot  meet  this  re- 
quirement. The  objectives  of  Medicaid  include  com- 
prehensive care,21  and  section  1915(b)  seeks  to  pro- 
tect that  objective  by  prohibiting  the  grant  of  waivers 
for  managed  care  systems  that  reduce  access  to  care. 


Thus,  by  considering  and  granting  waiver  applica- 
tions for  managed  care  programs  under  section  1115 
without  evaluation  under  the  terms  of  section  1915(b), 
the  Secretary  is  exceeding  her  authority  by  granting 
waivers  under  section  1115  that  are  not  necessary  to 
program  implementation. 

Bottom  Line 

In  summary,  the  legislative  history  and  lan- 
guage of  section  1915(b)  demonstrate  that  Congress 
intended  all  waiver  requests  for  implementing  man- 
aged care  to  be  evaluated  under  the  terms  of  that 
provision.  Unlike  section  1115,  section  1915(b)  spe- 
cifically protects  recipient  access  to  medically  nec- 
essary care,  and,  thus,  only  evaluation  under  that 
section  will  effectuate  the  intent  of  Congress. 
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43  Both  patients  who  are  considered  competent  with 
respect  to  treatment  decisions  and  those  who  have  been 
adjudged  incompetent  should  be  afforded  this  focal  posi- 
tion. 

44  Perlin,  supra  note  34. 

45  Robert  L.  Goldstein,  Clinical  Judgment  and  Value 
Judgment:  Moral  Foundations  in  Psychiatric  and  Legal 
Determinations  of  the  Status  of  Homosexuality,  supra  note 
33,  at  293,  302.  See  also  Robert  D.  Miller,  M.D.,  Ph.D., 
Hidden  agendas  at  the  law-psychiatry  interface,  18  Journal 
of  Psychiatry  and  Law  35  (spring,  summer  1990)(both  attor- 
neys and  clinicians  operate  in  the  mental  health  system 
with  hidden  agendas). 

46  See,  e.g.,  Judi  Chamberlin,  On  Our  Own:  Patient  Con- 
trolled Alternatives  to  the  Mental  Health  System  (1978). 


47  See,  e.g.,  id.  atxiii  ("Power,  not  illness  or  treatment, 
is  what  [the  present  mental  health  system]  is  all  about."); 
Patricia  E.  Deegan,  Spirit  Breaking:  When  the  Helping  Pro- 
fessions Hurt,  18  The  Humanist  Psychologist  301,  309  (fall 
1990)  (the  disability  is  less  within  the  person  than  due  to 
stigma  which  is  widespread  in  the  helping  professions  and 
often  disguised  as  benevolent  paternalism  or  false  charity). 

48  Deegan,  supra  note  47,  at  309. 

49  Daniel  Fisher,  Opening  address  at  the  National 
Conference  on  Involuntary  Interventions  10,  12  (May  5, 
1994)  (transcript  available  from  the  National  Empower- 
ment Center,  Lawrence,  MA). 

so  peter  stastny,  Involuntary  Interventions  by  Psy- 
chiatrists: A  Breach  of  the  Hippocratic  Oath?,  International 
Journal  of  Psychiatry  and  the  Law  (under  review)  (manuscript 
at  5,  on  file  with  author). 

51  Id.  at  14-15. 

52  Jeffrey  Moussaieff  Masson,  Against  Therapy  319  (1994). 

Section  12  Admissions  — 
The  Problem  with  Remedies 

continued  from  page  8 
accordance  with  Department  of  Mental  Health  (DMH)  regu- 
lations. 

3  Mass.  Gen.  L.  ch.  123,  §12(b).  DMH  regulations 
define  "immediately"  as  within  two  hours.  104  C.M.R. 
3.05(3). 

4  There  is  a  high  risk  of  error  because  section  12(a) 
"does  not  require  as  a  matter  of  law  that  the  physician 
conduct  a  physical  examination  involving  either  manual 
and  laboratory  testing  or  a  psychiatric  assessment;"  the 
doctor's  "observation  of  the  patient ...  in  conjunction  with 
medical  records  and  other  information  supplied  to  him" 
may  satisfy  the  doctor's  statutory  duty  to  examine  under 
section  12(a).  Reida  v.  Cape  Cod  Hospital,  36  Mass.  App.  Ct. 
553,  555  (1994). 

5  -  A  particularly  egregious  variation  of  the  problem 
arises  when  the  facility  timely  files  for  commitment  pursu- 
ant to  Mass.  Gen.  L.  ch.  123,  §§  7  and  8,  but  the  commitment 
petition  is  dismissed  because  the  hearing  is  not  held  within 
the  statutorily  required  fourteen  days.  See  id.,  §  7(c).  It  is 
DMH  policy  to  re-admit  the  individual  pursuant  to  chapter 
12  and  thus  begin  the  process  again. 

6  See  Mass.  Gen.  L.  ch.  123,  §9(b).  This  subsection 
allows  any  person  to  make  a  written  application  to  a 
superior  court  justice  at  any  time  stating  her  belief  that  the 
person  named  in  the  application  should  no  longer  be 
retained  in  the  facility.  Within  seven  days  of  receiving  the 
application,  the  justice  is  required  to  order  notice  of  the 
time  and  place  of  the  hearing,  which  is  mandated  to  be  held 
"promptly." 

7  Mass.  Gen.  L.  ch.  248.  The  supreme  judicial  court, 
the  superior  court,  the  probate  or  district  court  or  any  judge 
of  these  courts  may  issue  the  writ.  Id.,  §  2.  Some  judges  will 
actually  hear  the  petition  immediately. 

8  See  Rockwell  v.  Cape  Cod  Hospital,  26  F.3d  254, 
257  n.2  (1st  Cir.  1994)  ("Massachusetts  law  distinguishes 
between  'commitment'  and  'admission'  to  a  facility  for  the 
psychiatric  care  of  patients"). 

9  See  Temple  v.  Marlborough  Div.  ofDist.  Ct.  Dept., 
395  Mass.  117, 127  (1985). Somebroad  language  in  Rockwell, 
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however,  could  be  read  to  suggest  that  the  court  contem- 
plated that  there  was  no  appeal  from  any  action  taken 
pursuant  to  section  12.  See  26  F.3d  at  257  n.2.  On  the  other 
hand,  neither  the  facts  of  Rockwell  nor  its  legal  analysis 
involve  the  section  12(e)  procedure.  Since  both  sections 
12(e)  and  9(a)  describe  commitments,  it  seems  logical  that 
an  appeal  could  be  taken  from  a  section  12(e)  ten-day 
commitment. 

10  Temple,  395  Mass.  at  127-128. 

11  See,  e.g.,  Rohde  v.  Lawrence  General  Hospital,  34 
Mass.  App.  Ct.  584,  587  (1993). 

12  Mass.  Gen.  L.  ch.  258. 

13  Physicians,  qualified  psychologists  and  police  of- 
ficers have  immunity  from  civil  suits  for  damages  for 
"restraining,  transporting,  applying  for  the  admission  of  or 
admitting  any  person  to  a  facility  .  .  .,  providing  said 
physician,  qualified  psychologist  or  police  officer  acts  pur- 
suant to  the  provisions  of  this  chapter."  Mass.  Gen.  L.  ch. 
123,  §  22.  See  Rockwell,  26  F.3d  at  256. 

14  See  Reida,  36  Mass.  App.  Ct.  at  554. 

15  See,  e.g.,  id. 

16  Mass.  Gen.  L.  ch.  258,  §  2. 

17  Restatement,  Second,  Torts  §35. 

18  See  Mass.  Gen.  L.  ch.  258,  §2. 

19  42  U.S.C.  §  1983. 

20  Temple,  395  Mass.  at  122,  quoting  Parratt  v.  Tay- 
lor, 451  U.S.  527,  535  (1981). 

21  26  F.3d  254  (IstCir.  1994). 

22  "In  the  present  case,  we  need  not  decide  whether 
the  'commitment'  of  a  mentally  disturbed  person  by  private 
actors  constitutes  state  action.  Massachusetts  law  distin- 
guishes between  'commitment'  and  'admission'  to  a  facility 
for  the  psychiatric  care  of  patients."  26  F.3d  at  257  n.2. 
While  thus  not  explicitly  deciding  that  ultimate  issue,  the 
First  Circuit  did  cite  to  Spencer  v.  Lee,  864  F.2d  1376  (7th 
Cir.  1989),  in  which  the  Seventh  Circuit  held  that  a  private 
physician  and  private  hospital  do  not  act  under  color  of 
state  law  for  section  1983  purposes  when  they  commit  a 
mentally  ill  individual  to  a  hospital.  But  see  Moore  v. 
Wyoming  Medical  Center,  825  F.Supp.  1531,  1540-41 
(D.Wyo.  1993)  (relationship  between  county  and  private 
hospital  amounted  to  "state  action"  for  section  1983  pur- 
poses). 

23  Temple,  395  Mass.  at  120,  123. 

24  Id.  at  127.  Rule  60(b)  allows  the  court  on  motion  to 
"relieve  a  party  .  .  .  from  a  final  judgment,  order  or 
proceedings  for",  inter  alia,  mistake.  Such  a  motion  could 
only  be  made  in  response  to  an  order  issued  by  the  district 
court  pursuant  to  section  12(e). 

25  Mass.  Gen.  L.  ch.  12,  §§  11H  &  111. 

26  Id.,  §  11H. 

27  Id.,  §  HI. 

28  Batchelder  v.  Allied  Stores  Corp.,  393  Mass.  819, 
821  (1985). 

29  See,  e.g.,  WYO.  STAT.  §  25-10-109(h),  (j)  and  (k) 
(1990)  (court  must  conduct  a  hearing  within  72  hours  of 


the  detention  when  an  "application  of  involuntary  hospital- 
ization is  filed"). 
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Incentives  to  Cut  Modified 

The  contract  continues  to  give  MHMA  a  fi- 
nancial incentive  to  cut  expenditures  for  services, 
although  that  incentive  is  clearly  less  motivating 
than  in  prior  years.  The  Commonwealth  pays  MHMA 
a  $1  million  bonus  if  actual  direct  service  costs  are 
determined  to  be  less  than  or  equal  to  direct  service 
payments.  However,  MHMA  is  liable  for  up  to  $1 
million  for  any  cost  overruns.17  Thus,  although  the 
incentive  to  cut  service  expenditures  below  their 
already  pared  level  is  moderated,  there  is  still  an 
incentive  for  MHMA  to  ensure  that  expenditures  are 
kept  low  in  order  to  avoid  losses  and  to  earn  a  million 
dollar  bonus. 

Given  this  incentive,  the  move  toward 
subcapitation  is  even  more  disturbing.  One  managed 
care  company  executive  counseled  providers  on 
adapting  to  managed  care:  "[S]top  thinking  of  your- 
self as  a  provider,  as  an  agency.  CMHCs  and  provid- 
ers have  to  start  thinking  of  themselves  as  compa- 
nies."18 When  advice  like  this  is  given  to  meet  the 
demands  of  managed  care  without  subcapitation,  one 
can  imagine  the  more  stringent  limits  on  care  that 
would  be  placed  under  subcapitation.19 

Public  health  should  not  be  a  matter  of 
private  profit.  The  Commonwealth  has  dedicated 
public  employees  in  the  Division  of  Medical  Assis- 
tance with  the  capability  to  manage  a  quality  mental 
health  system  if  given  the  same  resources  as  the 
Commonwealth  currently  gives  to  the  private  corpo- 
ration it  has  hired.20  Public  interest,  as  imple- 
mented by  public  representatives,  should  govern  the 
provision  of  health  care. 

ENDNOTES 

1  MHMA  is  actually  First  Mental  Health,  Inc.  a  Tennes- 
see corporation  that  is  a  subsidiary  of  First  Health  Services 
Corporation,  which  in  turn  is  a  subsidiary  of  First  Financial 
Management  Corporation. 

2  The  average  length  of  stay  for  children  began  1993 
at  15.8  days,  reached  a  low  of  11  days  in  November  1993, 
and  ended  at  14  days  in  January  1994.  MHMA  Utilization 
Analysis  Summary  (May  13,  1994).  The  average  length  of 
stay  for  adolescents  ranged  from  1 5.2  to  10.8  days,  ending 
in  January  1994  at  12.5  days.  /d.The  30-day  recidivism  rate 
for  children  and  adolescents  had  jumped  from  10%  at  the 
beginning  of  MHMA's  management  of  mental  health  ser- 
vices to  14%  during  the  summer  of  1993.  Following  severe 
criticism  by  children's  advocates,  the  recidivism  rate  fell  to 
11%  as  of  the  winter  of  1994.  A  drop  in  the  30-day 
recidivism  rate  might  reflect  slightly  longer  lengths  of  stay 
in  the  first  three  months  of  1994  based  on  expenditures  per 
recipient  which  are  calculated  on  an  unduplicated  recipient 
basis.  MHMA  Readmission  Rates  (July  18,  1994). 

3  Average  length  of  stay  dropped  from  1 1 .4  days  in 
January  1993  to  9.3  in  January  1994.  MHMA  Utilization 
Analysis  Summary  (May  13,  1994).  The  30-day  recidivism 
rate  for  adults  is  still  higher  than  when  MHMA  began  its 
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management  of  services,  19%  as  compared  to  16%.  MHMA 
Readmission  Rates  (July  18,  1994).  MHMA  has  reduced 
both  the  60-day  and  90-day  recidivism  rates  from  their 
highs  of  30%  and  36%  during  the  winter  and  spring  of  1 993 . 
Id.  The  decrease  in  recidivism  rates  may  be  partially  attrib- 
utable to  the  increase  in  the  use  of  crisis  care. 

4  March  1993  is  the  most  recent  month  for  which 
reliable  claims  data  is  available.  It  takes  approximately  90 
days  for  the  majority  of  claims  to  be  filed. 

5  The  number  of  crisis  intervention  users  increased 
33%  and  total  expenditures  increased  70%  between  July 
1992  and  February  1994.  The  number  of  users  increased 
70%  and  expenditures  increased  136%  as  of  March  1994. 

6  The  average  number  of  times  recipients  were  seen  is 
based  upon  the  assumption  that,  outside  of  major  changes 
in  payment  rates,  a  decrease  in  expenditures  per  recipient 
indicates  fewer  sessions  per  recipient. 

7  According  to  James  Michel  of  the  Division  of  Medi- 
cal Assistance  (DMA),  which  oversees  the  MHMA  contract, 
the  payment  rate  for  outpatient  treatment  at  community 
health  centers  is  $67  per  hour. 

8  Overall  expenditures  for  pyschiatric  day  programs 
dropped  25%  between  July  1992  and  March  1994.  A  DMA 
staffer  stated  that  a  conscious  decision  was  made  to  reduce 
the  use  of  these  programs,  partly  because  some  programs 
were  providing  psycho-social  rehabilitation  rather  than 
focused  mental  health  care  and  partly  because  Department 
of  Mental  Health  clubhouses  were  considered  to  be  more 
appropriate  for  longer  term  care. 

9  Not  everyone  believes  that  mental  illness  is  ame- 
nable to  treatment  by  "talk  therapy."  To  the  extent  that  care 
managers  hold  this  belief,  decisions  to  rely  on  medication 
may  be  as  much  treatment  based  as  economically  based. 

10  The  number  of  recipients  who  use  mental  health 
clinic,  community  health  center,  and  hospital  outpatient 
services  as  a  percentage  of  total  recipients  under  MHMA 
management  increased  from  7.3%  to  7.9%  between  July 
1992  and  February  1994.  Total  expenditures  for  those 
services  during  the  same  time  period  increased  less  than 
one  percent  (0.5%). 

11  In  addition,  the  contract  permits  MHMA  to  develop 
sub-capitation  arrangements  with  providers  upon  the  ap- 
proval of  the  Division  of  Medical  Assistance,  the  branch  of 
Health  &  Human  Services  that  coordinates  the  private 
management  of  Medicaid  mental  health  services. 

12  Final  payment  is  actually  based  on  daily  enroll- 
ment of  recipients.  The  1994  daily  rate  for  disabled  recipi- 
ents is  $3.12  and  for  other  recipients  is  78  cents. 

13  The  administration  portion  of  the  rate  can  be 
adjusted  if  combined  enrollment  has  risen  or  fallen  by  more 
than  10%  for  two  consecutive  months  compared  to  ex- 
pected enrollment. 

14  The  number  of  enrolled  recipients  only  increased 
2%  between  March  1993  and  March  1994,  compared  to  the 
much  larger  increase  in  administrative  payments  to  MHMA. 
Service  expenditures  by  MHMA  only  increased  1 .4%  during 
the  same  period. 

15  Fendell,  Managed  Care  in  the  Medicaid  Mental 
Health  System:  Verdict  Out,  Concerns  Abound,  38  Advisor 
10  (1993);  Fendell,  Mental  Health  Managed  Care:  Service 
Expenditures  Down  -  MHMA  Profits  Up,  39  Advisor  14 
(1993);  Fendell,  Mental  Health  Managed  Care:  MHMA  Re- 


port Card  Mixed  -  Conflict  Between  Profits  and  Consumers, 
40  Advisor  4  (1994). 

16  MHMA's  administrative  budget  includes  over  $1.5 
million  in  profit  and  over  $2  million  in  payments  to  MHMA's 
parent  corporation.  It  also  includes  more  than  $  1 50,000  for 
"travel  and  entertainment,"  which  is  separate  from  the  over 
$130,000  allotted  for  training. 

17  MHMA's  ability  to  earn  money  is  greater  than  its 
danger  of  losing  money.  MHMA  is  only  liable  for  25%  of 
every  excess  dollar  up  to  $4  million,  resulting  in  a  maximum 
risk  of  losing  $1  million. 

18  Tennessee  CMHCs  Forming  Novel  Alliance  with 
Managed  Care  Firm,  18  Mental  Health  Report  121,  122 
( 1 994)  [quoting  Jason  Weisser,  Vice  President  for  Develop- 
ment, Foundation  Health  Corp.]. 

19  This  is  especially  problematic  for  low-income  people 
who  are  highly  vulnerable  to  the  institutional  barriers  to 
accessing  services  which  have  been  erected  by  managed 
care.  Melden,  Managed  Care:  How  to  Challenge  Inadequate 
Access  for  Medicaid  Beneficiaries,  Clearinghouse  Review  228, 
229  (July  1991)  [referring  to  Ware,  et  al.,  Comparison  of 
Health  Outcomes  at  a  Health  Maintenance  Organization 
with  Those  of  Fee-for-Service  Care,  Lancet  1017  (May  3, 
1986). 

20  The  Commonwealth  would  actually  have  to  dedi- 
cate less  resources  to  public  managed  care  than  to  private 
management  as  certain  items,  like  profit,  need  not  be 
included  in  the  funds  allocated  to  the  program. 
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his/her  brief  within  20  days  of  receipt  of  appellant's 
brief.  Appellant  may  file  six  copies  and  serve  one 
copy  of  a  reply  brief  within  14  days  of  receipt  of 
appellee's  brief.  Rule  19(a). 

The  Appellate  Division  may  order  a 
prehearing  conference  in  order  to  simplify  or  limit, 
by  means  of  agreements  or  admissions,  the  issues. 
Rule  2 1 .  At  oral  argument,  each  party  will  be  allowed 
15  minutes.  Rule  22(b).  Appellant  will  argue  first 
and  must  include  "a  fair  statement  of  the  case."  He/ 
she  may  request  the  opportunity  to  reply  in  writing 
to  "new  matter"  in  appellee's  argument.  Rule  22(c). 
Decisions  are  to  be  rendered  promptly  with  further 
appeal  to  the  Appeals  Court. 

Amicus  briefs  may  be  filed  by  leave  of  the 
Appellate  Division.  Counsel  assigned  through  the 
Committee  for  Public  Counsel  Services  (CPCS)  al- 
ways should  notify  CPCS  of  the  taking  of  an  appeal, 
as  early  in  the  process  as  possible,  in  order  to  obtain 
assistance,  if  desired,  and  to  permit  CPCS  the  oppor- 
tunity to  seek  leave  to  file  an  amicus  brief,  if 
appropriate.  Counsel  also  may  want  to  contact  advo- 
cacy agencies  such  as  the  Mental  Health  Legal  Advi- 
sors Committee  and  the  Protection  and  Advocacy 
Project  for  the  same  reasons. 

ENDNOTES 

1  Citations  herein  to  the  new  Appellate  Division 
Rules  are  in  abbreviated  form— for  example,  what  would 
properly  be  cited  as  Dist./Mun.Cts.R.A.D.A.l  will  appear  as 
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Rule  1 .  Citations  to  other  Rules  of  Court  are  in  proper  form. 
The  outline  is  written  from  an  appellant's  perspective  and 
highlights  those  steps  that  he/she  must  take. 

2  Most  courts  will  permit  an  oral  or  (preferably) 
written  motion  for  a  required  finding  to  be  filed  at  the  close 
of  the  hospital's  case-in-chief.  If  denied,  counsel  should  be 
prepared  to  file  a  request  for  ruling  as  to  the  (in)  sufficiency 
of  evidence  at  the  close  of  the  client's  case. 

3  In  lieu  of  taking  an  appeal,  counsel  may  request 
that  the  trial  court  report  a  judgment,  ruling  or  finding  to 
the  Appellate  Division  for  determination.  See  Rule  7. 

4  Where  a  motion  to  amend  or  make  additional 
findings  (Dist./Mun.Cts.R.Civ.P.52(b)),  to  alter  or  amend 
judgment  (Dist./Mun.Cts.R.Civ.P.59),  or  for  a  new  trial 
(Dist./Mun.Cts.R.Civ.P.59)  was  filed,  the  Notice  of  Appeal 
and  fee  (or  motion  to  waive)  must  be  filed  within  10  days 
of  denial  of  the  post-judgment  motion.  Rule  4(a). 

5  See  Rule  3(d)  for  the  trial  court  clerk's  responsibil- 
ity when  a  cassette  copy  is  requested.  See  Rule  8C(c)  for 
appellant's  and  appellee's  responsibilities  in  respect  to 
transcription  of  the  cassette  copy. 

6  (1)  a  copy  of  the  NOA;  (2)  the  rulings  of  law  (and 
requests  therefor)  from  which  the  appeal  is  taken;  (3)  a 
description  of  when  and  how  the  challenged  issue(s)  arose 
at  hearings;  (4)  a  summary  of  the  undisputed  facts  and  the 
admitted  evidence  (with  copies  of  pleadings  and  exhibits) 
necessary  for  the  Appellate  Division  to  decide  the  questions 
raised;  (5)  a  copy  of  the  trial  court's  memorandum  of 
decision  and  findings  of  fact,  if  any;  (6)  official  citations  to 
pertinent  legal  authority;  (7)  proof  of  service  of  the  expe- 
dited appeal;  and  ( 8 )  a  certification  that  the  appeal  contains 
all  information  and  material  necessary  for  the  Appellate 
Division's  consideration. 

7  Objections  made  in  bad  faith  or  that  are  frivolous 
may  result  in  the  imposition  of  costs.  Rules  8A(b)  and  26. 

8  See  Rule  16  for  the  contents  and  Rule  20  for  the 
format  of  briefs.  An  Appendix  is  not  required  under  Rule 
8A. 

9  The  agreed  statement  must  contain  a  copy  of  the 
NOA,  describe  how  the  challenged  issues  arose  and  were 
decided  at  trial,  and  set  forth  those  "facts  proved  or  sought 
to  be  proved  as  are  essential  to  a  decision  of  the  issues 
presented."  Rule  8B(b). 

10  See  Rule  16  for  the  contents  and  Rule  20  for  the 
format  of  briefs.  An  Appendix  is  not  required  under  Rule 
8B. 

11  The  "record"  will  be  either  a  transcript  of  the 
hearing  or,  if  the  hearing  was  not  taped  or  recorded  by  a 
stenographer,  a  statement  of  the  evidence  prepared  by 
appellant  (see  Rule  8C(e)).  No  transcript  is  necessary  if  an 
appeal  is  based  solely  upon  the  pleadings  (e.g.,  petition 
filed  late,  hearing  not  commenced  within  14  days).  Rule 
8C(a). 

12  See  Rule  16  for  the  contents  and  Rule  20  for  the 
format  of  briefs. 

13  See  Rule  18  for  requirements  of  the  Appendix. 
Appellant  should  note  that  a  "designation"  of  the  parts  of 
the  record  that  he/she  intends  to  include  in  the  Appendix 
must  be  served  upon  appellee  within  10  days  of  notice  of 
the  appeal's  receipt  by  the  Appellate  Division.  Rule  18(b). 
Upon  motion,  the  Appellate  Division  may  hear  a  case  on  the 
original  record,  thereby  obviating  the  need  for  an  Appen- 
dix. Rule  18(f). 


Legislative  Highlights 

Gina  Yarbrough 
Attorney,  Mental  Health  Legal  Advisors 
Committee 

Please  note:  The  following  entries  were  accurate  as  of 
September  22,  1 994.  The  status  of  bills  may  have  changed 
since  that  date.  (H.  =  House,  S.  =  Senate) 

New  Law 

Mental  Health  Task  Force:  Outside  sec- 
tion 233  of  the  1995  budget  (the  language  of  H.  1508) 
directs  the  Secretary  of  EOHHS  to  convene  a  task 
force  to  develop  a  plan  to  meet  the  needs  of  children, 
adolescents,  and  young  adults  who  have,  or  are  at 
risk  of  having,  mental  illness  or  emotional  distur- 
bance. The  task  force  would  include  parents,  pro- 
viders, advocates,  academicians,  and  representa- 
tives from  the  state  child-serving  agencies.  The  task 
force  would:  (1)  identify  the  population  in  need  of 
services;  (2)  specify  the  details  of  a  plan  for  inter- 
agency coordination  among  and  between  the  various 
public  and  private  providers  of  services;  and  (3) 
develop  a  budget  and  financing  plan  to  implement 
the  recommendations  of  the  task  force. 

Proposed  Legislation 

Bill  Of  Rights:  H.  2458,  S.  600  guarantees 
basic  human  rights  to  persons  with  mental  illness 
and  mental  retardation.  The  bill  ensures  that  per- 
sons in  institutions  have  certain  basic  rights,  such 
as  to  receive  uncensored  mail,  to  speak  to  an  attor- 
ney, to  privacy  when  toileting,  and  to  wear  one's  own 
clothing.  This  bill  codifies  and  clarifies  existing 
case  law,  statutes,  and  agency  regulations,  and  makes 
them  applicable  throughout  the  mental  health  and 
mental  retardation  systems,  in  both  public  and 
private  facilities. 

The  bill  was  favorably  reported  out  of  the 
Joint  Committee  on  Human  Services  and  Elderly 
Affairs  and  is  currently  in  the  Senate  Ways  and 
Means  Committee.  For  more  information  contact 
Susan  Fendell,  Mental  Health  Legal  Advisors  Com- 
mittee, (617)  723-91 30,  or  Judith  Meredith,  Meredith 
and  Associates,  (617)  338-0954. 

Anti-Aversives:  H.  1502,  S.  537  prohib- 
its the  use  of  aversive  techniques,  such  as  spraying 
ammonia  in  a  person's  face,  that  cause  obvious  signs 
of  physical  pain.  It  also  prohibits  any  punishment 
that  would  be  prohibited  if  used  on  a  non-disabled 
person.  The  most  widely  publicized  use  of  aversives 
is  by  the  Behavioral  Research  Institute.  This  legis- 
lation would  outlaw  such  treatment. 

This  bill  was  reported  favorably  out  of  the 
Joint  Committee  on  Human  Services  and  Elderly 
Affairs  and  is  currently  in  the  House  Ways  and 
Means  Committee.  For  more  information  contact 
Judith  Meredith,  Meredith  and  Associates,  (617) 
338-0954,  or  Cathy  Costanzo,  Center  for  Public 
Representation,  (413)  586-6024. 
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Citizen  Monitoring:  S.  523  requires  in- 
dependent citizen  monitoring  of  all  DMH  and  DMR 
programs.  S.  523  is  assigned  to  the  Joint  Committee 
on  Human  Services  and  Elderly  Affairs.  For  more 
information  contact  Jan  Falk,  Alliance  for  the  Men- 
tally 111,  (617)  426-2299. 

Patient-Therapist  Sexual  Relations: 

H.  856  applies  criminal  penalties  to:  (1)  therapists 
who  engage  in  any  sexual  activity  with  a  current 
patient  or  with  a  former  patient  within  a  year  of  the 
end  of  treatment,  whether  in  or  out  of  the  office 
setting;  and  (2)  physicians  who  engage  in  sexual 
activity  with  patients  during  medical  procedures  or 
examinations.  A  patient's  consent  to  sexual  activity 
is  not  a  defense.  The  bill  is  assigned  to  the  Criminal 
Justice  Committee. 

H.  936  requires  health  and  mental  health 
professionals  to  report  sexual  abuse  by  fellow  pro- 
fessionals. For  mental  health  professionals,  sexual 
abuse  is  defined  as  "sexual  contact  with  a  current  or 
former  patient;"  for  health  professionals,  it  is  "sexual 
contact  with  a  patient  during  a  professional  contact 
for  treatment,  consultation  or  examination."  The 
professional  must  obtain  the  patient's  consent  be- 
fore reporting,  and  professionals  who  fail  to  report 
are  subject  to  fines  and/or  other  discipline.  This 
legislation  was  reported  favorably  out  of  the  Health 
Care  Committee  and  is  assigned  to  the  House  Ways 
and  Means  Committee. 

H.  5228  (formerly  H.  966)  prevents  thera- 
pists who  lost  their  licenses  for  engaging  in  sexual 
misconduct  from  practicing  therapy.  The  bill  au- 
thorizes the  Attorney  General  to  seek  an  injunction 
against  these  unlicensed  therapists.  Violations  of 
the  injunction  constitute  criminal  contempt.  It  was 
reported  favorably  out  of  the  Judiciary  Committee 
and  is  currently  in  Senate  Steering  and  Policy  Com- 
mittee. 

For  more  information  on  H.  856  contact  Mike 
Brooks,  Disabled  Persons  Protection  Commission, 
(617)  723-6465;  for  information  on  any  of  the  three 
bills,  contact  Linda  Jorgenson,  Co-Chair  of  the  Sub- 
committee on  Criminal  and  Civil  Litigation  of  the 
House  Committee  on  Physician-Therapist  Sexual 
Misconduct,  (617)  491-1200. 

HOUSING 

Community  Residence  Tenancy:       H.  3 1 94 

gives  residents  of  DMH  community  housing  the  same 
or  similar  procedural  rights  before  eviction  as  people 
who  have  lived  three  or  more  months  in  lodging  or 
rooming  houses.  These  rights  include  notice  of  the 
intended  eviction,  an  opportunity  to  review  and  copy 
their  file,  and  a  fair  hearing.  Landlords  retain  the 
ability  to  remove  temporarily  a  resident  likely  to 
"impinge  on  the  emotional  or  physical  well-being  of 
other  occupants,  staff  or  neighbors." 

H.  3194  was  reported  favorably  out  of  the 
Committee  on  Housing  and  Urban  Development  and  is 
assigned  to  the  House  Ways  and  Means  Committee. 


For  more  information  contact  Richard  Cauchi,  Henry 
Korman,  or  Ernest  Winsor,  Massachusetts  Law  Re- 
form Institute,  (617)  742-9250. 

10%  Cap:  H.  2032,  S.  497  places  a  10%  cap 
on  the  number  of  disabled  people  in  public  housing 
for  the  elderly  and  disabled,  effectively  excluding 
persons  with  mental  disabilities.  This  legislation  is 
assigned  to  the  Committee  on  Housing  and  Urban 
Development.  The  same  legislation  was  proposed  in 
outside  sections  122  and  224  in  the  1995  budget,  but 
Governor  Weld  vetoed  it  on  the  basis  that  it  violates 
both  the  state  constitution  and  the  federal  Ameri- 
cans with  Disabilities  Act. 

15%  Preference:  H.  5280  requires  that 
disabled  persons  will  receive  preference  for  15%  of 
public  housing  for  the  elderly  and  disabled.  The  bill 
establishes  a  service  coordinator  pilot  program  to 
provide  services  to  both  elderly  and  disabled  per- 
sons in  mixed  population  housing.  The  bill  also 
establishes  a  pilot  transitional  housing  program  to 
provide  both  housing  and  services  to  clients  of  the 
Department  of  Mental  Health  who  are  awaiting  place- 
ment in  Chapter  667  housing,  and  which  will  im- 
prove participants'  opportunities  for  placement  in 
federal  Section  8  housing. 

H.  5280  was  filed  by  Governor  Weld  in  re- 
sponse to  the  10%  cap.  This  legislation  is  assigned 
to  the  Committee  on  Housing  and  Urban  Develop- 
ment. For  more  information  contact  Henry  Korman, 
Massachusetts  Law  Reform  Institute,  (617)  742- 
9250. 

INSURANCE 

-  Insurance  Equity.  H.  535  requires  insur- 
ers to  reimburse  treatment  for  "biologically-based 
severe  mental  illness"  in  a  manner  equivalent  to 
reimbursement  for  treatment  of  other  physical  ill- 
nesses or  diseases.  H.  535  is  assigned  to  the  Insur- 
ance Committee.  For  more  information  contact  Jan 
Falk,  Alliance  for  the  Mentally  111,  (617)  426-2299. 

Patient-Therapist  Choice:  H.  3  2 1 7  ensures 
that  any  health  carrier  which  offers  coverage  for 
mental  health  services  must  allow  the  psychothera- 
pist of  the  insured's  choice  to  be  enrolled  in  the 
insurance  carrier's  panel  of  providers  or  provide 
psychotherapists  the  same  compensation  by  the  car- 
rier if  they  choose  not  to  enroll  in  the  plan.  Insur- 
ance carriers  cannot  deny  a  patient's  access  to 
alternative  therapies  offered  by  a  licensed  psycho- 
therapist, including  all  types  of  theoretical  orienta- 
tions. H.  3217  is  assigned  to  the  Insurance  Commit- 
tee. For  more  information  contact  Ray  Mount,  (617) 
246-4570,  or  Dr.  Paul  Ling,  (617)  472-3125. 

Pa tien t-Therapist  Confiden tiality: 

H.  3216  protects  the  patient-therapist  relationship 
by  ensuring  that  insurance  companies  cannot  have 
access  to  patient  records  without  the  informed  con- 
sent of  the  patient  and  the  approval  of  the  therapist. 
Patients  and  therapists  may  not  be  coerced  into 
giving  informed  consent  or  retaliated  against  for 
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protecting  the  confidentiality  of  these  sessions. 
Insurance  companies  have  the  right  to  know  only  that 
psychotherapy  is  being  conducted  by  a  licensed  and 
qualified  therapist  in  a  therapeutic  manner  and  that 
the  patient  is  satisfied  with  the  treatment  and  be- 
lieves it  to  be  addressing  the  problem.  H.  3216  is 
assigned  to  the  Insurance  Committee.  For  more 
information  contact  Ray  Mount,  (617)  246-4570,  or 
Dr.  Paul  Ling,  (617)  472-3125. 

GUARDIANSHIP 

Guardianship  Standards:  H.  3975, 
S.  822  modernizes  guardianship  law  by  changing  the 
standard  for  obtaining  guardianship  from  "mental 
illness  and  an  inability  to  communicate  due  to 
physical  incapacity"  to  "legal  incapacity."  Legal 
incapacity  is  based  on  functional  limitations  which 
may  lead  to  a  person's  inability  to  provide  for  one's 
basic  personal  needs  or  manage  one's  financial  af- 
fairs. This  legislation  was  originally  assigned  to  the 
Judiciary  Committee  and  is  currently  in  the  Joint 
Rules  Committee  to  be  studied  (Order  5087).  For 
more  information  contact  Ernest  Winsor,  Massachu- 
setts Law  Reform  Institute,  (617)  742-9250. 

Public  Guardianship  Commission: 

H.  3959  creates  a  commission  that  would,  either 
directly  or  through  nonprofit  agencies,  provide 
guardians,  conservators,  and  other  fiduciaries  to 
low-income  people  in  need  of  such  persons.  The  bill 
would  go  into  effect  as  a  pilot  project  serving  Bristol, 
Essex  and  Suffolk  counties.  H.  3959  was  reported 
favorably  out  of  the  Joint  Committee  on  Human 
Services  and  Elderly  Affairs  and  is  currently  in  the 
House  Ways  and  Means  Committee.  For  more  infor- 
mation contact  Ernest  Winsor,  Massachusetts  Law 
Reform  Institute,  (617)  742-9250. 

Standby  Guardians:  H.  190  allows  for  the 
appointment  of  standby  fiduciaries  who  would  serve 
upon  the  resignation  or  death  of  the  guardian.  This 
legislation  was  originally  assigned  to  the  Judiciary 
Committee  and  is  currently  in  the  Joint  Rules  Com- 
mittee to  be  studied  (Order  5082).  For  more  infor- 
mation contact  Vite  Pigaga,  DMH,  727-5500  ext.  439. 

Removal  of  Guardianship  Notification 
Requirements:  H.  182  removes  the  requirement 
that  DMH  be  notified  of  any  guardianship 
appointment,  termination,  hearing  and  fiduciary 
accounts.  This  legislation  was  reported  favorably 
out  of  the  Judiciary  Committee  and  is  currently  in 
third  reading  in  the  House.  For  more  information 
contact  Vite  Pigaga,  DMH,  727-5500  ext.  439. 

Temporary  Guardianship:  H.  189  allows 
a  guardian  to  delegate  her  power  to  another  person 
by  executing  a  power  of  attorney.  Such  a  measure 
would  result  in  less  court  supervision  of  guardians. 
This  legislation  was  originally  assigned  to  the  Judi- 
ciary Committee  and  is  currently  in  the  Joint  Rules 
Committee  to  be  studied  (Order  5082).  For  more 
information  contact  Vite  Pigaga,  DMH,  727-5500 
ext.  439. 


Voting  and  Guardianship:  H.  192  amends 
sections  1  and  36  of  Chapter  51  of  the  General  Laws 
by  clarifying  that  people  under  guardianship  may 
register  to  vote  unless  specifically  prohibited  from 
so  doing  by  the  terms  of  their  guardianship.  H.  192 
was  reported  favorably  out  of  the  Committee  on 
Elections  and  is  currently  in  third  reading  in  the 
House.  For  more  information  contact  John  Mahoney, 
DMR,  727-5608  ext.  206. 

CHILDREN 

Children  and  Disabled  Persons 
Protection  Division:  H.  532  creates  a  division, 
within  the  Inspector  General's  office,  for  the 
protection  of  children  and  disabled  persons.  This 
division  will  be  mandated  to  investigate  and  remedy 
instances  of  abuse  of  children  and  disabled  persons 
and  to  safeguard  the  integrity  of  investigations. 
This  legislation  was  originally  assigned  to  the  Joint 
Committee  on  Human  Services  and  Elderly  Affairs 
and  is  currently  in  the  Joint  Rules  Committee  to  be 
studied  (Order  4910).  For  more  information  contact 
Richard  Rogers,  Chief  of  Staff  for  Representative 
Scaccia,  (617)  722-2430. 

Children's  Access  to  Health  Care: 
H.  1498,  S.  427  requires  Massachusetts  to  fully 
implement  the  existing  early  and  periodic  screen- 
ing, diagnosis,  and  treatment  (EPSDT)  Medicaid  pro- 
gram, a  50%  federally-reimbursable  program.  EPSDT 
services  include  basic  medical  and  mental  health 
screening  for  persons  up  to  age  2 1 .  Problems  uncov- 
ered through  screening  must  be  diagnosed  and 
treated. 

This  legislation  was  reported  favorably  out 
of  the  Health  Care  Committee  and  is  currently  in  the 
House  Ways  and  Means  Committee.  For  more  infor- 
mation contact  Susan  Wolfson,  Massachusetts  Legis- 
lative Children's  Caucus,  (617)  722-2116. 

Cabinet  on  Children  and  Families: 
H.  1504  establishes  a  governor's  cabinet  on  children 
and  families  and  mandate  the  establishment  of  com- 
munity-based family  support  services  in  the  Com- 
monwealth. H.  1504  was  reported  favorably  out  of 
the  Joint  Committee  on  Human  Services  and  Elderly 
Affairs  and  is  currently  in  the  House  Ways  and 
Means  Committee.  For  more  information  contact 
Susan  Wolfson,  Massachusetts  Legislative  Children's 
Caucus,  (617)  722-2116,  or  Human  Services  Com- 
mittee staff,  (617)  722-2140. 
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Notice  regarding  continued  receipt  of  the  Advisor 

Because  of  our  limited  funding,  we  are  trying  to  pare  down  the  Advisor's  subscription  list  to  those  who 
have  a  real  and  ongoing  interest  in  the  subject  matter.  We  have  sent  notices  to  all  our  subscribers  asking  that 
they  demonstrate  their  interest,  and  the  most  effective  way  to  accomplish  that  is  to  send  in  a  donation  of  825. 
We  appreciate  your  moral  support,  but  our  continued  low  funding  requires  us  to  seek  your  financial  assistance 
as  well. 
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Pro  Bono  Attorneys  Wanted 

Mental  Health  Legal  Advisors  Committee  is  looking  for  experienced  attorneys  to  assist  us  on  major  projects, 
including  litigation,  and  to  represent  low-income  clients  with  mental  illness  on  a  pro  bono  basis.  Please  contact 
Gill  Deford,  Executive  Director. 
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In  this  issue  of  the  Advisor,  we  are  very  pleased  to  pub- 
lish an  article  by  Prof.  Susan  Stefan,  who  is  presently  complet- 
ing a  one-year  stint  at  the  Center  for  Public  Representation  in 
Northampton.  Prof.  Stefan 's  article  traces  the  policies,  and, 
perhaps  more  important,  the  lack  of  policies  at  the  Depart- 
ment of  Mental  Health  and  its  facilities  on  the  many  issues 
raised  by  residents '  sexuality.  As  she  points  out,  the  lack  of 
guidance  and  integrity  in  the  area  often  has  the  ironic  effect  of 
degrading  and  punishing  voluntary  sexual  activity  while  ig- 
noring and  therefore  implicitly  acquiescing  in  unwanted  sexual 
advances.  We  appreciate  her  willingness  to  contribute  her 
thoughts  and  suggestions  on  this  near-taboo  subject  and  look 
forward  to  reading  her  elaborations  on  this  topic  in  future  ar- 
ticles. 

We  also  want  to  thank  Cliff  Cohn  of  the  Service  Employ- 
ees International  Union  for  his  description  of  that  union 's  cam- 
paign for  increased  funding.and  improved  care  in  community- 
based facilities.  This  issue  also  continues  Susan  Fendell 's  unique 
exploration  of  the  effects  of  managed  care,  describes  the  evo- 
lution of  IRTPs,  and  analyzes  the  one-sided  view  of  institu- 
tional life  offered  in  recent  books  by  three-Massachusetts  psy- 
chiatrists. 

One  final  note:  MHLAC  moved  on  March  1,  and  is  now 
located  in  the  office  building  next  to  the  Old  South  Meeting 
House,  at  294  Washington  St.,  where  School  St.  dead-ends  into 
Washington  St. 

Gill  Deford,  Executive  Director 
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SEX  IN  INSTITUTIONAL  SETTINGS: 
INSTITUTIONAL  AND  AGENCY 
POLICIES  IN  MASSACHUSETTS 

Susan  Stefan 
Professor,  University  of  Miami  School  of  Law 

Few  topics  are  more  controversial  than  the  sexuality 
of  people  who  have  been  diagnosed  as  mentally  disabled. 
In  particular,  the  issue  of  how  people's  sexuality  should  be 
addressed  in  institutional  settings  has  been  the  subject  of 
increasing  attention,  both  nationally  and  internally  in  Mas- 
sachusetts. The  purpose  of  this  article  is  to  analyze  the  poli- 
cies of  the  Massachusetts  Department  of  Mental  Health 
(DMH)  and  of  several  psychiatric  institutions  in  Massa- 
chusetts in  comparison  to  other  places  in  the  country  and  in 
light  of  principles  governing  legally  and  clinically  sensitive 
approaches  to  this  issue. 

Any  discussion  of  this  issue  should  start  with  three 
premises.  First,  people's  needs  for  intimacy,  romance,  and 
physical  and  emotional  connection  do  not  vanish  either  when 
they  are  diagnosed  or  when  they  are  institutionalized.  These 
needs  are  intrinsic  parts  of  our  shared  humanity.  If  any- 
thing, they  are  greater  for  people  who  are  isolated  from  the 
community,  locked  where  they  don't  want  to  be,  confused 
and  in  pain. 

Second,  both  voluntary  and  involuntary  sex  happens 
in  institutions  and  always  has.1  Institutions  routinely  refuse 
to  acknowledge  this,  but  the  writings  by  ex-patients  and 
patients,  and  the  case  law--criminal,  civil  rights,  tort  and 
malpractice—are  replete  with  evidence  to  the  contrary.2 

Third,  policies  that  prohibit  sex  do  not  necessarily 
eliminate  sex.  The  enormously  difficult  and  complex  clini- 
cal and  legal  issues  raised  by  sex  in  institutional  settings 
are  not  resolved  by  simply  promulgating  a  policy  prohibit- 
ing physical  or  sexual  contact  and  then  essentially  ignoring 
the  issue.  In  fact,  the  message  conveyed  by  such  a  practice 
is  "Don't  ask,  don't  tell.  Do  what  you  want,  as  long  as  we 
don't  catch  you."  This  is  inadvisable  from  both  the  legal 
and  the  clinical  point  of  view. 

Given  these  realities,  howr  can  interested  clinicians, 
advocates,  and  consumer/survivors  evaluate  the  policies  and 
practices  of  DMH  and  its  facilities  in  their  treatment  of 
issues  of  sexuality?  While  there  may  be  a  great  deal  of 
controversy  over  the  content  of  Department  and  institu- 
tional policies,  there  are  certain  structural  characteristics 
that  are  helpful  regardless  of  the  substance  of  the  poltc\ 

continued  on  next  page 
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PRINCIPLES  ON  STRUCTURING  A  POLICY  ON 
RESIDENT  SEXUALITY 

There  should  be  a  policy. 

Throughout  the  country,  most  state  agencies  and  many 
institutions  have  avoided  the  difficult  questions  raised  by 
sexuality  by  failing  to  promulgate  any  policies  at  all.  How- 
ever, because  sexual  activity  continues  to  occur,  staff  are 
left  to  deal  with  issues  relating  to  sexuality  without  any 
guidance  or  standards.  The  lack  of  guidance  means  that 
confused  or  uncertain  staff  are  more  likely  to  ignore  covert 
and  possibly  coercive  sexual  contact,  while  actively  sup- 
pressing more  overt  and  mutual  expressions  of  affection. 
As  in  a  family  where  sexual  abuse  occurs,  the  official  stance 
that  sex  is  not  happening  is  protected  by  silence.  Less  pow- 
erful members  of  the  family  (in  this  case  the  residents)  do 
not  have  permission  to  talk  about  abusive  or  unwanted  sex. 
If  they  do,  they  will  often  be  disbelieved  or  punished,  espe- 
cially if  the  abuse  or  molestation  is  inflicted  by  a  member 
of  the  staff  or  a  mental  health  professional.  The  conse- 
quences of  believing  such  a  report  would  require  action, 
action  that  might  be  painful  or  inconvenient  to  the  people 
in  power  and  that  would  expose  contradictions  between  the 
stated  mission  of  the  institution  and  the  results  of  power 
imbalances.  The  consequences  of  disbelief  and  inaction,  on 
the  other  hand,  bring  pain  only  on  the  (already  powerless) 
victim. 

Policies  about  sexuality  in  institutions  can  be  pro- 
mulgated by  either  the  state  agency,  and  applicable  to  all 
institutions,  or  by  each  institution  itself.  There  are  benefits 
and  drawbacks  to  either  approach.  The  former  approach 
may  leave  institutional  staff  feeling  uninvolved  in  the 
policymaking,  and  therefore  uninvested  in  its  success,  and 
may  not  account  for  genuine  differences  in  each  facility. 
On  the  other  hand,  experience  shows  that  policies  promul- 
gated at  the  institutional  level  are  less  likely  to  have  ac- 
tively involved  the  residents  themselves  or  their  represen- 
tatives in  policymaking,  and  result  in  disparities  between 
institutions. 

There  is  no  comprehensive  policy  promulgated  by 
DMH  on  client  sexuality.3  Despite  the  call  of  DMH's  Hu- 
man Rights  Officer  for  a  comprehensive  policy  relating  to 
client  sexuality,  none  has  been  forthcoming. 

Most  individual  institutions  surveyed  had  some  kind 
of  policy  relating  to  client  sexuality,  but  Bay  Cove  at 
Shattuck  Hospital  did  not,  which  is  inexcusable.  As  a  gen- 
eral rule,  the  policies  of  the  state  hospitals  appeared  more 
thoughtful  and  comprehensive  than  the  policies  of  the  re- 
placement units.  Measured  against  the  principles  that  are 
discussed  below,  the  policies  of  Westborough  and  Medfield 
State  Hospital,  when  compared  with  policies  from  around 
the  country,  fell  within  the  top  third  to  one  half  of  the  group. 
The  policy  at  Charles  River  West  falls  in  the  bottom  half. 

The  Policy  Should  Be  Comprehensive. 

It  is  also  critical  to  have  a  comprehensive  policy.  To 
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attempt  to  develop  individual  policies  at  different  times  on 
contraception,  voluntary  sexuality,  preventing  sexual  abuse, 
education  about  sexuality,  AIDS  education,  and  client  preg- 
nancy, will  result  in  contradictions,  as  indeed  it  already  has 
in  Massachusetts.  A  comprehensive  policy  will: 

a.  address  the  prevention  of  rape  and  coercive  sex, 
including 

i)  identifying  residents  at  risk; 

ii)  prohibiting  sexual  contact  between  staff  and  resi- 
dents under  all  circumstances; 

iii)  having  classes  or  groups  (perhaps  through  a  lo- 
cal rape  crisis  center  or  battered  woman's  shel- 
ter) around  a  person's  right  to  say  no  to  unwanted 
sex  and  how  to  set  boundaries; 

iv)  training  staff  on  counseling  clients  and  talking  to 
them  about  sexuality  without  confusion  or  dis- 
comfort on  either  side, 

b.  contain  detailed  plans  for  action  in  the  case  of  alle- 
gations of  rape  or  coercive  sex,  including  legal,  adminis- 
trative and  clinical  responses,  and  addressing  both  short- 
term  and  long-term  clinical,  administrative  and  legal  con- 
cerns; 

-a  address  issues  of  sex  education,  including  educa- 
tion regarding  sexuality,  sexually  transmitted  diseases, 
prevention  of  sexual  assault,  etc.; 

d.  address  issues  relating  to  contraception; 

e.  address  issues  relating  to  client  pregnancy; 

f.  address  issues  relating  to  voluntary  sexuality,  in- 
cluding masturbation,  and  expressions  of  physical  affec- 
tion short  of  intercourse; 

g.  address  issues  related  to  client  privacy; 

h.  address  HIV/AIDs,  covering  testing,  confidential- 
ity, non-discrimination,  etc. 

As  is  the  case  in  many  states,  Massachusetts'  only 
state-wide  policy  on  issues  relating  to  sexuality  is  a  policy 
on  AIDS.  It  requires  asking  all  DMH  clients  about  their 
history  of  sexual  abuse4;  requires  sex  education  for  all  cli- 
ents, and  recommends  education  on  risk  reduction,  from 
abstinence  to  barrier  techniques5;  and  requires  that  Area 
Directors  shall  insure  (as  clinically  appropriate)  availabil- 
ity of  condoms  to  clients.6  The  policy  also  requires  the  use 

continued  on  page  4 
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UNION  ORGANIZES  FOR  BETTER 
WAGES,  IMPROVED  QUALITY  OF 
CARE 

CliffCohn 

DMH/DMR  Chapter  President,  SEIU  Local  509 

Over  the  last  few  years,  most  state  funding  for  mental 
health  and  retardation  services  has  been  directed  to  private 
providers  of  community-based  services.  Despite  an  increase 
in  the  number  of  these  programs,  wages,  benefits,  and  staff- 
ing remain  at  low  levels.  These  developments  have  had  a 
direct  effect  on  the  quality  of  care  provided. 

In  May  1994,  Local  509  of  the  Service  Employees 
International  Union  (SEIU),  which  currently  represents  over 
9500  human  service  and  education  professionals  (most  of 
whom  are  employed  by  the  Commonwealth),  launched  a 
statewide  campaign  aimed  at  organizing  mental  health  and 
retardation  workers  in  community  programs.  One  of  the 
largest  union  campaigns  in  the  country,  it  is  unique  in  pro- 
posing a  partnership  with  managers  of  private  agencies  to 
develop  industry-wide  solutions  to  the  problems  confront- 
ing the  human  services  work  force.  In  addition  to  focusing 
on  traditional  union  issues  such  as  wages  and  benefits,  the 
union  is  making  quality  of  care  a  primary  demand  of  the 
campaign.  For  this  reason,  Local  509  is  a  strong  supporter 
of  the  Bill  of  Rights  for  Persons  with  Mental  Illness  and 
Mental  Retardation  (S.  731/H.  2013)  and  other  initiatives 
aimed  at  expanding  the  rights  and  quality  of  care  for  per- 
sons with  mental  illness. 

Low  pay  and  poor  working  conditions  in  group  homes 
have  led  to  a  high  annual  turnover  rate,  presently  66%. 
Entry  level  group  home  workers  in  the  private  sector  can 
earn  as  little  as  $14,500  annually,  a  figure  which  has 
changed  little  over  the  last  seven  years.  Indeed,  the  low 
wages  often  force  group  home  employees  to  work  two  and 
even  three  jobs  in  order  to  provide  for  their  families.  Fur- 
thermore, providers  are  increasingly  relying  on  part-time 
workers,  who,  in  addition  to  being  denied  such  basic  ben- 
efits as  health  insurance,  are  repeatedly  sent  to  different 
work  sites.  The  high  turnover  rate  and  use  of  part-time 
employees  is  detrimental  to  clients  who  depend  on  a  stable 
work  force.  Instead,  residents  are  regularly  confronted  with 
different  and  unfamiliar  staff  members.  It  is  an  unsettling 
and  distressing  atmosphere,  exactly  the  opposite  of  what 
they  should  be  experiencing. 

In  addition  to  low  pay  and  benefits,  there  are  other 
areas  of  concern  as  well.  Many  new  workers  are  placed 
with  little  or  no  training  because,  in  lean  times,  training  is 
often  the  first  item  to  be  cut.  As  a  consequence,  the  only 
available  source  for  information  on  handling  such  critical 
tasks  as  medication  administration,  violence  prevention,  and 
fire  safety  is  the  off-hours  training  for  which  workers  are 
not  paid.  Low  staffing  levels  also  are  a  considerable  prob- 
lem. Existing  unlicensed,  non-medical  staff  are  being  asked 
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to  assume  inappropriate  duties  such  as  monitoring  and  ad- 
ministering medication.  Staffing  deficiencies  have  a  nega- 
tive impact  not  just  on  the  employees  themselves,  but  also 
increase  the  risk  of  client  abuse  and  neglect. 

There  are  two  main  reasons  why  the  union  chose  to 
organize  on  a  statewide  basis.  Because  there  are  over  400 
private  providers  delivering  community  based  services  to 
persons  with  mental  illness  and  mental  retardation,  orga- 
nizing workers  at  and  negotiating  contracts  with  each  indi- 
vidual provider  would  have  been  a  logistical  nightmare 
More  importantly,  wages,  benefits,  and  staffing  levels  are 
largely  determined  by  the  state,  which  funds  up  to  95%  of 
provider  budgets.  It  is  the  state  budget,  therefore,  not  indi- 
vidual providers,  which  must  be  the  focus  of  change  in  the 
system.  Consequently,  the  goal  is  to  establish  one  union  for 
all  employees  of  mental  health  and  retardation  providers  in 
the  Commonwealth,  so  that  these  workers  may  bring  a  uni- 
fied voice  to  lobby  for  themselves  and  the  clients  they  serve. 

The  union  campaign  is  non-traditional  in  that  it  seeks 
a  cooperative  working  relationship  with  provider  manage- 
ment in  order  to  secure  increased  funding  from  the  legisla- 
ture. Since  November  1 994,  the  McCormack  Institute  at 
the  University  of  Massachusetts  in  Boston  has  hosted  dis- 
cussions on  this  effort  between  provider  directors,  union 
representatives,  and  client  advocates.  Since  mental  health 
and  retardation  services  are  largely  driven  by  the  individual 
needs  of  clients  and  their  families,  it  has  been  critical  that 
advocates  for  clients  have  a  voice  in  these  discussions. 

One  important  issue  under  discussion  is  ensuring  that 
a  statewide  union  addresses  the  individual  needs  and  con- 
ditions of  small  providers.  Although  the  providers'  fund- 
ing woes  all  emanate  from  the  same  source,  each  provider 
has  developed  its  own  culture  and  history,  which  should 
not  be  ignored  in  the  effort  to  correct  the  common  problem. 

An  increasingly  privatized  inpatient  mental  health 
system  has  led  to  considerable  fragmentation  and  lack  of 
standardization  ~  for  both  workers  and  clients.  In  addition 
to  generally  causing  reduced  wages  and  benefits, 
privatization  has  resulted  in  different  wage  levels  and  per- 
sonnel policies  for  workers  doing  the  same  job.  There  has 
been  a  similar  result  for  clients,  whose  rights  are  not  uni- 
formly protected  in  private  settings.  For  example,  clients 
in  state-operated  acute  mental  health  facilities  have  undis- 
puted access  to  such  basic  rights  as  legal  assistance  On 
private  inpatient  units,  however,  each  hospital  has  a  differ- 
ent policy  regarding  these  rights. 

Consequently,  just  as  a  main  goal  of  the  organizing 
campaign  is  to  win  a  uniform  and  decent  wage  and  benefit 
package  for  all  workers  in  the  mental  health  and  retarda- 
tion field,  so  too  is  there  hope  of  achieving  passage  of  leg- 
islation, such  as  S.  731,  which  would  guarantee  uniform 
and  basic  rights  for  even  recipient  of  mental  health  and 
retardation  services.  The  identity  of  the  provider  should 
determine  neither  the  wages  and  benefits  of  the  workers 
nor  the  extent  of  rights  available  to  the  clients. 
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SEX  continued  from  page  2 

of  "Special  Precautions,"  including  (but  not  limited  to) 
"orders  requiring  constant  or  close  observations,"  "when- 
ever any  client,  regardless  of  HTV  status,  engages  in,  or  is 
at  imminent  risk  of  engaging  in  activities  which  present  a 
risk  of  HIV  transmission,"  i.e.  sexual  activity.7  These  "spe- 
cial precautions"  are  in  addition  to  other  interventions  for 
behavior  management  and  "should  be  implemented  in  a 
manner  least  restrictive  to  the  client."8  It  does  not  appear 
that  these  policies  have  been  integrated  into  any  client  sexu- 
ality policies  at  an  institutional  level. 

The  Policy  Should  Be  Clear  and  Uncontradictory. 

Ideally,  a  policy  will  begin  with  some  guiding  prin- 
ciples that  will  help  staff  persons  make  judgment  calls  in 
situations  that  are  not  precisely  covered  by  the  policy.  Both 
Westborough  and  Medfield  have  a  policy  statement  at  the 
beginning  of  their  policies.  The  Westborough  statement  is 
more  in  the  nature  of  a  summary;  the  Medfield  statement  is 
closer  to  an  outline  of  the  principles  behind  the  policy. 

In  addition,  the  policy  will  be  clear  and  will  designate 
who  is  responsible  for  implementation,  and  what  is  expected 
of  each  member  of  the  treatment  team  and  staff.  The 
Westborough  policy  does  an  admirable  job  in  this  respect. 

Finally,  it  is  crucial  that  the  policy  define  key  terms 
and  not  be  internally  contradictory.  For  example,  the  con- 
cept of  competence  is  very  important  to  Medfield 's  policy, 
but  it  is  not  defined.  Charles  River  West  prohibits  "sexual 
contact"  between  patients  or  patients  and  others,  but  does 
not  define  "sexual  contact."  Lack  of  clarity  can  also  be 
manifested  by  overuse  of  the  qualifier  "to  the  extent  appro- 
priate," or  "as  appropriate,"  leaving  staff  (who  have  not 
been  informed  about  what  is  considered  appropriate  in  this 
extremely  controversial  area)  in  virtually  the  same  position 
as  before. 

The  issue  of  internal  contradiction  is  also  very  im- 
portant in  this  area.  For  example,  the  requirements  of  the 
state-wide  AIDS  policy  referred  to  above  include  wide- 
spread availability  of  condoms,  and  some  wards  do  make 
condoms  freely  available.  Although  this  is  an  excellent  idea, 
the  message  to  the  institutionalized  person  is  contradictory: 
the  individual  is  told  both  that  sexual  contact  is  forbidden 
and  that  condoms  are  freely  available.  Another  internal 
contradiction  is  to  give  off-ward  and  off-campus  privileges 
to  people  who  are  prohibited  from  engaging  in  sexual  ac- 
tivity. 

The  Policy  Should  Be  Developed  Through  a  Process 
that  Includes  Education,  Self-Awareness,  and  Input 
From  All  Concerned  Parties. 

Precisely  because  of  the  controversial  nature  of  this 
topic,  policies  tend  to  be  handed  down  with  a  minimum  of 
input  from  the  two  groups  most  affected-clients  and  staff. 
Yet  the  literature  unanimously  recommends  the  involvement 
of  staff  in  policy  development,  after  receiving  education 
and  training  in  the  area.  Researchers  have  found  that  staff 
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bring  many  anxieties  and  preconceptions  to  this  area,  which 
adversely  impact  on  their  ability  to  deal  appropriately  with 
clients  about  issues  of  sexuality.9  Clients  also  have  strong 
feelings  in  this  area;  interestingly,  the  research  shows  that 
they  are  less  embarrassed  and  more  forthcoming  in  discus- 
sions about  issues  of  sexuality  than  staff  For  many,  the 
need  for  privacy  and  to  alleviate  loneliness  and  isolation 
seem  to  be  paramount.10 

SUBSTANCE  OF  POLICIES  RELATING  TO 
CLIENT  SEXUALITY 

The  Policy  Should  Be  Aimed  at  Actively  Preventing, 
Detecting  and  Eliminating  Coerced  or  Unwanted  Sex. 

Although  all  surveyed  institutions  in  Massachusetts 
with  a  policy  prohibit  sex  of  any  kind  between  clients,  there 
is  a  difference  between  paper  prohibitions  and  a  genuine 
commitment  to  prevent  and  eliminate  coercive  sexuality  on 
the  wards  and  grounds  of  the  institution.  Institutions  should 
work  on  developing  policies  and  programs  that  will  sup- 
port clients  in  resisting  sexual  abuse  and  encourage  both 
clients  and  staff  to  report  it. 

Medfield  should  be  commended  for  requiring  that  a 
patient's  treatment  plan  must  make  specific  mention  when 
there  is  risk  of  sexual  vulnerability  or  sexual  aggression. 
All  institutions  should  inquire  about  a  client's  prior  history 
of  physical  and  sexual  abuse.  This  has  an  impact  on  the 
treatment  plan,  use  of  seclusion  and  restraint,  and  also  po- 
tentially on  vulnerability  to  further  sexual  abuse.  The 
Medfield  policy  further  requires  specific  plans  for  main- 
taining patient  safety  that  should  be  clearly  stated  and  re- 
viewed on  a  periodic  basis. 

In  addition,  client  education  about  social  situations 
and  how  to  say  no  is  extremely  helpful,  especially  if  done 
by  outside  groups  such  as  women's  groups.  For  example, 
Westborough  has  an  arrangement  with  the  local  rape  crisis 
center  when  a  client  has  been  sexually  assaulted;  perhaps 
an  arrangement  could  be  made  with  a  similar  group  to  do 
client  consciousness  raising  and  education.  This  task  should 
not  be  assigned  to  regular  staff  unless  they  have  received 
special  training. 

In  addition,  both  clients  and  staff  should  be  given 
strong  encouragement  to  report  incidents  of  sexual  moles- 
tation or  rape.  This  is  much  more  difficult  than  it  sounds, 
precisely  because  the  prevailing  culture  is  one  of  silence; 
because  the  stigma  associated  with  diagnoses  of  mental  ill- 
ness results  in  deep  distrust  of  patient  reports;  and  because 
the  effort  to  investigate  and  terminate  staff  who  are  sexu- 
ally abusive  can  be  enormously  costly  in  every  sense  of  the 
word. 

There  are  many  ways  that  institutions  can  make  clear 
that  they  take  the  issue  of  preventing  and  punishing  sexual 
abuse  of  patients  extremely  seriously.  They  can  prevent 
male  staff  members  from  monitoring  women  in  restraints 
or  seclusion,  or  from  taking  women  clients  out  on  pass  or 
to  medical  appointments  alone.  There  are  many  ways  to 
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reflect  a  commitment  to  prevent  sexual  abuse  of  clients. 
For  example,  although  all  institutions  surveyed  define  any 
sexual  contact  between  staff  and  clients  as  sexual  abuse 
and  prohibit  it,  Westborough  is  the  only  facility  that  even 
mentions  the  possibility  of  criminal  action  being  initiated 
against  the  staff  member. 

An  allegation  of  sexual  assault  by  one  patient  against 
another  creates  extremely  difficult  issues  for  the  institution 
that  is  responsible  to  them  both,  both  clinically  and  legally, 
yet  many  directors  of  institutions  have  not  sought  guidance 
or  come  to  any  conclusion  about  how  to  handle  all  the  po- 
tential problems  of  privacy,  confidentiality',  and  conflict  of 
interest. 

In  order  to  encourage  staff  to  report  possible  inci- 
dents of  molestation  by  other  staff  members,  it  must  be 
clear  that  any  staff  member  so  accused  will  be  treated  fairly. 
All  institutions  have  written  policies  relating  to  adverse 
actions  against  employees,  but  specific  policies  should  be 
written  addressing  precisely  what  will  be  done  in  the  event 
an  employee  is  suspected  of  sexually  molesting  a  client. 
Staff  members  (especially  unions  where  applicable)  need 
to  be  initially  consulted  about  the  content  of  this  policy, 
and  allowed  input  at  every  stage  of  development. 

The  case  of  Komlosi  v.  New  York  State  Office  of 
Mental  Retardation  and  Developmental  Disability"  in- 
volved an  employee  of  the  New  York  Office  of  Mental  Re- 
tardation and  Developmental  Disability'  indicted  by  a  grand 
jury  for  sexual  abuse  of  a  client.  The  charges  were  dropped 
when  the  client  reneged  on  his  story,  although  there  was 
ample  circumstantial  evidence  corroborating  sexual  abuse 
of  that  client  and  others  by  the  defendant.  The  employee 
sued  the  Department,  and  while  a  number  of  his  claims 
were  dismissed,  those  that  were  not  provide  insight  into  the 
protections  that  should  be  built  into  investigations  of  alle- 
gations of  sexual  abuse.  The  case  itself  also  conveys  a  vivid 
sense  of  the  difficulty'  which  an  institution  or  agency  can 
face  in  trying  to  prevent  and  punish  sexual  abuse  by  its 
staff. 

Komlosi  suggests  that  when  an  institution  or  agenes- 
is presented  with  an  allegation  of  sexual  abuse  by  an  em- 
ployee, it  should  provide  the  employee  with  notice  and  an 
opportunity-  to  respond  prior  to  suspension,  as  well  as  a 
prompt  hearing  either  before  or  immediately  after  suspen- 
sion. It  should  have  conducted  at  least  some  investigation 
prior  to  suspension  that  will  provide  it  with  a  basis  for 
acting  that  is  neither  random  nor  arbitrary.  An  extremely 
problematic  part  of  the  decision,  which  is  open  to  question, 
suggests  that  the  employee  must  be  promptly  reinstated  if  a 
complaining  witness  recants,  even  if  ample  evidence  from 
other  witnesses  suggests  that  the  employee  has  in  fact  en- 
gaged in  sexual  misconduct. 

On  the  other  hand,  institutions  with  knowledge  or 
strong  suspicion  that  a  staff  member  has  engaged  in  sexual 
abuse  act  at  their  peril  if  they  do  not  immediately  separate 
the  client  from  the  staff  member  and  conduct  a  prompt  in- 


vestigation. The  cases  where  an  institution  is  found  liable 
for  rape  or  assault  of  a  client  almost  always  reveal  a  facil- 
ity already  on  notice  about  the  potential  risk  presented  by  a 
particular  staff  member. 

Thus,  institutional  administration  must  walk  a  tight- 
rope between  sensitivity'  to  client's  rights  and  needs  and 
staff  members'  rights  and  needs.  One  of  the  worst  ways  of 
responding  to  this,  which  happens  with  alarming  frequency, 
is  to  simply  transfer  the  staff  member  (or  aggressive  client) 
to  another  ward,  with  no  significant  investigation  of  the 
charges  on  the  first  ward  and  with  no  information  to  the 
staff  on  the  new  ward.  This  is  a  classic  example  of  how 
most  institutions  deal  with  any  issue  involving  sexuality-- 
resolve  it  only  in  the  most  limited,  immediate  sense,  and 
ignore  or  conceal  everything  else.  This  reflects  callousness 
and  indifference  to  client  safety,  and  should  not  be  permitted 

The  Policy  Should  Permit,  Under  Certain 
Circumstances,  Mutual  and  Voluntary  Sexuality  in 
Institutional  Settings. 

The  concept  of  voluntary  sexuality  in  institutional 
settings  cannot  be  adequately  addressed  or  even  grasped 
until  a  facility'  first  acknowledges  the  importance  of  sex 
and  love  in  its  clients'  lives,  and  then  takes  steps  to  ensure 
that  the  facility  not  only  proclaims  itself  safe  but  is  safe. 
The  current  status  quo  is  the  w  orst  of  both  w  orlds:  institu- 
tions neither  prevent  covert,  coercive  sex,  nor  do  they  per- 
mit the  acknowledged  presence  of  mutual  and  supportiv  e 
relationships  among  patients. 

In  addition,  the  current  focus  on  competence  and  con- 
sent misstates  the  appropriate  standard,  in  part  because  it 
replicates  ideas  about  sexuality'  prevalent  in  the  larger  so- 
ciety'. Because  so  many  institutionalized  women  hav  e  suf- 
fered sexual  abuse  as  children,12  they  may  readily  "con- 
sent" to  unwanted  sex;  in  the  closed  atmosphere  of  institu- 
tions, as  in  the  family,  the  alternative  may  appear  to  be 
dangerous,  or  even  impossible  to  conceptualize.  Rather,  the 
focus  should  be  on  mutuality'  and  voluntariness.  It  should 
not  be  sufficient  to  consent:  the  relationship  should  be  mu- 
tually desired  by  both  parties.  Competence  evaluations  may 
sneak  in  judgments  about  the  wisdom  of  the  relationship, 
but  these  judgments  are  inappropriate;  when  employed.  the\ 
would  proscribe  most  relationships  ~  in  or  out  of  institu- 
tions. Mutuality  and  voluntariness  are  much  better  stan- 
dards to  avoid  this  danger. 

It  is  neither  out  of  the  question  nor  impossible  for 
institutions  to  permit  voluntary  sexuality  .  New  York  State 
has  a  policy  in  place  that  permits  voluntary  sex  between 
clients  under  certain  circumstances;  Nebraska  also  has  one. 
in  a  more  limited  way.  In  states  where  there  is  no  policy, 
some  facilities  permit  voluntary  sexuality  between  clients 
For  example,  one  96-bed  inpatient  psychiatric  hospital  in 
California  currently  permits  voluntary  sexuality.13 

Consensual  sexuality  is  permitted  in  at  least  one  in- 
stitution for  mentally  retarded  persons  in  Massachusetts. 
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with  the  knowledge  of  the  highest  court  in  Massachusetts, 
which  struck  down  a  lower  court's  ruling  that  people  who 
engage  in  sexual  activity  in  this  institution  must  be  tested 
for  HTV  seropositivity.14  In  this  case,  Anthony  was  a  mod- 
erately retarded  man  under  limited  guardianship  living  at 
the  Templeton  Colony  of  the  Femald  State  School,  which 
had  counselled  him  and  his  partner  about  safe  sex  and  pro- 
vided them  with  condoms.  The  Supreme  Judicial  Court 
vacated  the  order  to  impose  HIV  testing,  finding  that  deci- 
sions as  to  how  to  deal  with  these  issues  lay  with  the  De- 
partment of  Mental  Retardation  and  that  the  order  consti- 
tuted an  impermissible  encroachment  on  the  Executive 
Branch. 

A  policy  permitting  voluntary  sexuality  may  in  fact 
be  seen  as  legally  required  by  Foy  v.  Greenblott.15  Virgie 
Foy,  who  had  been  adjudicated  incompetent  but  had  re- 
tained the  power  to  make  treatment  decisions,  became  preg- 
nant at  the  institution  where  she  resided.  Her  pregnancy 
was  not  discovered  until  two  weeks  before  her  delivery. 
Virgie  Foy's  representative  sued  the  Public  Guardian,  ap- 
pointed as  her  conservator,  and  various  members  of  the 
hospital  staff  for  negligence  in  failing  to  provide  her  with 
contraceptives  and  counseling;  failing  to  supervise  her  suf- 
ficiently in  her  contacts  with  men  to  prevent  the  pregnancy; 
and  failing  to  discover  the  pregnancy  in  time  to  permit  an 
abortion. 

The  court  distinguished  among  this  list  of  grievances, 
permitting  claims  that  would  expand  her  right  to  make 
choices  about  her  sexuality  (i.e.,  the  claims  that  defendants 
were  negligent  in  their  failure  to  provide  contraceptives  and 
counseling  and  in  their  failure  to  discover  the  pregnancy  in 
time  for  her  to  have  made  a  choice  about  whether  to  termi- 
nate the  pregnancy),  but  resoundingly  rejecting  the  claim 
that  the  defendants  should  have  supervised  her  activities 
more  closely  to  prevent  her  from  having  sex.16 

At  the  very  least,  Foy  and  Anthony  teach  that  sexual- 
ity of  residents  is  not  simply  a  clinical/treatment  issue  more 
difficult  and  complex  than  most.  Like  many  clinical/treat- 
ment concerns,  client  sexuality  is  also  a  rights  issue.  It  im- 
plicates the  right  to  privacy,  the  right  to  least  restrictive 
forms  of  treatment,  and  the  right  to  freedom  of  association. 
Because  many  institutions  respond  to  consensual  sex  be- 
tween residents  by  taking  away  privileges,  and  imposing 
seclusion  and  even  restraint,  the  institution's  response  will 
implicate  the  right  to  be  free  from  punishment,  and  the  right 
to  be  free  from  unreasonable  restrictions  on  freedom  of 
movement  and  undue  bodily  restraint.  For  the  very  reason 
that  many  institutions  see  their  restriction  of  a  client's  sexu- 
ality as  a  treatment  issue,  questions  can  be  raised  regard- 
ing the  client's  right  to  refuse  that  particular  mode  of  treat- 
ment. 

This  is  not  to  suggest  that  client  sexuality  is  not  a 
clinical  or  treatment  issue,  but,  rather,  that  it  is  also  a  rights 
issue,  and  that  institutions  must  begin  to  frame  it  that  way. 
Westborough's  policy  recognizes  that  "clients'  right  to  pri- 
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vacy  is  understood  to  be  of  the  utmost  importance,"  and 
that  "[a]bove  all,  the  rights  and  sensibilities  of  patients  will 
guide  all  staff  interventions  ."  This  is  good  as  far  as  it  goes, 
but  the  Westborough  policy  relating  to  non-coercive  sex 
does  not  appear  to  incorporate  this  outlook. 

Deconstructing  prohibitions  against  client  sexuality 
leads  to  four  distinguishable  concerns  implicated  in  such 
policies: 

1)  clinical  concerns  regarding  individual  clients; 

2)  concerns  about  ward  control  and  effects  on  other 
clients; 

3)  liability  concerns  (which  closely  relate  to  but  are 
distinguishable  from) 

4)  political  concerns. 

The  clinical  concerns  about  individual  clients  by  their 
nature  do  not  justify  a  blanket  policy  as  to  all  clients. 
Whether  voluntary  and  mutual  sexual  relations  are  consid- 
ered a  "privilege"  or  a  "right,"  there  are  certainly  some 
clients  able  to  make  such  decisions. 

Many  professionals  acknowledge  that  ward  control 
issues  are  the  predominant  reasons  that  they  oppose  sexual 
relations  on  the  unit,  which  is  one  reason  why  so  many 
liaisons  take  place  outside  on  hospital  grounds.  Ward  con- 
trol issues  are  undoubtedly  valid  to  some  extent,  although 
the  spectre  of  chaotic  wards  has  been  used  to  oppose  al- 
most every  client  right,  from  the  right  to  refuse  treatment  to 
the  right  to  be  free  from  unreasonable  seclusion  and  re- 
straint to  the  right  of  attorneys  and  advocates  to  have  ac- 
cess to  wards.  In  some  cases,  opposition  on  the  basis  that  a 
new  policy  will  disturb  the  patients  masks  a  fear  that  it  will 
disturb  the  familiar  institutional  routine.  The  fact  that  fa- 
cilities such  as  the  ones  discussed  officially  permit  client 
sexuality  undermines  assertions  that  such  a  policy  cannot 
be  pursued  without  dire  consequences. 

Liability  concerns  are  often  raised.  While  there  is  in- 
sufficient space  in  this  article  to  address  these  concerns  in 
depth,  they  appear  to  divide  into  two  categories:  liability  if 
a  female  client  becomes  pregnant  or  is  infected  with  a  sexu- 
ally transmitted  disease;  and  litigation  brought  by  enraged 
parents  who  counted  on  the  facility  to  protect  their  adult 
children  and  prevent  them  from  engaging  in  any  form  of 
sexuality. 

It  is  interesting  that  liability  concerns  do  not  push  in- 
stitutions to  more  actively  prevent  sexual  molestation  and 
abuse,  which  accounts  for  a  substantial  amount  of  litiga- 
tion every  year.  In  terms  of  concerns  about  parents'  reac- 
tions, it  is  undoubtedly  true  that  many  parents  react  fiercely 
to  any  hint  of  sexuality  in  institutional  settings.  It  is  diffi- 
cult for  parents  to  acknowledge  the  sexuality  of  their  chil- 
dren, and  especially  difficult  to  deal  with  the  sexuality  of 
their  adult  disabled  children.  This  is  understandable,  but  it 
is  not  a  good  basis  on  which  to  make  policy  about  adults 
and  their  sex  lives. 

There  are  also  legal  indications  that  parents  do  not 
absolutely  rule  their  adult  children's  sexual  choices  and 
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preferences.  A  legal  finding  of  incompetence  does  not  in- 
herently negate  an  individual's  right  to  make  decisions  about 
his  or  her  sexuality.  Both  Anthony  and  Foy  involved  clients 
under  guardianship,  who  had  been  found  to  be  incompetent 
for  at  least  some  purposes. 

One  of  the  stumbling  blocks  reported  by  institutions 
and  agencies  that  genuinely  wish  to  permit  truly  voluntary 
and  mutual  sexuality  is  that  such  a  policy  would  require 
the  facility  to  set  aside  a  room  or  area  where  such  activities 
could  take  place.  While  it  would  be  unwise  to  have  a  policy 
permitting  voluntary  and  mutual  sexuality  without  also 
providing  a  specific  and  private  location  where  that  can 
take  place,  it  would  be  politically  difficult  to  promulgate  a 
policy  allowing  sexuality  and  simultaneously  setting  aside 
a  room  for  the  purpose. 

Nevertheless,  regardless  of  their  policies  on  sexual- 
ity, all  institutions  should  provide  on  each  ward  a  private 
room  where  a  client  can  go  to  get  away  from  the  chaos  and 
overstimulation  on  the  ward.  People  who  have  been  insti- 
tutionalized, particularly  those  with  histories  of  sexual 
abuse,  describe  repeatedly  the  crucial  and  desperate  need 
for  a  place  to  be  private,  alone,  and  quiet.  A  client  could 
get  a  key  to  this  room  from  a  staff  member,  and  could  lock 
herself  in  and  perhaps  listen  to  music  on  headphones,  read, 
write,  draw,  or  simply  be  still.  Wards  could  allow  clients  to 
use  such  rooms  one  at  a  time.  If  the  time  came  that  a  deci- 
sion was  made  that  voluntary  and  mutual  sex  was  permis- 
sible in  the  case  of  certain  residents,  the  room  would  al- 
ready exist. 

CONCLUSION 

For  most  of  us,  life  can  be  divided  into  public  and 
private  spheres.  Because  institutional  life  is  perennially 
public,  prohibitions  on  activities  that  are  traditionally  not 
permitted  in  public  settings  effectively  operate  to  deny  in- 
stitutionalized people  some  of  the  most  basic  experiences 
of  human  life.  This  may  be  endurable  if  institutionalization 
is  brief —an  interruption  in  a  life  where  privacy  is  ordinarily 
available.  But  if  institutionalization  is  the  individual's  way 
of  life  for  many  months,  policies  that  utterly  prohibit  ro- 
mantic relationships  between  patients  are  troubling. 

There  is  something  about  sex  in  institutional  settings 
that  feels  anomalous.  But  the  aspect  of  providing  for  the 
sexual  and  intimacy  needs  of  people  who  are  institutional- 
ized for  a  substantial  period  of  time  that  is  unnatural  and 
aberrant  is  that  people  should  not  be  spending  substantial 
periods  of  time  in  settings  that  are  themselves  unnatural 
and  aberrant.  The  problem  is  not  that  people  want  to  have 
relationships,  intimacy,  and  sex.  The  problem  is  that  they 
must  live  in  a  setting  where  they  are  so  completely  deprived 
of  a  private  life  that  any  aspect  of  life  ordinarily  conducted 
in  private—from  courtship  to  making  love-is  prohibited  and 
punished.  If  the  paradox  does  not  lead  us  to  dismantle  in- 
stitutions, then  at  the  very  least  we  must  honestly  face  the 
basic  human  needs  for  intimacy  and  connection  of  the  people 


who  are  not  permitted  to  leave  them. 
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THE  MINORS  RIGHTS  HANDBOOK 

Please  call  or  write  to  order  any  of  the  following 

Guardianship  Handbook 

Suggested  donation:  $35 

Mental  Health  Law  Packet 

Suggested  donation:  $15 

Minors  Rights  Handbook 

Suggested  donation:  $35 

If  you  have  already  sent  in  a  donation  for  the 
Minors  Rights  Handbook,  we  thank  you  for 
that  and  for  your  patience.  The  Handbook  has 
taken  longer  to  assemble  than  anticipated,  but 
we  expect  to  have  it  published  within  the  next 
two  months.  You  will  receive  your  copy  as 
soon  as  it  is  ready 
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MANAGED  CARE  INITIATIVE 
EXPANDS;  IMPACT  CONTINUES  TO 
BE  FELT 

Susan  Fendell 
Attorney,  Mental  Health  Legal  Advisors  Committee 

In  the  1990s,  the  health  care  delivery  system  is  changing 
dramatically,  as  health  maintenance  organizations,  pre- 
ferred provider  networks  and  other  selective  arrangements 
assume  greater  importance  in  both  the  private  and  public 
health  insurance  markets.  As  the  trend  continues,  hospi- 
tals, physicians  and  other  medical  providers  are  increas- 
ingly concerned  about  their  inclusion  in  these  select  man- 
aged care  networks.  With  health  reform  on  the  horizon, 
inclusion  may  well  become  a  matter  of  survival. 

—Managed  Care  Provider  Networks,  Getting  In  & 
Staying  In,  March  1994  conference  brochure 

Are  you  fully  up-to-date  on  the  latest  managed  care  mar- 
keting strategies?  Are  you  looking  for  revolutionary  tac- 
tics to  win  sales  contracts  with  managed  care  organiza- 
tions? 

—Selling  and  Marketing  to  Managed  Care,  Novem- 
ber 1994  conference  brochure 

Automate  treatment  planning  with  a  client-based,  out- 
come-driven behavioral  healthcare  system. ...Eligibility  in- 
formation is  more  than  demographics,  it  could  include 
risk  factors  and  outcomes..  . As  behavioral  health  provid- 
ers enter  into  private  and  public  sector  managed  care  net- 
works, closely  controlling  service  utilization  and  cost  as- 
sumes great  importance. 

—Information  Technology  for  Behavioral  Health 
Management,  January  1995  conference  brochure 

Driven  by  market  forces  and  impending  health  care  legis- 
lation, capitation  is  quickly  emerging  as  the  leading  form 
of  provider  reimbursement.  Is  your  organization  ready  to 
deal  with  the  increasing  pressure  of  cost  containment  in 
managed  care?  Are  you  ready  to  respond  to  the  inevitable 
transition  from  fee-for-service  to  capitation  reimburse- 
ment, which  is  already  occurring  at  breakneck  speed. 

—Health  Care  Capitation  and  Risk  Sharing,  Janu- 
ary 1995  conference  brochure 

Whether  you  are  a  state  agency  applying  for  federal  waiv- 
ers or  a  Managed  Behavioral  Healthcare  payer  or  pro- 
vider assessing  and  demonstrating  your  ability  to  hold  a 
managed  care  contract,  you  cannot  afford  to  miss  this 
event!... Don't  Miss  our  Feature  Presentations  from  HCFA 
and  the  National  Association  of  State  Mental  Health  Pro- 
gram Directors! 

—Medicaid  Behavioral  Health  Capitation,  April 
1995  conference  brochure 

Popular  wisdom  these  days  is  that  managed  care  is 
the  wave  of  the  future  and  a  done  deal.  Its  popularity  among 
Weld  Administration  officials  is  certainly  clear.  Managed 
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care  is  integral  to  Governor  Weld's  welfare  reform  and  Med- 
icaid waiver  request  pending  before  the  Health  Care  Fi- 
nance Administration.  The  request  for  proposal  for  the 
Medicaid  mental  health  and  substance  abuse  managed  care 
program  is  due  out  in  July  and  new  bids  are  likely  to  be  due 
in  September.  Expected  bidders  include  the  current  con- 
tractor, Mental  Health  Management  of  America  (MHMA)1, 
Options  Mental  Health,  Medco  Behavioral  Care  Systems, 
Value  Behavioral  Health,  Inc.,  CMG,  and  Green  Spring 
Health  Services,  Inc.,2  all  national  players  in  the  health 
management  field.  The  award  is  scheduled  to  be  made  in 
November  and  the  new  contract  will  begin  in  January  1996. 

This  article  examines  the  current  status  of  the  Medic- 
aid mental  health  managed  care  program,  as  well  as  its 
impact  on  utilization  of  mental  health  services  in  Massa- 
chusetts. 

Waiver 

To  continue  its  managed  care  programs,  the  Com- 
monwealth must  gain  a  waiver  from  the  federal  Health  Care 
Financing  Administration  (HCFA)  of  Medicaid's  freedom 
of  choice  provisions.  At  the  time  of  publication,  the 
Commonwealth's  application  for  a  managed  care  waiver 
was  still  pending.  In  December  1994,  HCFA  submitted  fol- 
low-up questions  to  the  Commonwealth's  application,  pin- 
pointing how  the  40%  decrease  in  hospitals  serving  recipi- 
ents under  managed  care  affects  access,  how  the  proposal 
to  allow  up  to  60  minutes  in  travel  time  for  inpatient  ser- 
vices compared  to  pre-waiver  travel  time,  how  medical 
record  reviews  will  be  conducted,  and  cost  effectiveness. 

Interface  with  the  Department  of  Mental  Health 

For  FY96,  the  Department  of  Mental  Health  (DMH), 
in  its  continuing  efforts  to  privatize  mental  health  care  in 
the  Commonwealth  and  implement  "public  managed  care," 
plans  to  turn  over  management  of  acute  hospitalization  to 
the  private  management  company  which  contracts  with  the 
Division  of  Medical  Assistance  (DMA).3  While  represen- 
tatives of  DMA  have  stated  that  the  sole  purpose  of  this 
union  is  to  increase  the  buying  power  of  both  DMH  and 
DMA,4  it  appears  that  the  impact  of  this  agreement  is  to 
turn  over  DMH's  control  of  clinical  decisions  to  a  private 
corporation. 

DMH  will  participate  in  the  development  of  access, 
utilization,  and  quality  management  standards  to  be  included 
within  purchasing  specifications  and  used  internally  by  the 
managed  care  organization  (MCO).5  However,  DMH  will 
cede  day-to-day  decisions  about  acute  care  for  individual 
clients  to  the  MCO.  In  addition,  under  a  preliminary  agree- 
ment between  DMH  and  DMA,  DMA  must  review  and 
approve  DMH  complaint  investigation  procedures  at  DMH 
licensed  mental  health  facilities.6  DMA  also  has  the  au- 
thority to  approve  DMH  plans  for  licensing  and  review  of 
both  acute  and  continuing  care  providers,  whether  or  not 
currently  licensed  by  DMH.7  Furthermore,  the  agreement 
permits  DMH  to  delegate  its  licensing  responsibility  to 
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organizations  and  other  state  agencies.  DMH  currently  has 
sole  authority  to  determine  the  licensing  provisions  of  fa- 
cilities under  its  jurisdiction. 

Complaints  about  clinical  decisions  will  first  be  di- 
rected to  a  DMH  area  medical  director  and  an  MCO  repre- 
sentative. If  not  resolved  at  that  level,  they  will  be  handled 
by  DMA  and  DMH  central  office  staff.  If  still  not  resolved, 
the  DMH  Deputy  Commissioner  for  Clinical  and  Profes- 
sional Services  will  assume  responsibility  for  resolution.8 

Discharge  Planning 

The  lack  of  discharge  planning  for  children  and  ado- 
lescents leaving  hospitals  was  highlighted  in  a  September 
1994  report  showing  that  only  57%  of  hospitals  and  42% 
of  residential  treatment  facilities  provided  any  discharge 
planning.9  If  any  notation  concerning  the  scheduling  of  af- 
tercare, medication  plans,  guidance  to  the  parents  on  how 
to  deal  with  the  child,  or  work  with  the  family  appeared  in 
the  discharge  summary  then  discharge  planning  was  con- 
sidered to  be  accomplished.  Given  the  low  level  of  activity 
required  to  indicate  that  discharge  planning  was  accom- 
plished, the  low  percentage  of  facilities  performing  any  dis- 
charge planning  signals  a  major  problem.  MHMA  acknowl- 
edged the  problem,  but  attributed  it  in  part  to  a  shortage  of 
staff  in  facilities;  it  gave  these  providers  what  it  character- 
ized as  a  modest  rate  increase  in  July  1994. 10 

Case  management 

As  of  November  1994,  the  intensive  clinical  manage- 
ment (ICM)  program  was  actively  working  with  236  adults 
and  70  children.  Of  all  recipients  in  the  program,  almost 
two-thirds  were  referred  due  to  the  high  cost  of  providing 
services  or  number  of  admissions;11  the  rest  were  referred 
due  to  clinical  risk  or  pregnancy.  Of  the  adults,  26%  were 
substance  abusers,  31%  had  been  dually  diagnosed,  and 
43%  had  a  mental  disorder  as  their  primary  diagnosis.12 
ICM  clinicians  do  not  replace  DMH  case  managers  or  pro- 
vide care;  they  coordinate  care  and  track  service  delivery 
and  outcomes. 

One  exciting  aspect  of  the  ICM  program  is  the  intro- 
duction of  community  support  services  for  adults.  These 
services  are  provided  by  persons  with  Bachelor  level  de- 
grees and  include  such  assistance  as  teaching  daily  living 
skills  and  transportation  to  appointments,  as  well  as  more 
traditional  efforts  such  as  medication  management.13  Since 
ICM  for  adults  only  began  in  August  1994  and  support 
services  were  not  operative  until  October  1994,  no  data  is 
available  to  determine  how  extensively  community  support 
will  be  utilized. 

ICM  clinicians  may  also  work  with  support  teams 
for  children  and  adolescents.  Child  and  adolescent  support 
services  are  actually  rendered  by  family  stabilization  teams, 
which  MHMA  envisions  will  focus  on  child,  as  opposed  to 
parental,  support  in  this  capacity.  Like  adult  community 
support  services,  child  and  adolescent  services  will  include 
such  non-traditional  Medicaid  services  as  transportation. 


Both  ICM  and  support  teams  for  minors  began  in  July  1 994, 
so  that  insufficient  data  is  available  to  gauge  usage. 

Family  stabilization  services 

Family  stabilization  services,  which  were  hailed  by 
MHMA  and  family  groups,  do  not  appear  to  be  receiving 
widespread  use.  There  has  been  a  moderate  increase  in  the 
number  of  users  since  the  first  full  month  after  their  intro- 
duction in  July  1993. 14  Expenditures  per  recipient  are  er- 
ratic but  appear  to  be  declining. 
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Crisis  services 

Continuing  a  trend  previously  reported  in  the  Advi- 
sor,15 both  expenditures  for  and  the  number  of  recipients 
using  crisis  care16  have  increased  substantially  between 
October  1992  and  October  1994  ~  by  167%  and  99%  re- 
spectively.17 Use  of  crisis  care,  however,  does  not  appear 
to  have  resulted  in  any  significant  reduction  in  inpatient 
hospitalization.  Total  expenditures  for  hospitalization  in- 
creased slightly  from  $3.4  to  $3.7  million  between  October 
1992  and  October  1994. 18  Likewise,  the  number  of 
unduplicated  recipients  who  were  hospitalized  increased 
13%.19 

Recipients  and  family  members  complain  that  con- 
sumers are  now  being  forced  to  jump  through  extra  hoops 
to  gain  access  to  hospital  care.  MHMA  stated  that  it  would 
be  investigating  whether  crisis  expenditures  are  merely 
paying  for  duplicative  evaluations  of  recipients  (i.e.,  once 
by  the  crisis  provider  and  again  by  the  hospital). 

Inpatient  and  Outpatient  Trends 

As  noted  above,  total  inpatient  hospitalization  expen- 
ditures and  the  number  of  unduplicated  recipients  using 
hospital  services  have  remained  relatively  stable  during 
MHMA's  tenure.20  According  to  MHMA,  the  average  hos- 
pital stay  has  increased  slightly  for  children  and  adoles- 
cents, from  14.1  days  in  1993  to  14.7  days  in  1994.  and 
decreased  for  adults,  from  10. 1  to  9.5  days.21  In  the  second 
half  of  1992,  the  average  length  of  stay  for  all  recipients 
was  1 1 .9  days.22  By  the  last  five  months  of  1994,  the  aver- 
age length  of  stay  was  9.9  for  adults  and  13  .9  for  children 
and  adolescents.23 

Some  associate  recidivism  with  length  of  stay  Be- 
tween July  1992  and  September  1994.  the  30-day  recidi- 
vism rate  increased  for  adults  (from  1 4%  to  1 6%,  with  a 
peak  of  19%  in  the  third  quarter  of  1993)  and  stayed  the 
same  for  both  children  and  adolescents  (6%  for  the  former 
and  1 1%  for  the  latter).24  Others  cite  the  lack  of  follow-up 
services  as  a  contributing  factor  to  recidivism  - 
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Despite  initial  promises  by  DMA  and  MHMA  to  in- 
crease outpatient  care,  particularly  in  light  of  their  drive  to 
reduce  utilization  of  inpatient  services,  expenditures  for 
outpatient  therapy  have  not  increased.  Indeed,  total  expen- 
ditures for  and  the  number  of  recipients  using  outpatient 
care  have  remained  rather  flat  since  the  inception  of 
MHMA's  management.26  (See  charts.) 

Some  services  have  seen  a  decrease  in  expenditures 
per  recipient.  The  per  recipient  expenditure  for  psychiatric 
day  programs,  for  example,  decreased  by  20%  between  July 
1992  and  October  1994. 27  A  DMA  spokesperson  asserted 
that  some  psychiatric  day  programs  did  not  provide  suffi- 
cient medical  care,  and  MHMA  had  stated  early  on  its  be- 
lief that  DMH  clubhouses  were  a  more  appropriate  setting 
for  this  type  of  longer-term  care.28 

The  per  recipient  expenditure  for  outpatient  care  in 
clinics  associated  with  hospitals  also  declined  during  the 
same  period  (54%).  Again,  MHMA  and  DMA  have  made 
no  secret  of  the  fact  that  they  planned  to  limit  the  use  of 
services  in  these  settings,  and,  indeed,  since  the  inception 
of  the  managed  care  program,  both  total  expenditures  for 
and  number  of  recipients  using  hospital  outpatient  clinics 
have  declined  dramatically29 

MHMA  stated  in  January  that  among  its  top  priori- 
ties was  better  management  of  its  outpatient  network.  DMA 
will  be  comparing  MHMA  utilization  of  outpatient  services 
to  that  of  other  health  maintenance  organizations.30  MHMA 
hopes  that  greater  control  of  outpatient  services,  combined 
with  the  use  of  case  management  primarily  for  particularly 
high  users  of  services,  will  result  in  a  2%  savings  in  expen- 
ditures. 

MHMA  plans  to  allow  outpatient  providers  who  have 
operated  within  its  treatment  protocols31  to  provide  service 


without  prior  authorization  through  July  1,  1995.  MHMA 
assumed  that  most  mental  health  diagnoses  would  be  treated 
within  six  months,  with  expenditures  of  $1500  for  persons 
entering  care  when  in  an  acute  stage  and  of  $780  when 
entering  care  in  a  maintenance  phase.32  Statewide,  MHMA 
outpatient  providers  have  delivered  services  costing  less 
than  $780  to  approximately  69%  of  recipients  considered 
disabled  and  to  7 1  %  of  other  recipients.  About  1 3%  of  dis- 
abled and  12%  of  other  recipients  were  given  outpatient 
services  valued  at  more  than  $1500.33 

MHMA  will  then  review  case  samples  from  provid- 
ers who,  because  of  their  treatment  histories,  were  permit- 
ted to  forego  preauthorization,  as  well  as  "outliers"  who 
were  not.34  MHMA  will  consider  dropping  some  outpa- 
tient providers  based  on  this  case  review  and,  in  that  event, 
will  transfer  patients  to  other  providers  in  the  same  geo- 
graphic area.35 

Medication 

Use  of  medication  services,  in  contrast  to  the  outpa- 
tient services  just  described,  has  increased  markedly.  Be- 
tween July  1992  and  October  1994,  the  number  of  recipi- 
ents using  mental  health  clinic  medication  increased  by  38% 
and  total  expenditures  increased  by  8 1  %.  During  that  same 
period,  the  number  of  recipients  enrolled  in  the  program 
increased  by  5%. 36 

MHMA's  preference  for  medication  and  aversion  to 
therapy  is  highlighted  by  its  plans  to  increase  rates  for 
medication  services  and  to  change  its  rate  structure  in  or- 
der to  make  group,  rather  than  individual,  therapy  more 
attractive.37  Medication  rates  for  clinics  were  raised  in  April 
1995  from  $24.27  to  $37.50  for  each  15-minute  unit.38 
Group  rates  will  be  raised  from  $7  to  $9  for  one-half  hour 
of  group  therapy.  The  maximum  number  of  persons  per- 
mitted in  a  group  is  eight,  which  still  makes  the  effective 
hourly  rate  of  $144  for  group  therapy  more  attractive  to 
providers  than  the  rate  of  $65  per  hour  for  individual 
therapy.39 

In  addition,  when  outpatient  protocols  were  amended 
in  May  1994,  the  protocol  for  medication  was  increased  by 
six  hours.  On  the  other  hand,  maintenance  for  all  diagnoses, 
which  had  previously  been  permitted  on  an  indefinite  ba- 
sis, was  limited  to  26  hours  in  52  weeks.40  Two  group 
therapy  sessions  of  one  and  a  half  hours  each  may  be  sub- 
stituted for  one  hour  of  individual  therapy.  Medication  vis- 
its do  not  count  toward  the  number  of  hours  allowed  under 
the  protocol  for  therapeutic  services.41 

Summary 

Cost  containment  continues  to  be  the  driving  force 
behind  managed  care,  including  Massachusetts'  experiment 
with  Medicaid  mental  health  and  substance  abuse  services. 
Unfortunately,  more  than  two  years  after  the  implementa- 
tion of  the  program,  one  of  the  most  telling  indicators  of 
quality  of  care  —  recipient  satisfaction  —  has  just  begun  to 

continued  on  page  15 
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Intensive  Residential  Treatment 
Programs: 
The  Concept  and  the  Reality 

Gina  Yarbrough 
Attorney,  Mental  Health  Legal  Advisors  Committee 

Introduction 

Ten  years  ago,  the  Legislature's  Special"  Committee 
on  Mental  Health  found  that  mental  health  services  for  chil- 
dren and  adolescents  in  the  Commonwealth  were  "inad- 
equate, inappropriate,  and  uncoordinated."1  Specifically,  it 
found  fault  in  several  areas,  including  the  practice  of  plac- 
ing minors  who  required  hospitalization  on  adult  units  at 
state  mental  health  facilities,  the  lack  of  sufficient  residen- 
tial programming,  and  the  serious  absence  of  interagency 
coordination.2  In  response,  Governor  Michael  Dukakis 
signed  legislation  forbidding  children  under  the  age  of  19 
and  adolescents  between  the  ages  of  19  and  22  who  were 
receiving  special  education  services  from  being  placed  on 
adult  units.3  For  those  children  and  adolescents  who  re- 
quired inpatient  services  within  a  state  facility,  DMH  was 
to  ensure  that  they  be  treated  in  separate,  age-appropriate 
units,  with  separate  living  arrangement,  staffing,  mental 
health  services,  and  other  programs  appropriate  to  the  age.4 
In  addition,  DMH  was  ordered  to  design  programs  utiliz- 
ing the  least  restrictive  and  most  appropriate  alternatives 
available.5 

Today,  adolescents  have  their  own  units  at  state  men- 
tal health  facilities.6  However,  there  is  still  a  dearth  of  resi- 
dential resources  and  lack  of  interagency  coordination. 
Moreover,  the  residential  programs  which  were  created  have 
developed  some  of  the  same  problems  associated  with  hos- 
pital units.  This  article  will  analyze  the  development  of  the 
intensive  residential  treatment  programs  (IRTPs)  and  make 
recommendations  for  their  improvement. 

The  Creation  and  Early  Years  of  the  IRTPs 

In  1984  DMH  formed  an  Advisory  Panel  of  legal 
advocates,  private  providers  and  representatives  from  state 
agencies  such  as  DMH,  Office  for  Children  (OFC),  and 
Department  of  Social  Services  (DSS)  to  address  the  clini- 
cal, systems,  and  interagency  issues  related  to  the 
Governor's  proposed  changes  to  the  child  and  adolescent 
mental  health  system.7  A  year  later,  pursuant  to  the  Panel's 
recommendations,  DMH  developed  IRTPs  to  provide  com- 
prehensive mental  health  treatment  and  educational  services 
to  adolescents  ages  fourteen  to  twenty-one  who  had  been 
diagnosed  with  mental  illness,  in  a  physically  secure  and 
community-based  setting;  the  maximum  length  of  stay  was 
to  be  eighteen  months.  The  four  IRTPs  selected  by  DMH 
were  Centerpoint,  Westlake  Academy,  Seven  Hills,  and 
Germaine  Lawrence,  all  of  which  continue  to  exist  today.8 


Although  the  intention  was  to  site  the  IRTPs  in  the 
community,  only  one,  Germaine  Lawrence,  is  communit>  - 
based;  the  other  three  are  located  either  in  the  same  build- 
ing as  a  state  hospital  or  on  the  grounds  of  a  state  hospital  5 
Prior  to  the  creation  of  the  IRTPs,  the  Panel  recognized 
that  siting  on  hospital  grounds  might  be  necessitated  be- 
cause of  the  difficulty  and  time  in  locating  these  programs 
in  the  community.10  In  an  effort  to  render  the  IRTPs  less 
restrictive  than  the  hospitals  at  which  they  were  located, 
the  Panel  recommended  that  they  be  run  by  outside  provid- 
ers, have  a  separate  physical  design  from  the  inpatient  fa- 
cilities and  services,  and  create  programming  within  a  nor- 
malized, least  restrictive  setting.11  In  fact,  all  of  the  IRTPs 
are  run  by  private  vendors  and  are  either  housed  in  sepa- 
rate facilities  from  the  hospital  or  are  in  separate  space 
within  the  inpatient  facilities.  However,  programs  do  not 
always  utilize  normalized,  least  restrictive  settings  For 
example,  these  locked-programs  have  not  been  able  to  con- 
sistently access  community  resources  because  of  local  op- 
position; rather,  IRTPs  often  have  to  rely  on  fenced-in  ac- 
tivity yards  and  state  recreational  facilities.12 

IRTPs,  funded  by  DMH  and  licensed  by  OFC,  are 
governed  by  state  and  federal  laws  and  DMH  and  OFC 
regulations.  104  CMR  2.14  defines  DMH's  requirements 
for  these  programs  and  lists  the  other  DMH  regulations 
which  are  applicable  to  IRTPs,  such  as  those  provisions 
concerning  human  rights,  treatment,  and  complaint  and  in- 
vestigations. 102  CMR  3.00  et  seq.  describes  OFC's  re- 
quirements for  substitute  care  facilities,  such  as  IRTPs.  In 
an  attempt  to  clarify  the  interagency  relationship  and  re- 
quirements placed  upon  the  IRTPs  by  DMH  and  OFC. 
Policy  86-1  was  developed  in  1986.  This  comprehensive 
policy  addresses,  among  other  things,  client  rights  and  the 
use  of  restrictive  interventions  such  as  restraint  and  time 
out.  104  CMR  2.14  and  Policy  86-1  were  issued  in  re- 
sponse to  a  DMH  and  OFC  Commissioner's  level  investi- 
gation and  decision  which  had  found  that  a  Regional  As- 
sessment Program,  designed  to  serve  adolescents  who  were 
in  Department  of  Youth  (DYS)  custody  and  receiving  DMH 
services,  violated  numerous  OFC  regulations,  including 
those  pertaining  to  the  use  of  involuntary  room  plans  and 
time  out,  excessive  and  unnecessary  restraint,  and  the  right 
to  fresh  air  and  recreation.13 

Although  DMH  had  attempted  to  address  potential 
human  rights  issues  which  might  arise  at  adolescent  pro- 
grams with  the  adoption  of  regulations  and  policies,  prob- 
lems were  identified  as  the  IRTPs  became  operational  Four 
years  after  the  1 985  initiation  of  the  IRTPs.  MHLAC  com- 
plained to  DMH  that  Centerpoint  had  an  overly  restrict i\  e 
privilege  policy  and  that  Westlake  had  an  improper  arrange- 
ment with  the  town  of  Grafton  regarding  its  acceptance 
policy.14  In  1990  DMH  convened  a  Task  Force  of  repre- 
sentatives of  DMH,  OFC.  private  pro\iders.  and  advocates 
to  review  the  IRTPs  and  Policy  86-1,  including  areas  that 
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might  require  policy  development.15  The  Task  Force  raised 
a  number  of  problems  with  Policy  86-1  16  Most  importantly, 
it  noted  that  there  was  no  means  to  administratively  en- 
force the  Policy17  Members  of  the  Task  Force  also  ques- 
tioned substantive  aspects  of  the  Policy  such  as  whether 
IRTPs  should  be  restricted  from  using  restraint.18  The  Task 
Force  never  issued  final  recommendations,  but  it  did  raise 
issues  regarding  restraint  practices  and  the  use  of  room 
plans  and  restrictions  as  significant  concerns  for  DMH.19 

Current  Issues 

The  IRTPs  continue  to  have  identifiable  definitional 
problems.  For  example,  while  the  maximum  length  of  stay 
was  to  be  eighteen  months,  residents  have  remained  at  the 
IRTPs  for  a  minimum  of  eighteen  months  and,  in  some  cases, 
for  as  much  as  three  years.  This  has  been  caused  in  part  by 
the  lack  of  sufficient  life  skills  training  which  would  make 
it  possible  for  residents  to  reintegrate  into  the  community 
and  by  the  lack  of  sufficient  residential  placements  needed 
for  transition. 

Like  other  programs  designated  as  "residential," 
IRTPs  are  not  licensed  to  use  seclusion.  However,  they  do 
employ  room  restrictions,  such  as  time  out.  These  have  been 
questioned  as  effective  or  appropriate  tools,  and  last  year 
the  IRTPs  were  found  to  have  been  using  room  restrictions 
illegally  and  excessively,  and,  in  some  cases,  as  seclusion.20 

Unlike  other  "residential"  programs,  however,  IRTPs 
are  allowed  to  use  mechanical  restraints,21  and,  like  hospi- 
tals, they  rely  heavily  on  that  method  of  intervention.  In  the 
1992  investigation  of  a  resident's  death,  DMH  Internal 
Affairs  found  that  Seven  Hills  had  violated  the  restraint 
regulations.22  As  a  result,  DMH  conducted  a  restraint  re- 
view in  early  1993  and  found  significant  violations  at  all  of 
the  IRTPs.23  In  1994,  however,  despite  being  put  on  notice 
and  submitting  compliance  plans  to  DMH,  the  IRTPs  were 
found  to  have  violated  Massachusetts  law,  DMH  regula- 
tions and  policies  regarding  restraint.24 

Recent  DMH  decisions  have  directed  the  IRTPs, 
among  other  things,  to  adhere  to  the  letter  and  spirit  of  the 
restraint  regulations,  including  104  CMR  3.12(12),  which 
requires  that  residents  be  examined  by  qualified  physicians 
within  one  hour  after  initiation  of  a  restraint.25  As  a  result 
of  DMH  requiring  the  IRTPs  to  comply  with  the  restraint 
regulations,  location  of  the  IRTPs  on  hospital  grounds  has 
now  been  ensured,  for  that  venue  provides  easy  access  to 
the  necessary  physician  coverage.26 

Future 

The  problems  at  the  IRTPs  need  to  be  recognized  and 
addressed  as  the  landscape  of  adolescent  mental  health 
changes.  For  the  first  time  in  five  years,  all  the  IRTPs  and 
short-term  adolescent  programs  may  have  new  providers, 
as  these  programs  are  out  for  bid.  DMH  is  also  increasing 
its  reliance  on  IRTPs.  In  addition  to  developing  a  fifth  IRTP, 
DMH  has  sought  waivers  to  expand  the  bed  capacity  at 
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each  of  the  programs.  This  increase  has  been  necessitated, 
in  part,  by  managed  care  and  the  shorter  length  of  stay  at 
hospitals.  This  shorter  length  of  stay  has  also  resulted  in  a 
different  type  of  clinical  need:  adolescents  coming  into  the 
IRTPs  today  are  more  acute. 

The  following  recommendations  may  begin  to  address 
the  current  IRTP  problems  and  ensure  that  adolescents  are 
receiving  quality  care,  including  having  their  rights  re- 
spected. 

First,  the  regulations  and  policies  covering  the  IRTPs 
need  to  be  revised  and  updated  to  reflect  current  law  and 
philosophy.  For  example,  the  use  of  room  restrictions  such 
as  time  out  has  always  been  a  problem  for  IRTPs.  Although 
Policy  86-1  addresses  time  out,  recent  complaints  have 
demonstrated  the  need  for  clarification  of  its  use  in  order  to 
prevent  residents  from  spending  significant  portions  of  the 
day  in  their  rooms  or  in  time  out  rooms  for  minor  infrac- 
tions. Additionally,  IRTPs  should  address  whether  restraint 
is  necessary  and  work  on  decreasing  its  use. 

Second,  there  needs  to  be  more  monitoring  of  IRTPs 
in  order  to  ensure  that  both  the  letter  and  spirit  of  laws, 
regulations,  and  policies  are  being  met.  Over  the  past  ten 
years,  advocates  have  informed  DMH  repeatedly  of  the 
same  problems  at  the  IRTPs.  To  remedy  these  problems, 
DMH  should  consistently  conduct  internal  review  of  these 
programs,  including  meeting  with  the  residents,  family 
members  and  advocates.  DMH  should  bring  evidence  of 
regulatory  non-compliance  to  the  attention  of  OFC,  and 
OFC  should  be  more  vigilant  in  its  reviews  of  these  pro- 
grams. DMH  must  also  guarantee  residents'  access  to  le- 
gal advocates  in  order  that  they  may  be  advised  of  their 
rights  and  how  to  enforce  those  rights.  DMH  must  ensure 
that  delays  in  the  complaint  process  do  not  hinder  the  en- 
forcement of  these  rights. 

In  addition,  DMH  should  also  ensure  that  citizen 
monitoring  is  initiated  and  ongoing  at  these  programs.27 
The  IRTP  Human  Rights  Committee  should  take  an  active 
role  reviewing  programs  and  complaints.  Outside  organi- 
zations, such  as  the  Professional  Advisory  Committee  on 
Child  and  Adolescent  Mental  Health  (PAC),  could  inten- 
sify and  continue  their  review  of  these  programs.  The  PAC's 
invitation  to  the  IRTP  program  directors  to  attend  meet- 
ings to  discuss  current  issues  at  the  IRTPs  is  an  excellent 
starting  point,  but  the  PAC  needs  to  take  a  more  affirma- 
tive role  towards  the  IRTPs. 

Third,  DMH  should  better  define  the  purpose  of  these 
programs  and  who  should  be  there.  For  example,  the  clini- 
cal profile  of  adolescents  eligible  for  IRTPs  needs  to  be 
reexamined  in  order  to  ensure  the  appropriateness  of  ad- 
missions for  this  level  of  restrictive  and  intensive  care.  In 
addition,  DMH  must  be  sensitive  to  demands  for  increased 
bed  capacity  as  this  will  only  increase  the  institutional  feel- 
ing at  what  were  intended  to  be  residential  programs.  DMH's 
continued  coordination  with  agencies  such  as  DSS  is  criti- 

continued  on  page  1 7 
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WHAT  MASSACHUSETTS 
PSYCHIATRY  TAUGHT  THE  PUBLIC 
IN  1994 

Jennifer  Honig 
Attorney,  Mental  Health  Legal  Advisors  Committee 

In  1994,  three  Massachusetts  psychiatrists  published 
books  aimed  at  lay  audiences.  Each  of  these  books  addresses, 
from  a  different  perspective,  the  plight  of  patients  confined 
to  institutions.  This  essay  considers  the  contributions,  or 
lack  thereof,  of  these  works  to  public  discourse  on  confine- 
ment of  persons  with  mental  illness,  and,  in  general,  exam- 
ines recent  literature  on  the  impact  of  institutionalization. 

Contemporary  proposals  for  reform 

In  Almost  a  Revolution:  Mental  Health  Law  and 
the  Limits  of  Change,  psychiatrist  Paul  Appelbaum  traces 
the  modifications  of  the  mental  health  system  from  the  late 
1960s  to  the  present.1  Among  the  areas  of  legal  develop- 
ment which  Appelbaum  explores  are  involuntary  commit- 
ment and  the  creation  of  a  right  to  refuse  medication  for 
involuntarily  committed  patients. 

Reviewing  past  experiments  at  substantial  reform, 
Appelbaum  suggests  that  such  reforms  have  not  had  the 
sweeping  impact  for  which  legal  advocates  had  hoped.  Ex- 
amining commitment  law,  Appelbaum  concludes  that  the 
laws  which  were  the  most  radical  —  creating  the  most  ob- 
stacles for  confinement  —  were  often  bypassed,  relaxed  or 
not  replicated  in  other  states.  For  example,  a  California  law 
which  limits  commitment  of  suicidal  patients  to  3 1  days  has 
been  circumvented  through  the  use  of  other  legal  procedures.2 
Similarly,  when  assessing  the  Rogers  decision,  which  au- 
thorizes medicating  a  patient  against  his  or  her  will  upon 
completion  of  a  judicial  exercise  in  substituted  judgment,3 
Appelbaum  describes  how  expectations  of  dramatic  change 
have  not  been  met.  While  advocates  had  hoped  that  Rogers 
would  result  in  institutionalized  patients  exercising  their  right 
to  refuse  treatment,4  experience  reveals  that  this  response 
did  not  occur.  Few  patients  ultimately  chose  to  refuse,  and 
those  who  did  lost  in  overwhelming  numbers  under  the  sub- 
stituted judgment  standard.5 

To  repair  a  mental  health  system  which  he  believes  is 
tarnished  by  the  divergence  between  law  and  the  sentiment 
of  the  "majority  of  Americans,"  Appelbaum  suggests  that 
law  reform  may  still  have  a  role,  albeit  a  more  limited  one 
than  that  proposed  in  the  1970s.6  One  of  his  goals  is  to  cre- 
ate laws  more  reflective  of  popular  opinion.  Discussing  com- 
mitment law,  he  writes: 

Advocates  of  restrictive  commitment  statutes  spoke  on  be- 
half of  fundamental  values  of  freedom  ....  That  was  a 
legitimate  and  appealing  position  to  advance.  The  events 
of  the  last  two  decades,  however,  suggest  that  the  balance 
they  wished  society  to  strike  has  been  rejected  by  the  ma- 
jority of  Americans.  Perhaps  it  is  time  to  seek  redress.7 


Thus,  Appelbaum  would  expand  commitment  stan- 
dards, which  he  considers  too  narrow  in  their  ability  to 
confine  and  treat  patients.  He  would  achieve  this  goal  by 
modifying  existing  statutes  to  target  for  confinement  cer- 
tain discrete  groups  of  patients,  such  as  those  who  cycle 
rapidly  in  and  out  of  hospitals;  it  is  these  patients  who 
have  historically  been  excluded  from  needed  treatment  and 
"who  . . .  most  people  would  agree  require  inpatient  care."8 
Similarly,  Appelbaum  would  modify  treatment  law  to  al- 
low providers  to  medicate  those  involuntarily-confined  pa- 
tients refusing  pursuant  to  Rogers.9  Appelbaum  premises 
this  proposal  on  the  claim  that  the  system's  legitimacy  is 
challenged  when  people  are  institutionalized  but  not  treated: 
"To  fail  to  treat  committed  persons,  when  that  treatment  is 
essential  for  them  to  regain  their  liberty,  undercuts  the  ra- 
tionale that  legitimates  civil  commitment."10  Once  the  state 
has  intervened,  nonconsensual  treatment  must  be  avail- 
able when  necessary  for  restoration  of  freedom; 
"[o]therwise,  we  undermine  the  legitimacy  of  the  entire 
process."11  Thus,  Appelbaum  promotes  his  reform  idea  as 
being  responsive  to  public  calls  for  a  return  to  "an  overtly 
therapeutic  element  to  commitment  law."12 

Appelbaum 's  use  of  popular  sentiment  for  guidance 
in  devising  reforms  of  the  mental  health  care  system  is 
troubling.  While  discrepancies  between  legal  standard  and 
public  opinion  may  threaten  the  enforceability  of  the  law, 
Appelbaum  is  misguided  in  believing  that  the  mental  health 
legal  system's  moral  authority  will  improve  if  civil  com- 
mitment or  treatment  law  better  embodies  the  views  of  the 
outside  community.  Reliance  on  perceptions  of  the  com- 
munity is  specious;  the  public's  philosophy  more  often  re- 
flects its  self-interest  than  the  interests  of  confined  patients 

Reexamining  the  critiques  of  the  asylum 

Reformers'  harmful  proclivity  to  appease  the  public 
on  the  backs  of  the  confined  is  recounted  in  David 
Rothman's  account  of  the  development  of  the  asylum.13 
Rothman  describes  how  citizens  of  Jacksonian  America, 
perceiving  their  society  in  crisis  as  a  result  of  "crime,  pov- 
erty, delinquency,  and  insanity,"  turned  to  the  asylum  as 
antidote.14  "In  response  to  these  perceptions  ....  they 
discovered  the  solution  of  the  asylum."15 

Despite  continuing  deinstitutionalization16  and  the  in- 
creasing influences  of  privatization  and  managed  care, 
contemporary  observers  caution  that  the  United  States  is 
repeating  the  pattern  which  Rothman  described:  using  the 
asylum  as  a  prominent  fixture  of  mental  health  care.1  In 
Massachusetts,  for  example,  imposing  a  batten  of  clini- 
cal assessments  on  those  suspected  of  being  violent  to- 
wards others  creates  obstacles  to  discharge  1S  Outside 
Massachusetts,  for-profit  psychiatric  facilities  have  cre- 
ated markets  for  their  services.19  And.  nationw  ide,  private 
and  public  institutions  for  children  are  flourishing  :o  Mean- 
while, the  media  reflects  the  public's  willingness  to  em- 
brace institutionalization  as  a  cure  to  social  problems.21 
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Each  of  these  trends  reflects  the  public's  belief  that  solu- 
tions for  care  of  mentally  ill  persons  may  be  found  in  the 
institution. 

While  the  public's  anxiety  may  be  eased  through  the 
increased  reliance  on  the  asylum,  this  response  does  not 
benefit  those  confined.  In  his  important  work,  Asylums: 
Essays  on  the  Social  Situation  of  Mental  Patients  and 
Other  Inmates,  Erving  Goffman  warned  of  this  paradox: 
"Mental  patients  can  find  themselves  crushed  by  the  weight 
of  a  service  ideal  that  eases  life  for  the  rest  of  us."22  For 
Goffman,  the  institutional  setting  itself  harmed  patients: 

Society  at  large  seems  to  back  [medical  doctors]  up  in 
this,  for  it  is  a  satisfaction  to  us  all  to  feel  that  those  we 
exile  to  madhouses  are  receiving  treatment,  not  punish- 
ment, under  a  doctor's  care.  At  the  same  time,  involun- 
tary mental  commitment  (and  often  even  voluntary  com- 
mitment) ordinarily  entails  for  the  individual  a  condition 
of  life  that  is  impoverished  and  desolate  indeed  . .  .  Men- 
tal hospitals  institutionalize  a  kind  of  grotesque  of  the 
service  relationship.23 

Institutional  conditions  have  improved  since  Asylums  was 
published,  but  the  indignities  which  Goffman  described  — 
inherent  in  the  nature  of  the  asylum  —  have  endured. 

Further,  the  problems  of  institutionalization  are  not 
unique  to  inpatients  but  follow  patients  upon  discharge.  As 
ex-inmate  George  Ebert  comments:  '"Removing  the  institu- 
tionalized person  from  the  institution  does  not  remove  the 
institution  from  the  individual.  More  and  more  people  are 
being  institutionalized,  broken,  reprogrammed,  and 
dehospitalized  into  an  institutional  framework."24  Last, 
while  traditional  long  term  commitments  may  be  less  com- 
mon, they  are  being  replaced  by  equally  troublmg  forms  of 
control  such  as  outpatient  commitments.25 

Today,  Rothman  and  Goffman  "s  critiques  of  the  asy- 
lum have  been  unfortunately  eclipsed  by  other  voices  in  the 
discourse  on  the  mental  health  care  system.  For  example, 
in  the  past  year,  two  other  Massachusetts  psychiatrists,  in 
addition  to  Appelbaum,  wrote  books  aimed  at  the  lay  audi- 
ence, both  of  which  skew  the  dialogue.  Each  work  neglects 
the  crucial  problem  identified  by  Rothman  and  Goffman: 
society's  ongoing  use  of  long-term  institutionalization  as  a 
means  of  social  pacification  and  the  effects  of  this  practice 
on  those  confined. 

This  omission  is  evident  in  psychiatrist  Jeffrey  Geller 
and  Maxine  Harris's  Women  of  the  Asylum:  Voices  From 
Behind  the  Walls  1840  -  1945.  Geller  and  Harris  con- 
clude a  review  of  women's  accounts  of  institutionalization 
with  the  following  observation: 

Does  this  shift  away  from  inpatient  care  and  the  apparent 
demise  of  the  asylum  mean  that  the  'women  of  the  asy- 
lum' ...  are  vanishing  from  the  scene  as  well?  Regretta- 
bly not.  What  it  does  mean  is  that  we  must  look  elsewhere 
for  this  generation's  women  of  the  asylum.  They  no  longer 
languish  in  institutions,  instead  they  are  crowded  into 
psychiatric  ghettos  and  warehoused  in  city  shelters  for  the 
homeless.26 
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While  Geller  and  Harris  accurately  note  that  many  women 
with  mental  illness  now  congregate  in  ghettos  and  shelters, 
that  image  is  only  partially  representative.  Men  and  women 
continue  to  languish,  year  after  year,  in  state  institutions 
not  wholly  dissimilar  from  those  described  in  the  contained 
historical  accounts.  Further,  by  truncating  their  collection 
at  1945,  Geller  and  Harris  leave  the  impression  that  their 
subject  matter  is  of  historical,  rather  than  immediate,  con- 
cern.27 

Similarly,  psychiatrist  Alexander  Vuckovic  and  Lisa 
Berger's  Under  Observation:  Life  inside  a  psychiatric 
hospital,  which  purportedly  offers  a  view  of  the  new,  chang- 
ing mental  health  system,  also  slights  the  conditions  and 
effects  of  institutionalization  -  in  this  case,  of  short-term 
institutionalization.28  This  work  unabashedly  presents  the 
psychiatrist's  perspective  on  the  mental  health  system;  con- 
sequently, despite  interspersing  individual  case  histories, 
the  text  lacks  a  patient's  voice. 

Rothman  and  Goffman  raised  a  critical  question, 
which  is  sadly  absent  from  the  current  public  discourse: 
Do  the  negative  effects  of  the  asylum  undercut  the  value  of 
its  use?  The  current  debate  must  address  the  potential  al- 
ternatives to  the  asylum  —  even  for  those  patients  most  de- 
pendent upon  it  -  with  the  caveat  that  these  alternatives 
cannot  duplicate  in  outpatient  care  the  coercive  and  au- 
thoritarian features  of  the  inpatient  asylum.  As  Rothman 
wrote:  "[T]here  is  nothing  inevitable  about  the  institutions 
and  procedures  that  surround  us,  that  'we  need  not  remain 
trapped  in  inherited  answers.'"29 

Reforms  of  the  mental  health  care  system  must  not 
compromise  the  lives  of  those  confined  with  attempts  to 
appease  public  anxiety.  Instead,  it  is  imperative  to  recall 
the  critiques  of  the  asylum  and  look  for  alternatives  to  in- 
stitutional confinement.  The  recent  spate  of  books  by  Mas- 
sachusetts psychiatrists  fails  to  appreciate  -  and  often  does 
not  even  consider  —  this  element  of  the  equation. 
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reporter  questioned  why  an  alleged  assailant  had  been  allowed  to  leave  a  New 
York  City  psychiatric  facility. 

22  Ervtng  Goffman,  Asylums:  Essays  on  the  Social  Situation  of  Mental 
Patents  and  Other  Inmates  (1961)  at  386. 

23  Id.  at  369. 

24  Janet  and  Paul  Gotkin,  Too  Much  Anger,  Too  Many  Tears:  A  Personal 
Triumph  over  Psychiatry  (Harper  Perennial  1992)  (1975)  at  xvi. 

"  Id. 

24    Jeffrey  L.  Geller  &  Maxine  Harris,  Women  of  the  Asylum:  Voices  from 
Behind  the  Walls  1840-1845  (1994)  at  327  (emphasis  added). 
27    Professional  psychiatry  is  not  the  only  source  of  the  perception  of  a  gap 
between  psychiatric  history  and  present  day  reality.  Even  the  important  personal 
testimonials  of  psychiatric  survivors  may  reinforce  this  belief.  For  example, 
Susanna  Kaysen's  widely-read  work,  Girl,  Interrupted,  contributes  to  this 
problem  by  describing,  in  1993,  events  which  happened  in  1967.  Susanna 
Kaysen,  Gnu.  Interrupted  (1993).  Kaysen's  book  and  other  similar  accounts 
have  another  unintended  and  unfortunate  effect.  Having  gained  distinction  by 
penning  personal  accounts  of  institutionalization,  these  writers  are  accepted  by 
the  public  and  are  distinguished  from  those  less  promising  and  less  talented 
patients  deemed  needy  of  hospitalization.  The  publication  of  accounts  of  mental 
illness  by  already  acclaimed  persons  such  as  William  Styron  and  Kate  Millet 
may  reinforce  this  distinction. 

n    Alexander  Vuckovic  &  Lisa  Berger,  Under  Observation:  Life  Inside  a 

Psychiatric  Hospital  (1994). 

"    Rothman,  supra  note  1 4  at  xliv. 
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be  measured.42  Therefore,  concerns  about  access  and  qual- 
ity remain.43 

Before  proceeding  on  the  privately-managed  care 
course,  state  and  federal  governments  should  examine 
closely  whether  the  burden  of  continuing  care  is  increased 
by  the  lack  of  acute  and  outpatient  services44  and  whether 
rising  private  administrative  costs  result  in  a  net  loss  of 
money  for  government.  The  government  should  further 


examine  whether  private  management  of  mental  health  care 
results  in  a  net  loss  of  quality  care  for  recipients  and  in  a 
net  loss  of  public  good  due  to  the  loss  of  mental  health 
systems  motivated  by  humanitarian  concern  rather  than 
profit.  If  the  Commonwealth  plans  to  proceed  on  its  pri- 
vately-managed care  course,  it  should  carefully  craft  its 
request  for  proposal,  so  that  it  limits  administrative  costs,45 
gives  more  than  lip  service  to  quality  control,  prohibits  sub- 
capitation,46  ensures  adequate  discharge  planning  and  out- 
patient care,  and  gives  consumers  more  information  as  to 
who  is  making  their  care  decisions.47 

ENDNOTES 

1  It  is  also  known  as  First  Mental  Health,  Inc.,  a  Tennessee  subsidiary  of  First 
Health  Services  Corporation,  which  in  turn  is  a  subsidiary  of  First  Financial 
Management  Corporation. 

2  Green  Spring  is  a  Maryland-based  company  owned  by  a  consortium  of  Blue 
Cross/Blue  Shield  plans.  The  former  director  of  Massachusetts'  Medicaid 
Mental  Health/Substance  Abuse  Program  joined  Green  Spring  this  year.  The 
company  was  recently  selected  to  be  a  manager  of  mental  health  care  benefits  for 
Medicaid  recipients  in  Tennessee.  The  contract  is  worth  about  S200  million  in 
annual  revenues.  Green  Spring  Wins  Tennessee  Contract,  19  Mental  Health 
Report  47  (1995). 

3  DMH  will  remain  responsible  for  long-term  and  continuing  care.  Depart- 
ment of  Mental  Health  &  Division  of  Medical  Assistance,  Managed  Menial 
Health  Services,  Roles  and  Responsibilities:  A  Framework  for  Collaboration  3-4 
(1995Xavailable  from  the  Department  of  Mental  Health). 

4  DMH  already  contracts  with  private  hospitals  for  acute  care  that  formerly 
was  provided  in  state  hospitals.  DMH  beds  in  private  facilities  hence  are  called 
replacement  beds. 

'     DMH  &  DMA  supra  note  3.  DMA  is  responsible  for  procuring  and 
supervising  the  managed  care  company.  Id.  at  4-5.  The  agreement  also  states 
that  DMH  and  DMA  shall  jointly  approve  the  selection  of  the  company,  id.  at  6. 
in  contradiction  with  the  former  provision  and  current  practice. 
4     Id.  at  4. 
7  Id. 
•     Id.  at  6. 

'  MHMA  Measuring  the  Process  of  Acute  Care  for  Children  &  Adolescents. 
Key  Report  Findings  (Sept.  24,  1994). 

10  The  issue  of  the  lack  of  adult  discharge  planning  will  be  addressed  by 
MHMA  staff  looking  at  readmission  rates.  The  exact  extent  of  the  problem  is 
unknown.  However,  anecdotal  evidence,  such  as  a  battered  woman  who,  in  lieu 
of  any  assistance  with  aftercare  planning,  was  handed  a  list  of  shelters  as  she  was 
discharged  from  an  MHMA  hospital,  indicates  the  need  for  work  on  this  front 
MHMA  has  stated  informally  that  about  100  people  were  discharged  to  the 
streets  in  1993. 

11  High  cost  means  greater  than  $40,000  spent  on  services  in  twelve  months 
More  than  five  acute  admissions  in  twelve  months  triggers  referral  to  case 
management.  Eunice  Hartman,  MHMA,  Intensive  Clinical  Management 
Program  (March  2,  1994). 

12  MHMA  Intensive  Clinical  Management  Program  Implementation  Update 
(Dec.  2,  1994);  comments  by  MHMA  at  Dec.  2,  1994  Mental  Health  Substance 
Abuse  Program  Advisory  Group  meeting. 

13  Hartman,  supra  note  1 1 .  In  Region  I  (Boston),  Metro  Boston  Community 
Services  (Brighton  Allston)  was  the  only  provider  of  these  serv  ices  as  of 
December  1994.  Metrowest  Mental  Health  .Association  and  Somerville  Mental 
Health  Association  were  chosen  for  Region  V  (Greater  Boston).  MHMA  supra 
note  12. 

14  Utilization  ranged  from  35  recipients  in  August  1993,  to  a  peak  of  97 
families  in  April  1994,  and  back  down  to  34  recipients  in  July  1994  The 
October  1994  figure  of  58  recipients  is  generally  representative  of  usage 
MHMA  Expenditure  Report  (Jan.  29,  1995). 

15  Fendell,  Managed  Care  Update,  4 1  Advisor  9-10(1 994). 
14    Crisis  services  include: 

Crisis  intervention:  prescreen  and  assess  persons  at  risk  of  hospitalization, 
stabilize  and  divert  unnecessary  hospital  admissions,  provide  immediate  and 
short-term  mental  health  serv  ices,  including  medication,  and  consultation 
to  individuals  and  MHMA- funded  programs 

Mobile  crisis  intervention:  same  as  crisis  intervention  except  the  Boston 
Emergency  Services  Team  which  renders  this  service  has  a  different  rate 
structure 


16 

Crisis  services:  crisis  intervention  by  a  clinic  or  individual  practitioner  for  a 
recipient  under  their  treatment;  clinics  and  practitioners  are  supposed  to 
refer  any  recipients  appearing  to  need  hospitalization  to  crisis  intervention 
teams 

Crisis  stabilization:  beds  for  recipients  that  meet  the  medical  necessity  crite- 
ria for  inpatient  admission  but  do  not  need  continuous  medical/nursing  care 
or  a  locked  setting;  evaluation,  observation,  and  treatment  planning 

17  MHMA  supra  note  14.  Even  just  looking  at  intervention  services,  total 
expenditures  have  increased  92%  and  recipients  using  those  services  by  54%.  Id. 

18  MHMA  reduced  total  expenditures  for  hospitalization  significantly  when  it 
negotiated  lower  rates  for  MHMA  network  hospitals.  Although  MHMA 
performed  utilization  review  as  early  as  July  1992,  MHMA  began  its  network 
management  of  hospitals  in  October  1992.  Fendell,  Managed  Care  in  the 
Medicaid  Mental  Health  System:  Verdict  Out,  Concerns  Abound,  38  Advisor 
10  (1993). 

"    The  increase  in  the  number  of  recipients  hospitalized  partially  reflects  an 
increase  in  enrollees  in  the  mental  health  managed  care  program. 

20  MHMA,  supra  note  1 4. 

21  MHMA,  Average  Length  of  Stay  for  24-Hours  Services,  Calendar  Year 
1993  and  1994  (undated). 

22  MHMA  Detail  Variance  Report,  MH/SA  Acute  I/P  ALOS  (DischargeXJuly 
8,  1993). 

23  MHMA,  Utilization  Analysis  Summary,  MH  Acute  I/P  Authorized  (Dec. 
14,  1994).  Parent  group  complaints  about  the  high  recidivism  rate  for  children 
and  the  lack  of  access  to  care  may  have  contributed  to  MHM  A's  tendency  to 
authorize  longer  lengths  of  stay  for  children  than  adults. 

24  MHMA  Massachusetts  MH/SAP  Inpatient  Readmission  Rates  (based  on 
claims  data  as  of  1/13/95).  Information  as  to  60  and  90-day  recidivism  rates 
were  unavailable.  The  30-day  recidivism  rate  for  DMH  facilities  was  3.6%  for 
children/adolescents  and  12%  for  adults  in  FY93  and  4.2%  for  children/ 
adolescents  and  10.8%  for  adults  in  FY94.  The  recidivism  rate  for  DMH 
replacement  units  was  much  higher,  14.2%  in  FY93  and  17.4%  in  FY94.  John 
Widdison,  Public  Affairs,  DMH,  Memorandum  (Nov.  15,  1994). 

23    Both  MHMA  and  DMH  lack  adequate  follow-up  services.  There  is  an 
approximately  20-day  waiting  period  for  MHMA  outpatient  services  at  mental 
health  clinics  in  the  Boston  area.  DMH  lacks  sufficient  supported  residential 
settings. 

26  MHMA,  supra  note  14. 

27  Total  expenditures  for  psychiatric  day  programs  decreased  by  1 8%.  The 
number  of  recipients  using  the  programs  has  been  erratic,  dipping  precipitously 
in  fall/winter  1993  and  ending  October  1994  at  a  2%  increase  over  July  1992. 

Id. 

a    MHMA  also  cites  the  September  1993  introduction  of  partial  hospitalization 
as  a  step-down  service  as  one  reason  that  the  use  of  psychiatric  day  programs 
declined.  Partial  hospitalization,  which  is  also  used  as  a  diversionary  service, 
does  not  fully  account  for  the  drop  in  psychiatric  day  program  expenditures 
between  July  1 992  and  October  1 994,  as  the  amount  of  expenditures  for  partial 
hospitalization  in  October  1994  is  only  about  40%  of  the  drop  in  expenditures 
for  psychiatric  day  programs.  Furthermore,  the  number  of  recipients  using 
partial  hospitalization  when  the  service  was  introduced  accounts  for  only  a  third 
of  the  drop  in  recipients  using  psychiatric  day  programs  up  until  partial 
hospitalization's  introduction.  Id. 

29  Total  expenditures  for  hospital  outpatient  clinics  decreased  68%;  the  number 
of  recipients  using  these  services  decreased  32%.  Id. 

30  Given  the  far  from  shining  reviews  which  consumers  bestow  upon  health 
maintenance  organizations  like  Blue  Cross/Blue  Shield,  which  was  sued  by  its 
insureds  for  failure  to  provide  access  to  mental  health  services,  Boston  Globe, 
June  29,  1994,  at  28,  col.  1;  see  also,  Boston  Globe,  March  28,  1994,  at  21,  col. 
2,  and  Harvard  Community  Health  Plan,  about  which  complaints  have  been 
levied  that  it  prefers  immediate  medication  to  therapeutic  examination  of 
underlying  issues,  this  comparison  of  MHMA  outpatient  utilization  to  other 
managed  care  companies  may  not  yield  much  useful  information  as  to  the 
quality  of  care. 

31  See  Fendell,  Mental  Health  Managed  Care:  Service  Expenditures  Down  - 
MHMA  Profits  Up,  39  Advisor  31  (1993). 

32  MHMA  MHMA  MH/SAP  Bulletin  1995-1,  Outpatient  Information 
(1995). 

33  Id.  The  six-month  segments  studied  were  from  September  1993  through 
June  1994.  The  Boston  region  consistently  utilized  less  outpatient  care,  while 
Southeastern  Massachusetts  consistently  utilized  more. 

34  Id. 

"  MHMA  already  has  restricted  the  number  of  hospitals  providing  coverage  to 
recipients  from  65  to  46. 

34    MHMA  MH/SAP  Enrollment  July,  1992  to  December,  1993  (undated); 
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MHMA  MH/SA  Program  1994  (Dec.  14,  1994).  The  proportion  of  recipients 
categorized  as  disabled  increased  from  1 5.7%  to  16.7%  during  that  time  period. 
37    Mental  Health  Corporations  of  Massachusetts,  Inc.,  an  industry  organization 
that  represents  the  larger  mental  health  clinics,  lobbied  MHMA  for  these 
changes.  Indeed,  it  stated  in  a  June  1 994  letter  to  MHMA  that  group  therapy 
rates  should  be  increased  so  that  providers  would  "view  group  as  the  model  of 
choice  for  all  individuals  for  whom  individual  or  family  therapy  is  not 
unquestionably  and  absolutely  clinically  necessitated."  It  based  its  push  for 
higher  medication  rates  on  the  limited  profitability  of  medication  rates  as  clinics 
feel  compelled  to  pay  psychiatrists  $1 10,000  to  $144,000  per  year  in  a  market 
where  there  is  a  shortage  of  psychiatrists. 

3'    In  May  1995,  MHMA  plans  to  lower  rates  for  medication  visits  by 
individual  practitioners  from  $60  to  $37.50  on  the  theory  that  similar  services 
should  be  compensated  at  the  same  rate  regardless  of  who  provides  them. 

39  Prior  to  this  rate  change,  individual  case  workers  complained  that  the 
pressure  towards  group  therapy  discriminated  against  those  in  need  of  individual 
therapy. 

40  MHMA  supra  note  32.  Other  changes  made  were  an  increase  of  hours  for 
anxiety  disorders  in  the  acute  phase  (4  hours)  and  separate  guidelines  for 
children. 

41  Id. 

42  The  full  results  of  a  consumer  satisfaction  survey  for  consumers  of 
outpatient  services  are  not  yet  published.  MHMA  conducted  the  2,560-recipient 
survey  by  mail,  stating  that  in-person  surveys  are  too  expensive  and  that  only 
20%  of  recipients  had  listed  telephone  numbers.  Unfortunately,  the  Government 
Accounting  Office  has  found  mail  surveys  to  be  less  conclusive  and  more 
positive  than  in-person  interviews.  GAO,  No.  GAO/PEMD-94-19,  Long-Term 
Care:  Status  of  Quality  Assurance  and  Measurement  in  Home  and  Community- 
Based  Services  22  (1994). 

A  total  of  738  questionnaires  were  returned  for  a  29%  response  rate;  24% 
were  returned  as  undeliverable.  Most  of  the  respondents  were  female  (77%)  and 
white  (70%).  The  responses  were  generally  favorable,  with  some  dissatisfaction 
expressed  concerning  how  busy  the  staff  seemed,  medication  issues  (choice  and 
informed  consent),  the  amount  of  information  given  about  other  resources  in  the 
community  and  consumer  rights,  and  the  ability  to  access  the  clinic  as  frequently 
as  needed  and  still  be  covered  by  insurance.  MHMA  found  that  treatment  with 
respect  was  the  biggest  predictor  of  consumer  satisfaction. 

43  "In  today's  health  care  environment,  health  care  fraud  does  not  necessarily 
mean  overutilization  or  fraudulent  billing.  It  may  entail  underutilization...." 
Psychologists  Meet  with  DOJ  Staff  To  Discuss  Managed  Care  Abuses,  19 
Mental  Health  Report  40  (1995). 

44  One  DMH  area  director  complained  that  due  to  finance-driven  decisions  by 
managed  care  companies  to  shorten  hospital  stays,  and  the  resultant  higher 
recidivism  rates,  consumers  appear  chronically  mentally  ill,  and  hence  more 
appropriate  for  long-term  DMH  care,  although  they  are  not.  Several  direct  care 
workers  in  residential  facilities  stated  that  residents  were  being  discharged  from 
facilities  prior  to  stabilization  of  their  medications  or  before  the  residents 
themselves  felt  ready  to  leave.  This  has  created  difficulties  for  other  residents  and 
facility  staff,  which  is  exacerbated  by  the  limited  amount  of  funds  allocated  to 
procuring  and  keeping  staff  at  publicly-funded  residential  facilities. 

4'    Limits  on  the  gains  from  cutting  service  expenditures  are  absolutely 
necessary  to  remove  any  incentive  to  slash  and  bum  services  in  favor  of  higher 
profits.  Limits  on  the  amount  of  administrative  expenses  borne  by  the  state  are 
also  necessary,  given  that  many  of  the  expenses  either  go  to  parent  company 
profits  or  to  capital  investments,  such  as  information  systems,  the  benefits  of 
which  accrue  to  the  private  company  whether  or  not  that  particular  company 
continues  to  contract  with  the  state. 

4<    Sub-capitation  creates  an  even  more  severe  conflict  of  interest  between  the 
caregiver  and  the  patient  than  exists  under  the  present  managed  care  system.  See 
Fendell,  Mental  Health  Managed  Care:  MHMA  Report  Card  Mixed  -  Conflict 
Between  Profits  and  Consumers,  40  Advisor  5,  8  (1994). 
47    A  significant  problem  with  the  "seamless  system  of  care"  that  the  Weld 
Administration  is  attempting  to  create  is  that  consumers  do  not  know  what 
agency  or  corporation  is  making  care  decisions  for  them.  See  Fendell,  supra  note 
31,  at  14. 
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Wednesdays,  1  p.m.  3  p.m. 

At  these  hours,  advocates  are  available  by  telephone  only  to  provide 
advice,  assistance,  information  and  referrals. 
MHLAC  is  not  able  to  offer  walk-in  assistance. 
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IRTPs  continued from  12 

cal  to  reducing  length  of  stay  by  ensuring  additional  resi- 
dential placements  for  residents  who  do  not  need  the  level 
of  care  of  an  IRTP. 
Conclusion 

IRTPs  were  created  as  part  of  DMH's  attempt  to  ad- 
dress inadequate,  inappropriate,  and  uncoordinated  mental 
health  services  for  children  and  adolescents  in  the  Com- 
monwealth. However,  despite  the  good  intentions  behind 
providing  mental  health  services  to  adolescents  in  the  least 
restrictive  settings,  the  original  principles  guiding  IRTPs 
have  been  diluted  as  they  have  developed.  Thus,  a  review 
of  the  goals,  creation,  and  evolution  of  the  IRTPs  provides 
relevant  and  important  guidance  for  DMH  and  advocates 
as  DMH  moves  towards  deinstitutionalization  for  adults. 
DMH  must  institute  strict  guidelines  for  the  creation  of 
residential  programs  in  order  to  ensure  that  these  programs 
do  not  become  "mini-hospitals."  Human  rights  problems, 
which  have  traditionally  arisen  in  institutions,  are  develop- 
ing in  smaller,  more  residential  settings.  DMH  must  pro- 
vide sufficient  monitoring  and  oversight  to  guarantee  that 
the  rights  of  residents  are  upheld. 

ENDNOTES 

1  Backman,  Banning  Children  on  Adult  Wards  -  A  Report,  2  Advisor 
(1984). 

2  Id. 

3  Executive  Order  244  (July  26,  1984). 

4  Id. 
3  Id. 

6  Pursuant  to  1 04  CMR  2. 1 4(6)  adolescent  short-term  treatment  units  provide 
services  to  mentally  ill  adolescents  under  the  age  of  19  who  are  in  acute 
psychiatric  crises.  These  include  the  adolescent  units  at  Taunton  and  West- 
borough  State  Hospitals. 

7  See  DMH  Commissioner  Callahan's  letter  to  Margaret  Reiser,  A.C.S.W. 
(Sept.  18,  1984). 

*     Seven  Hills  and  Centerpoint  serve  male  adolescents,  while  Germaine 
Lawrence  has  female  adolescents,  and  Westlake  Academy  is  co-ed. 
'     Centerpoint  is  located  on  the  grounds  of  Tewksbury  State  Hospital, 
Westlake  is  on  the  grounds  of  Grafton  State  Hospital,  and  Seven  Hills  is  at 
Worcester  State  Hospital. 

10  See  Draft  Criteria  Siting  Child/ Adolescent  Intensive  Treatment  Community 
Residences  on  State  Hospital  Lands  (Dec.  18,  1984).  In  fact,  there  was 
significant  vocal  opposition  from  community  residents. 

11  Id. 

12  In  Tewksbury,  for  example,  agreements  between  the  state  hospital  and  local 
police  have  limited  opportunities  for  patients  and  IRTP  residents  to  go  into  town. 
See.  e.g.,  Fleischner,  DMH  Succumbs  To  Irrational  Fears  in  Plan  for  Forensic 
Services,  39  Advisor  9  (1993). 

13  See  DMH  Commissioner  Callahan's  memo  to  Deputy  Commissioner 
Bennett,  et  al.  (June  7,  1985).  Although  the  memo  directing  DMH  to  draft  the 
policy  and  regulations  appears  to  be  written  in  response  to  the  complaint 
investigation  and  findings,  Phyllis  Hersch,  DMH,  does  not  recall  the  regulations 
having  any  relationship  to  this  complaint.  According  to  Hersch,  these  regulations 
had  to  be  drafted  before  the  IRTPs  were  commenced. 

14  See  letters  from  Stan  Goldman,  MHLAC  Executive  Director,  to  Joan 
Mikula,  DMH  Asst.  Commissioner  (Aug.  11, 1989)  and  to  Henry  Tomes,  DMH 
Commissioner  (Feb.  6,  1990). 

15  This  Task  Force  visited  all  of  the  IRTPs,  interviewed  residents  and  staff,  and 
reviewed  program  policies  regarding  issues  such  as  privileges.  See  letter  to  Stan 
Goldman,  MHLAC  Executive  Director,  from  Phyllis  Hersch,  Director  of 
Programs,  Policy,  and  Planning,  DMH  Child/ Adolescent  Services  (Sept.  18, 
1990). 

14  The  thirteen  areas  identified  included  vocational/prevocational  education, 
transportation,  enforcement,  complaint  procedures,  medication  and  behavioral 
treatment,  filing  charges  against  adolescents  who  commit  criminal  offenses,  staff 
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LEGISLATIVE  HIGHLIGHTS 

Gina  Yarbrough 
Attorney,  Mental  Health  Legal  Advisors  Committee 
Please  note:  The  following  entries  were  accurate  as  of 
March  27,  1995.  The  status  of  bills  may  have  changed  since 
that  date.  (H.  =  House,  S.  =  Senate) 

NEW  LAW 

Chapter  360  of  the  Acts  of  1994  prohibits  therapists 
who  lose  their  licenses  due  to  sexual  misconduct  from  prac- 
ticing therapy.  The  Attorney  General  may  now  seek  injunc- 
tions against  these  unlicensed  therapists,  a  violation  of  which 
constitutes  criminal  contempt.  This  bill  (former  H.  5228) 
was  signed  into  law  on  January  13,  1995,  effective,  April 
13,  1995. 

PROPOSED  LEGISLATION 

Bill  Of  Rights  -  H.  2013,  S.  731  guarantees  basic 
human  rights  to  persons  with  mental  illness  and  mental  re- 
tardation. The  bill  ensures  that  persons  in  institutions  have 
certain  basic  rights,  such  as  to  receive  uncensored  mail,  to 
speak  to  an  attorney,  to  privacy  when  toileting,  and  to  wear 
one's  own  clothing.  This  bill  codifies  and  clarifies  existing 
case  law,  statutes,  and  agency  regulations,  and  makes  them 
applicable  throughout  the  mental  health  and  mental  retar- 
dation systems,  in  both  public  and  private  facilities. 

H.  2013,  S.  731  was  sent  to  the  Senate  Ways  and 
Means  Committee  after  being  reported  favorably  out  of  the 
Joint  Committee  on  Human  Services  and  Elderly  Affairs. 
For  more  information  contact  Susan  Fendell,  Mental  Health 
Legal  Advisors  Committee,  (617)  338-2345,  or  Judith 
Meredith,  Meredith  and  Associates,  (617)  338-0954. 

Five  Fundamental  Rights  -  H.  1524,  S.  615,  a 
smaller  version  of  the  Bill  of  Rights,  guarantees  certain 
fundamental  rights  to  persons  with  mental  illness  and  men- 
tal retardation,  including  unrestricted  access  to  telephones, 
mail,  visitation  and  legal  advocates,  and  secures  the  right 
to  privacy  and  security.  H.  1524,  S.  615  was  sent  to  the 
House  Ways  and  Means  Committee  after  being  reported 
favorably  out  of  the  Joint  Committee  on  Human  Services 
and  Elderly  Affairs.  For  more  information  contact  Susan 
Fendell,  Mental  Health  Legal  Advisors  Committee,  (617) 
338-2345,  or  Judith  Meredith,  Meredith  and  Associates, 
(617)338-0954. 

Anti-Aversives  -  H.  3358  prohibits  the  use  of  aversive 
techniques,  such  as  spraying  ammonia  in  a  person's  face, 
that  cause  obvious  signs  of  physical  pain.  It  also  prohibits 
any  punishment  that  would  be  prohibited  if  used  on  a  non- 
disabled  person.  The  most  widely  publicized  use  of  aversn  es 
is  by  the  Judge  Rotenberg  Educational  Center,  formerly 
known  as  the  Behavioral  Research  Institute.  This  legisla- 
tion would  outlaw  such  treatment. 

H.  3358  is  assigned  to  the  House  Ways  and  Means 
Committee  after  being  reported  favorably  out  of  the  Joint 
Committee  on  Human  Services  and  Elderly  Affairs.  For 
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more  information  contact  Judith  Meredith,  Meredith  and 
Associates,  (617)  338-0954,  or  Cathy  Costanzo,  Center 
for  Public  Representation,  (413)  586-6024. 

Commitment  Standards  -  H.  2027  would  broaden 
the  criteria  for  inpatient  civil  commitment  by  adding  two 
new  standards.  This  change  would  allow  a  person  to  be 
committed  if  she  would  deteriorate  physically  or  mentally 
without  hospitalization  or  if  she  was  incapable  of  under- 
standing the  advantages  or  disadvantages  of  accepting  medi- 
cation or  treatment. 

H.  2027  is  assigned  to  the  Joint  Committee  on  Hu- 
man Services  and  Elderly  Affairs.  For  more  information 
on  opposing  this  legislation  contact  Robert  Fleischner,  Cen- 
ter for  Public  Representation,  (413)  586-6024. 

Outpatient  Commitment  -  H.  2029  would  permit  a 
court  to  commit  a  person  to  an  outpatient  treatment  pro- 
gram for  180  days  based  on  clear  and  convincing  evidence 
that  the  person  suffers  from  severe  mental  disorder,  is  likely 
to  harm  self  or  others  and/or  to  deteriorate,  lacks  capacity 
to  make  informed  decisions,  has  been  hospitalized  within 
last  two  years,  has  failed  to  comply  with  post-hospitaliza- 
tion  treatment,  has  a  treatment  plan,  is  reasonably  expected 
to  respond  to  treatment,  and  the  facility  or  the  treating  doc- 
tor agrees  to  accept  the  person  and  the  treatment  plan. 

H.  2029  is  assigned  to  the  Joint  Committee  on  Hu- 
man Services  and  Elderly  Affairs.  For  more  information 
on  opposing  this  legislation  contact  Robert  Fleischner,  Cen- 
ter for  Public  Representation,  (413)  586-6024. 

Citizen  Monitoring  -  S .  6 1 3  requires  independent  citi- 
zen monitoring  of  all  Department  of  Mental  Health  and 
Department  of  Mental  Retardation  programs.  S.  613  is  as- 
signed to  the  Joint  Committee  on  Human  Services  and  Eld- 
erly Affairs.  For  more  information  contact  Barbara  Rhuda, 
Alliance  for  the  Mentally  111,  (508)  777-3277. 

Crime  Victim  Notification  -  S.  624  requires  DMHto 
notify  crime  victims  or  their  families  of  the  release  of  cer- 
tain criminals.  S.  624  is  assigned  to  the  Senate  Steering 
and  Policy  Committee  after  being  reported  favorably  out 
of  the  Joint  Committee  on  Human  Services  and  Elderly 
Affairs.  For  more  information  contact  Barbara  Rhuda,  Al- 
liance for  the  Mentally  111,  (508)  777-3277. 

Patient-Therapist  Sexual  Relations  -  H.  2339  ap- 
plies criminal  penalties  to:  (1)  therapists  who  engage  in 
any  sexual  activity  with  a  current  patient  or  with  a  former 
patient  within  a  year  of  the  end  of  treatment,  w  hether  in  or 
out  of  the  office  setting;  and  (2)  physicians  who  engage  in 
sexual  activity  with  patients  during  medical  procedures  or 
examinations.  A  patient's  consent  to  sexual  activity  is  not 
a  defense.  H.  2339  is  in  the  Criminal  Justice  Committee. 

H.  2371  requires  health  and  mental  health  profession- 
als to  report  sexual  abuse  by  fellow  professionals.  For 
mental  health  professionals,  sexual  abuse  is  defined  as 
"sexual  contact  with  a  current  or  former  patient;"  for  health 
professionals,  it  is  "sexual  contact  with  a  patient  during  a 
professional  contact  for  treatment,  consultation  or  exami- 
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nation."  The  professional  must  obtain  the  patient's  consent 
before  reporting,  and  professionals  who  fail  to  report  are 
subject  to  fines  and/or  other  discipline.  H.  237 1  is  assigned 
to  the  Health  Care  Committee. 

For  more  information  on  H.  2371  contact  Sharon 
Heim,  (617)  783-5521;  for  information  on  either  of  these 
bills,  contact  Linda  Jorgenson,  Co-Chair  of  the  Subcom- 
mittee on  Criminal  and  Civil  Litigation  of  the  House  Com- 
mittee on  Physician-Therapist  Sexual  Misconduct,  (617) 
491-1200. 

CHILDREN: 

Children  and  Disabled  Persons  Protection  Division 
-  H.  2755  creates  a  division,  within  the  Inspector  General's 
office,  for  the  protection  of  children  and  disabled  persons. 
This  division  will  be  mandated  to  investigate  and  remedy 
instances  of  abuse  of  children  and  disabled  persons  and  to 
safeguard  the  integrity  of  investigations .  H.  2755  is  assigned 
to  the  Joint  Committee  on  Human  Services  and  Elderly 
Affairs.  For  more  information  contact  Richard  Rogers, 
Representative  Scaccia's  Chief  of  Staff,  (617)  722-2430. 

Children's  Mental  Health  Services  -H.  1997  pro- 
vides individualized,  flexible,  community  and  home-based 
mental  health  services  to  children,  adolescents,  and  their 
families  by  (1)  ensuring  flexible  coverage  within  existing 
mental  health  coverage  and  (2)  expanding  the  existing  op- 
tions within  mental  health  services.  H.  1997  is  assigned  to 
the  Insurance  Committee.  For  more  information  contact 
Bonnie  Gorman,  Parent  Professional  Advocacy  League, 
(617)  472-4498. 

Children 's  Access  to  Health  Care  -  H.  1987  requires 
Massachusetts  to  fully  implement  the  existing  early  peri- 
odic screening,  diagnosis,  and  treatment  (EPSDT)  Medic- 
aid program,  a  50%  federally-reimbursable  program. 
EPSDT  services  include  basic  medical  and  mental  health 
screening  for  persons  up  to  age  2 1 .  Problems  uncovered 
through  screening  must  be  diagnosed  and  treated.  H.  1987 
is  assigned  to  the  Health  Care  Committee.  For  more  infor- 
mation contact  Susan  Wolfson,  Massachusetts  Legislative 
Children's  Caucus,  (617)  722-2116. 

Special  Education  -  H.  1448  limits  the  current  pro- 
tections for  equitable  education  by,  among  other  things, 
removing  class  size  limitations,  stripping  the  Department 
of  Education  of  its  authority,  and  creating  rigid  categories 
for  eligibility.  This  legislation  is  an  attempt  to  return  au- 
thority over  special  education  to  school  principals  and  re- 
duce the  financial  burden  on  cities  and  towns.  H.  1448  is 
assigned  to  the  Education  Committee.  For  more  informa- 
tion contact  Sara  Berman  or  Tim  Sindelar,  Disability  Law- 
Center,  (617)  723-8455. 

DISABLED  PERSONS  PROTECTION  COM- 
MISSION (DPPC): 

DPPC  Mandate  Extended  To  Include  Elders  -  H. 
2009  allows  the  DPPC  to  investigate  reported  abuse  of  el- 
ders in  state-operated  programs  and  facilities.  At  present 
only  the  Office  of  Elder  Affairs  is  permitted  to  pursue  com- 


AD  VISOR 


Spring  1995 


ADVISOR 


19 


plaints  of  abuse  against  elders,  and  only  at  private  entities. 
H.  2009  is  assigned  to  the  House  Ways  and  Means  Com- 
mittee after  being  reported  favorably  out  of  the  Joint  Com- 
mittee on  Human  Services  and  Elderly  Affairs  Committee. 

Civil  Remedy  To  Supplement  Criminal  Sanction  - 
H.  2107  adds  civil  remedies  to  existing  criminal  sanctions 
for  retaliation  against  persons  who  provide  information  or 
cooperate  with  the  DPPC.  H.  2 107  is  assigned  to  the  State 
Administration  Committee. 

Death  Reports  -  H.  2004  requires  state  institutions 
and  provider  programs  to  report  the  deaths  of  all  disabled 
persons  in  those  facilities  to  the  DPPC,  not  just  those  cases 
that  have  been  determined  to  have  been  caused  by  abuse. 
H.  2004  is  assigned  to  the  Joint  Committee  on  Human  Ser- 
vices and  Elderly  Affairs. 

For  more  information  on  any  of  these  bills  contact 
Michael  Brooks,  DPPC,  (617)  727-6465,  ext.  119. 

GUARDIANSHIP 

Guardianship  Standards  -  H.  2207,  S.  885  modern- 
izes guardianship  law  by  changing  the  standard  for  obtain- 
ing guardianship  from  "mental  illness  and  an  inability  to 
communicate  due  to  physical  incapacity"  to  "legal  inca- 
pacity." Legal  incapacity  is  based  on  functional  limitations 
which  may  lead  to  a  person's  inability  to  provide  for  one's 
basic  personal  needs  or  manage  one's  financial  affairs.  . H. 
2207,  S.  885  is  assigned  to  the  Judiciary  Committee.  For 
more  information  contact  Ernest  Winsor,  Massachusetts 
Law  Reform  Institute,  (617)  357-0700. 

Public  Guardianship  Commission  - 

H.  2208,  S.  1793  creates  a  commission  that  would, 
either  directly  or  through  nonprofit  agencies,  provide  guard- 
ians, conservators,  and  other  fiduciaries  to  low-income 
people  in  need  of  such  persons.  H.  2208  is  assigned  to  the 
Judiciary  Committee  and  S.  1793  is  assigned  to  the  Joint 
Committee  on  Human  Services  and  Elderly  Affairs.  For 
more  information  contact  Ernest  Winsor,  Massachusetts 
Law  Reform  Institute,  (617)  357-0700. 

Temporary  Guardianship  -  H.  196  allows  a  guard- 
ian to  delegate  her  power  to  another  person  by  executing  a 
power  of  attorney.  Such  a  measure  would  result  in  less  court 
supervision  of  guardians.  H.  196  is  in  the  Judiciary  Com- 
mittee. For  more  information  contact  John  Mahoney,  De- 
partment of  Mental  Retardation,  (617)  727-5608,  ext.  206. 

Voting  and  Guardianship  -  H.  194  amends  sections 
1  and  36  of  Chapter  51  of  the  General  Laws  by  clarifying 
that  people  under  guardianship  may  register  to  vote  unless 
specifically  prohibited  from  so  doing  by  the  terms  of  their 
guardianship.  H.  194  is  currently  in  third  reading  in  the 
House  after  being  reported  favorably  out  of  the  Elections 
Committee.  For  more  information  contact  John  Mahoney, 
Department  of  Mental  Retardation,  (617)  727-5608,  ext. 
206. 

HOUSING: 

Community  Residence  Tenancy  -  H.  1834,  S.  598 
gives  residents  of  DMH  community  housing  the  same  or 


similar  procedural  rights  before  eviction  as  people  w  ho  have 
lived  three  or  more  months  in  lodging  or  rooming  houses 
These  rights  include  notice  of  the  intended  eviction,  an  op- 
portunity to  review  and  copy  their  file,  and  a  fair  hearing 
Landlords  retain  the  ability  to  remove  temporarily  a  resi- 
dent likely  to  "impinge  on  the  emotional  or  physical  well- 
being  of  other  occupants,  staff  or  neighbors." 

H.  1834,  S.  598  is  assigned  to  the  Housing  and  Ur- 
ban Development  Committee.  For  more  information  con- 
tact Richard  Cauchi,  Henry  Korman,  or  Ernest  Winsor, 
Massachusetts  Law  Reform  Institute,  (617)  357-0700. 

75%  Preference  -  H.  258 1  requires  that  disabled  per- 
sons will  receive  preference  for  15%  of  the  public  housing 
for  elderly  and  disabled  persons.  This  legislation  was  filed 
as  a  compromise  to  other  proposals  such  as  a  10%  cap  or 
outright  ban  which  had  previously  been  proposed.  H.  258 1 
is  assigned  to  the  Housing  and  Urban  Development  Com- 
mittee. For  more  information  contact  Henry  Korman  or 
Richard  Cauchi,  Massachusetts  Law  Reform  Institute. 
(617)357-0700. 

INSURANCE: 

Insurance  Equity  -  S.  746  ensures  equitable  insur- 
ance coverage  for  mental  illness  by  requiring  insurers  to 
reimburse  treatment  for  "biologically-based  severe  mental 
illness"  in  a  manner  equivalent  to  reimbursement  for  treat- 
ment of  other  physical  illnesses  or  diseases.  S.  746  is  as- 
signed to  the  Insurance  Committee.  For  more  information 
contact  Barbara  Rhuda,  Alliance  for  the  Mentally  111,  (508) 
777-3277. 

Patient-Therapist  Choice  -  H.  3368  ensures  that  any 
health  carrier  which  offers  coverage  for  mental  health  ser- 
vices must  allow  the  psychotherapist  of  the  insured's  choice 
to  be  enrolled  in  the  insurance  carrier's  panel  of  providers 
or  provide  psychotherapists  the  same  compensation  by  the 
carrier  if  they  choose  not  to  enroll  in  the  plan.  Insurance 
carriers  may  not  deny  a  patient's  access  to  alternative  thera- 
pies offered  by  a  licensed  psychotherapist,  including  all 
types  of  theoretical  orientations.  H.  3368  is  assigned  to  the 
Insurance  Committee.  For  more  information  contact  Ray 
Mount,  (617)  246-4570,  or  Dr.  Paul  Ling.  (617)  472-3 125 

Patient-Therapist  Confidentiality  -  H .43 1 8  protects 
the  patient-therapist  relationship  by  ensuring  that  insurance 
companies  may  not  have  access  to  patient  records  w  ithout 
the  informed  consent  of  the  patient  and  the  approval  of  the 
therapist.  Patients  and  therapists  may  not  be  coerced  into 
giving  informed  consent  or  retaliated  against  for  protecting 
the  confidentiality  of  these  sessions.  Insurance  companies 
have  the  right  to  know  only  that  psychotherapy  is  being 
conducted  by  a  licensed  and  qualified  therapist  in  a  thera- 
peutic manner  and  that  the  patient  is  satisfied  w  ith  the  treat- 
ment and  believes  it  to  be  addressing  the  problem.  H  43  1 S 
is  assigned  to  the  Insurance  Committee.  For  more  informa- 
tion contact  Ray  Mount,  (617)  246-4570.  or  Dr.  Paul  Ling. 
(617)472-3125. 
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MHLAC  HAS  MOVED 

The  Mental  Health  Legal  Advisors  Committee  has  moved.  The  new  address  and  telephone  numbers  are  as  follows: 

294  Washington  St.,  Suite  320 
Boston,  MA  02108 

(617) 338-2345 
fax:  (617)  338-2347 

CONTRIBUTIONS  FOR  THE  ADVISOR 

For  those  of  you  who  have  contributed  $25  in  the  last  year  to  help  defray  the  expenses  of  the  Advisor,  we  thank  you. 
For  those  of  you  who  have  not,  we  again  ask  that  you  consider  donating  $25.  If  you  do  contribute,  make  the  check  out  to 
MHLAC  Trust  Fund,  and  send  it  to  our  new  address. 


IRTPs  continued  from  J  7 

who  are  injured  by  adolescents,  human  rights  committees  and  officers,  standards  for 
restrictions,  seclusion  and  restraint,  admissions  committee,  transitions,  and 
community  experiences.  See  Task  Force  Memo  (Nov.  20, 1994). 
17  Id. 
"  Id. 

"    According  to  Stan  Goldman,  former  MHLAC  director,  this  group  dissolved 
when  key  members  left  their  positions.  Angelo  McLain,  who  was  until  1 994  the 
Director  of  Program  Management  for  DMH  Child  and  Adolescent  Services, 
indicated  that       |  pursued  the  identified  areas,  including  creating  a  room 
>  to  draft  a  policy  which  was  ultimately  not  accepted  by 


restriction 
DMH 


>o  CAS-93-16  (April  28, 1994)  and  Appeal  Decision 
19V  \ 
3(5). 

a  Practice  Review  in  IRTPs  (Jan  26, 1993). 
.  substantiated  many  of  MHLAC 's  allegations  regarding  the  IRTPs'  use 


of  restraint  and  time  out  in  recent  complaint  and  appeal  decisions.  See,  e.g.,  CAS-93-16 
(April  28, 1994);  CAS-92-031  (Aug  11, 1993);  CAS-93-1 1  and  1 1 A  (May  27, 1994);  and 
CAS-93-16  (June  20, 1994). 

u    Previously  the  LRTPs  had  been  conducting  examinations  by  qualified  physicians  only  if 
residents  had  been  in  restraints  for  over  an  hour,  for  restraints  lasting  less  than  an  hour 
programs  were  allowing  initial  examinations  to  be  conducted  by  registered  nurses  or 
physicians  assistants.  According  to  Assistant  Commissioner  Mikula,  the  IRTPs  were  acting 
in  accordance  with  the  General  Counsel's  1 986  interpretation  of  the  restraint  regulations.  See 
General  Counsel's  memo  to  DMH  Senior  Management  Staff  (Dec.23, 1986)  at  1. 
24    Germaine  Lawrence,  the  only  IRTP  actually  based  in  the  community,  is  seeking  to 
move  to  a  hospital,  while  Centerpoirt,  Seven  Hills,  and  Westlake  have  always  been  so 
located.  Even  the  newest  IRTP,  which  opened  in  March  1995  in  the  same  building  as  the 
Solomon  Carter  Fuller  Mental  Health  Center  in  Boston,  is  also  located  in  an  institutional 
setting. 

27  As  of  this  writing,  there  is  no  citizen  monitoring  of  the  IRTPs  despite  DMH  Deputy 
Commissioner  Fletcher's  order  that  citizen  monitoring  begin  at  the  IRTPs  by  October  1 5, 
1994.  Appeal  Decision  CAS-93-1 1  and  HA(May  27, 1994)at  15-16. 
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As  is  often  the  case,  questions  about  human  rights  domi- 
nate this  issue  of  the  Advisor.  Two  guest  authors  offer  insights 
on  paternalism  by  clinicians,  and  a  third  not  only  tackles  the 
sensitive  topic  of  smoking  in  facilities,  but  offers  an  opinion. 
For  their  efforts  in  dealing  with  paternalism,  we  thank  Dr.  Mark 
Hauser  and  Archie  Brodsky,  the  Chair  of  the  Mass.  Mental 
Health  Center  Human  Rights  Committee.  For  his  courageous 
effort  on  smoking,  we  offer  our  appreciation  to  Matthew 
MacAvoy,  an  attorney  with  the  Center  for  Public  Representa- 
tion in  Newton. 

Rounding  out  the  human  rights  dialogue  are  a  review  of 
room  plans  and  a  discussion  of  the  implications  of  a  recent 
federal  court  decision  as  it  may  relate  to  forced  admissions.  In 
addition,  Susan  Fendell  offers  her  periodic  analysis  of  the  im- 
pact of  managed  care. 

Gill  Deford,  Executive  Director 


INSIDE  ARTICLES 

Paternalism  in  Mental  Health  Facilities  3 
A  discussion  of  three  day-to-day  issues  -  telephones,  mail,  and 
visits  -  highlights  the  problem  of  paternalism  in  institutions  and  the 
loss  of  human  rights  which  it  engenders. 

Smoking  and  Inpatient  Psychiatric  Care  7 
With  the  right  to  smoke  in  decline  everywhere,  the  author  main- 
tains that  the  special  circumstances  of  psychiatric  facilities  militate 
in  favor  of  upholding  that  right  in  such  locales. 
The  McCabe  Decision  9 
A  federal  court  decision  from  earlier  this  year  demonstrates 
the  importance  of  obtaining  a  warrant  and  provides  a  jumping-off 
point  for  exploring  the  details  of  the  section  12  "admission"  process. 
Mental  Health  Managed  Care  12 
Statistics  continue  to  give  shape  to  the  trends,  while  DMA 
issues  an  RFP  for  a  managed  care  contract  on  inpatient  acute  care 
services  now  provided  by  DMH. 
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CLINICAL  JUSTIFICATIONS  FOR  ROOM  PLANS 


Jennifer  Honig 
Attorney,  Mental  Health  Legal  Advisors  Committee 

The  use  of  room  plans,  while  prevalent  in  Massachusetts  psychiatric  facilities,  has  not  found  a  place  in  the 
clinical  literature  about  inpatient  mental  health  care.  An  extensive  search  of  journal  articles  revealed  no  study  or 
commentary  about  this  form  of  behavior  modification.  For  that  reason,  an  analysis  of  the  clinical  or  functional 
justifications  for  the  use  of  room  plans  requires  a  review  of  those  other  interventions  which  most  closely  re- 
semble such  plans. 

This  article  begins  with  a  review  of  what  a  room  plan  is.  The  second  section  presents  the  debate  over 
whether  a  room  plan  is  like  treatment  or  ward  management.  The  third  section  reviews  three  commonly  used 
psychiatric  interventions  and  explains  their  similarities  to  room  plans.  The  final  section  discusses  the  weaknesses 
of  these  three  similar  interventions  and  speculates  on  the  applicability  of  those  critiques  to  room  plans  them- 
selves. 

Definition  of  a  room  plan. 

While  the  details  of  room  plans  may  vary,  for  the  purposes  of  this  article  the  term  "room  plans"  refers  to  an 
intervention  presently  used  in  Massachusetts  psychiatric  facilities  with  the  following  essential  characteristics: 

1)  it  is  developed  in  advance  of  implementation; 

2)  it  consists  of  a  fixed  schedule  which  extends  throughout  the  patient's  waking  hours  on  the  ward; 

3)  the  schedule  is  broken  into  regular  time  intervals,  each  of  which  includes  set  amounts  of  time  integrated 
in  the  milieu  of  the  ward  and  of  time  out  of  the  milieu  of  the  ward  (most  likely  in  one's  bedroom); 

4)  the  composition  of  the  interval  remains  consistent  for  at  least  a  day,  and  perhaps  longer; 

5)  the  composition  of  the  interval  gradually  changes  over  the  course  of  days  (or  longer)  to  increase  (or 
decrease)  the  amount  of  time  in  the  milieu  of  the  ward  and  decrease  (or  increase)  the  time  spent  separate  from  the 
milieu  of  the  ward;  and 

6)  the  progression  of  the  plan  is  usually  premised  on  the  overall  nonoccurrence  of  one  or  more  "maladaptive 
behaviors."1 

continued  on  next  page 
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For  example,  a  typical  room  plan  might  have  these 
characteristics: 

Week  1  Of  each  hour,  50  minutes  in  the  bedroom,  10 
minutes  out  on  the  ward. 

Week  2  Of  each  hour,  40  minutes  in  the  bedroom,  20 
minutes  out  on  the  ward. 

Week  3  Of  each  hour,  30  minutes  in  the  bedroom,  30 
minutes  out  on  the  ward. 

Week  4  Of  each  hour,  15  minutes  in  the  bedroom,  45 
minutes  out  on  the  ward. 

Week  5  Full  integration  onto  the  ward. 

If  a  pre-identified  maladaptive  behavior  occurs  dur- 
ing the  course  of  the  plan,  the  patient  will  not  progress  on 
the  plan,  but  will  need  to  restart  the  week  (or  day  or  plan), 
or  move  backwards  one  or  more  steps  on  the  plan. 

For  the  purposes  of  this  article,  the  above  room  plan 
is  provided  as  a  model  for  examination  and  comparison. 
However,  this  example  is  not  representative  of  all  room 
plans  currently  used  in  Massachusetts.  Most  importantly, 
room  plans  are  routinely  used  in  ways  which  are  more  re- 
strictive and  less  precise  than  the  above  model.  For  ex- 
ample, some  room  plans  begin  with  total  confinement  to  a 
room  (60  minutes  confinement,  0  minutes  on  the  ward); 
this  step  of  the  plan  may  last  days  or  weeks.  Further,  some 
room  plans  do  not  clearly  indicate  when  a  patient  will  move 
from  one  step  to  another,  but  instead  use  informal  language 
to  the  effect  that  the  step  change  will  occur  when  the  pa- 
tient is  "improving."  The  potential  for  and  existence  of 
such  severe  and  ill-conceived  variations  of  room  plans 
should  be  considered  in  analysis  of  room  plans.  However, 
in  order  to  fully  understand  the  clinical  justifications  of 
room  plans  and  consider  their  merits,  this  article  focuses 
on  a  more  moderate  representation  of  a  room  plan  as  its 
model. 

Is  a  room  plan  treatment  or  a  ward  management 
technique? 

While  the  above  summary  describes  the  essential  char- 
acteristics of  a  room  plan,  beyond  vaguely  alluding  to  "mal- 
adaptive behavior,"  it  does  little  to  explain  why  such  a  cu- 
rious regime  would  be  imposed.  A  simple  answer  is  that 
such  a  plan  has  two  possible  purposes:  treatment  and  ward 
management.  These  goals  may  be  sought  exclusively  of 
one  another,  or  in  conjunction.  To  understand  how  this  in- 
tervention might  fit  in  either  category,  a  review  of  the  tradi- 
tional parameters  of  "treatment"  and  "ward  management" 
is  instructive. 

The  treatment  of  mental  illness  has  nourished  an  in- 
tense and  fruitful  debate  among  clinicians,  as  independent 
and  fundamental  treatment  modalities  are  weighed  and 
tested.  Examination  of  one  of  these  modalities,  a  type  of 
therapy  known  as  behavior  modification,  supports  the  posi- 
tioning of  room  plans  under  its  umbrella  and,  thus,  the  un- 
derstanding of  room  plan  as  treatment.  Behavior  modifica- 
tion involves  the  modification  of  specific  identified  behav- 


iors through  the  control  of  those  environmental  and  behav- 
ioral variables  thought  to  be  functionally  related  to  the  be- 
havior.2 Room  plans  may  be  implemented  pursuant  to  this 
philosophy. 

In  addition  to  this  theoretical  reason  for  viewing  room 
plans  as  treatment,  the  Massachusetts  Department  of  Men- 
tal Health  (DMH)  presently  considers  them  as  treatment.  In 
a  1993  appeal  decision,  the  Deputy  Commissioner  for  Pro- 
gram Operations  stated: 

Pending  Department  standards,  no  room  (or  area)  plan 
may  be  implemented  without  at  a  minimum:  (1)  in- 
volving the  Treatment  Team  in  the  development  of  a 
treatment  plan  which  includes  a  room  (or  area)  plan; 
and  (2)  consent  of  a  client  (when  that  client  is  able  to 
give  informed  consent)  or  consent  of  the  client's  guard- 
ian.3 

This  language  was  reiterated  in  the  most  recent  edi- 
tion of  DMH's  Human  Rights  Handbook.4  Further,  a  draft 
document  produced  by  a  1993  DMH  task  force  responsible 
for  the  development  of  a  training  manual  on  alternatives  to 
restraint  and  seclusion  would  have  required  that  room  plans 
be  incorporated  into  a  patient's  treatment  plan.5 

Despite  the  present  characterization  of  room  plans  as 
treatment  by  DMH,  the  acceptance  of  that  representation  is 
not  unanimous.  Ted  Lawlor,  Area  Medical  Director  from 
the  Western  Massachusetts  Area  and  Chair  of  an  active 
DMH  task  force  known  as  the  Behavior  Treatment  Work 
Group,  favors  redefining  room  plans  not  as  treatment  but 
as  a  ward  management  intervention  and  suggests  that  the 
task  force  may  pursue  this  conception.6 

Dr.  Lawlor 's  characterization  is  not  without  prece- 
dent. While  the  1993  Draft  Training  Manual  would  have 
required  that  room  plans  be  written  into  a  patient's  treat- 
ment plan,  it  simultaneously  described  the  purpose  of  room 
plans  as  being  "to  limit  the  stimulation  and  movement  of  a 
'person.  '"7  The  reason  for  such  limitations  of  a  patient  could 
be  based  on  a  desire  to  decrease  the  possibility  that  the 
patient's  behavior  might  cause  disturbances  on  the  ward. 
Other  forms  of  ward  management  presently  used  in  Massa- 
chusetts facilities,  from  day  hall  restriction  to  one-to-one 
supervision  of  a  patient  by  a  staffperson,  share  the  goals  of 
promoting  tranquility  and  safety  on  the  ward.  Similarly,  by 
limiting  the  interactions  of  a  troublesome  patient  with  oth- 
ers on  the  ward,  a  room  plan  may  serve  these  goals. 

Deeming  a  room  plan  as  treatment  requires  that  room 
plans  be  consensual;  treatment  may  only  be  administered 
with  a  patient's  consent,  assuming  the  patient  is  competent 
to  make  such  treatment  decisions.  In  addition  to  the  lan- 
guage specific  to  room  plans  in  the  DMH  appeal  decision 
cited  above,  Massachusetts  law  and  DMH  policy  and  prac- 
tice clearly  recognize  the  more  general  right  of  a  patient  to 
consent  to  treatment  decisions.8  While  law  and  policy  in 
Massachusetts  require  that  room  plans  as  treatment  be  con- 
sensual, accreditation  guidelines  for  the  federal  Joint  Com- 

continued  on  page  15 
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PATERNALISM  IN  MENTAL  HEALTH 
FACILITIES: 
RESOLVING  CONFLICTS  OVER 
TELEPHONE  ACCESS,  MAIL,  AND 
VISITS 

Mark  J.  Hauser,  M.D. 
Consulting  Psychiatrist  and  Past  Chair, 
DMH  Human  Rights  Advisory  Committee 

Archie  Brodsky 
Chair,  Mass.  Mental  Health  Center  Human  Rights 
Committee 

Until  now,  the  movement  for  recognition  of  the  civil 
rights  of  mental  health  consumers  has  centered  upon  invol- 
untary commitment  and  coerced  treatment.  Increasingly, 
however,  the  focus  is  shifting  to  other  issues,  such  as  to 
what  extent  clinicians  and  institutions  may  restrict  the  right 
of  hospitalized  persons  to  send  and  receive  mail,  visit  with 
relatives  and  friends,  and  use  the  telephone.  These  issues 
have  been  brought  to  the  fore  by  legislation  before  the 
Massachusetts  Senate  Ways  and  Means  Committee,  the 
"Bill  of  Rights  for  Persons  with  Mental  Illness  and  Mental 
Retardation"  (S.731,  H.2013),  which  would  extend  rights 
already  accorded  people  residing  in  state  institutions  to  those 
in  private  facilities.1 

Questions  about  human  rights  restrictions  figure 
prominently  in  the  day-to-day  work  of  clinicians  and  hu- 
man rights  committees,  and  significantly  help  to  determine 
the  tone  and  spirit  of  staff-consumer  relationships  as  well 
as  the  quality  of  care.  Tensions  inevitably  arise  between 
medical  paternalism  and  consumer  advocacy.  This  article 
tries  to  provide  clinicians  and  advocates  with  practical  ways 
to  resolve  such  tensions  ethically,  legally,  in  a  clinically 
sound  manner,  and  with  respect  for  the  decision-making 
autonomy  and  health  of  persons  diagnosed  as  mentally  ill. 
Perspective-sharing  and  consensus-building  can  help  clini- 
cians and  advocates  who  find  themselves  in  an  adversarial 
posture  develop  strategies  for  working  cooperatively  out 
of  a  shared  dedication  to  the  consumer. 

Governing  Law  and  Regulations 

Massachusetts  law  defines  the  rights  of  mental-health 
consumers  in  state  facilities  with  respect  to  mail,  visits, 
and  telephone  calls  as  follows: 

Any  mentally  ill  person  in  the  care  of  the  depart- 
ment . .  .  shall  be  provided  with  stationery  and  post- 
age in  reasonable  amounts  and  shall  have  the  right  to 
have  his  letters  forwarded  unopened  to  the  governor, 
to  the  commissioner,  to  his  personal  physician,  his 
attorney,  his  clergyman,  to  any  court,  to  any  public 
elected  official  and  to  any  member  of  his  immediate 
family.  The  superintendent  may  open  and  restrict  the 


forwarding  of  any  other  letters  written  by  said  per- 
son when  in  said  person's  best  interest. 

A  mentally  ill  person  has  the  right  to  be  visited  at 
all  reasonable  times  by  his  personal  physician,  his 
attorney,  and  his  clergyman,  and  the  right  to  be  vis- 
ited by  other  persons  unless  the  superintendent  deter- 
mines that  such  a  visit .  .  .  would  not  be  in  the  best 
interest  of  the  mentally  ill  person  and  incorporates  a 
statement  of  the  reasons  for  any  denial  of  visiting 
rights  in  the  treatment  record  of  said  person. 

In  addition  ...  a  mentally  ill  person  in  the  care  of 
the  department  shall  have  .  .  .  reasonable  access  to 
telephones  to  make  and  receive  confidential  calls  . . . 
;  provided,  however,  that .  .  .  [this  right]  may  be  de- 
nied for  good  cause  by  the  superintendent  or  his  des- 
ignee and  a  statement  of  the  reasons  for  any  such 
denial  entered  in  the  treatment  record  of  such  a  per- 
son.2 

These  provisions,  restated  in  the  regulations  of  the 
Department  of  Mental  Health  (DMH),3  leave  considerable 
room  for  clinicians  or  administrators  to  interpret  what  is 
"reasonable,"  "for  good  cause,"  or  in  someone's  "best  in- 
terest." For  example,  a  clinician  may  determine  that  it  is  in 
a  person's  best  interest  to  prevent  her  from  embarrassing 
herself  or  breaking  laws.  At  the  same  time,  this  terminol- 
ogy establishes  a  general  standard,  however  vague,  by  which 
arbitrary  restrictions  on  civil  rights  can  be  challenged.  The 
DMH  Human  Rights  Handbook  makes  clear  that  restric- 
tions of  rights  must  be  based  on  specific,  documented  clini- 
cal judgments  made  in  the  here  and  now,  not  blanket  pre- 
sumptions based  on  diagnostic  categories  or  historical  gen- 
eralizations: 

The  determination  to  restrict  any  of  these  rights 
is  a  clinical  decision,  made  by  the  head  of  the  facil- 
ity (or  designee)  in  order  to  avoid  serious  harm  to 
the  consumer  or  for  other  good  reason  in  the 
consumer's  best  interest.  Unless  this  explicit  deter- 
mination is  made  for  the  particular  consumer,  there 
may  be  no  restriction.  Restrictions  should  be  as  lim- 
ited as  possible  and  still  avoid  harm  to  the  con- 
sumer, and  should  not  occur  if  there  is  an  alterna- 
tive, less  restrictive  way  of  avoiding  the  harm.4 

Such  language  legitimizes  the  sometimes  uncomfortable 

questions  raised  by  consumer  advocates. 

Clinicians'  and  Advocates'  Perspectives 

Paternalism  has  both  beneficent  and  controlling  un- 
derpinnings. The  decision-making  power  which  the  law  still 
concedes  to  "the  superintendent  or  his  designee"  in  part 
derives  from  the  physician's  traditional  ethical  responsi- 
bilities toward  patients  and  from  the  duties  which  clini- 
cians and  institutions  have  toward  society;  these  are  the 
two  major  components  of  "paternalism."5 

Paternalism  has  its  roots  in  the  "duty-driven  medical 
ethic,"6  which  confers  on  the  physician  the  obligation  to 
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exercise  beneficence,  defined  as  "the  principle  that  prompts 
physicians  to  cite  their  moral  commitments  and  personal 
support  for  patients  beyond  just  respecting  their  [the  pa- 
tients'] rights."7  Beneficence  encompasses  the  desire  to  pro- 
mote health  and  healing,  to  protect  patients  from  the  conse- 
quences of  their  illness,  to  enhance  autonomy,  and  to  pro- 
mote personal  development. 

In  the  words  of  a  recent  commentary,  "The  model  for 
medical  paternalism  is  the  caring  parent  who  nurtures  and 
protects  a  child  without  waiting  for  permission."8  Only  a 
few  decades  ago,  most  people  in  this  country  expected  phy- 
sicians to  use  their  specialized  knowledge  to  make  treat- 
ment decisions  for  patients.  Despite  recent  revelations  of 
the  fallibility  of  the  medical  profession,  our  attitudes  and 
laws  are  still  influenced  by  this  belief. 

The  nontherapeutic  side  of  paternalism  arises  in  part 
from  clinicians'  personal  impulses  to  exert  control.  A  con- 
trolling function  is  built  into  clinical  work  by  the  responsi- 
bility of  clinicians  and  agencies  to  protect  consumers,  other 
individuals,  and  society  from  harm  done  by  those  in  their 
care.  In  practice,  paternalism  extends  well  beyond  this  nar- 
rowly defined  duty  as  expressed  in  the  statute  governing 
involuntary  commitment,  which  requires  a  clear  threat  of 
serious  harm  to  self  or  others.9  With  clinical  decision  mak- 
ing increasingly  influenced  by  scarce  resources  and  fear  of 
legal  and  financial  liability,  control  often  is  expedient.10  It 
is  easier  to  say  "no"  than  to  spend  the  time  working  out 
alternatives  that  respect  consumers'  rights.  Inadequate  staff- 
ing and  training,  high  staff  turnover,  and  the  time  pressures 
introduced  or  exacerbated  by  managed  care  can  lead  to  safe, 
decisive,  and  arbitrary  edicts  rather  than  complex,  sensi- 
tive, and  individualized  resolutions.11 

In  fact,  simply  gathering  together  a  group  of  people 
who  require  some  degree  of  care  into  a  caretaking  facility 
brings  about  a  form  of  custodial  control: 

Custodialism  is  not  only  a  response  to  insufficient 
resources  but  also  a  paternalistic  institutional  cul- 
ture based  on  maintaining  a  safe  and  stable  status 
quo.  Custodialism  socializes  patients  to  the  institu- 
tional setting,  which  values  "good,  quiet"  patients  who 
fit  into  the  institution's  rhythms.  .  .  .  Custodial  cul- 
tures do  not  seek  improvement  in  patients'  function- 
ing leading  to  greater  autonomy  and  eventual  dis- 
charge but  rather  encourage  behaviors  and  activities 
that  keep  the  institution  a  manageable  community  in 
which  patients  can  function.12 

Clearly,  there  is  great  potential  for  abuse  of  the  cus- 
todial role,  just  as  beneficence  can  be  abused  when  well- 
meaning  clinicians  intrude  on  the  prerogatives  of  individu- 
als competent  to  make  autonomous  decisions.  The  mental 
health  consumer  advocacy  movement  has  arisen  to  counter 
such  abuses.  It  should  be  noted,  however,  that  many  psy- 
chiatrists support  the  evolution  away  from  paternalism.13 
These  psychiatrists  recognize  that  the  goals  of  clinical  care 


must  emphasize  enhancement  of  autonomy,14  a  major  theme 
of  consumer  advocacy. 

Clinicians  should  recognize  that  the  competence  to 
make  decisions  varies  with  time  and  the  subject  matter  of 
the  decision.  As  one  commentary  states,  'This  awareness 
should  help  clinicians  resist  paternalistic  responses.  "1S 
Thus,  rather  than  responding  to  the  risks  inherent  in  deci- 
sion-making with  paternalism,  clinicians  should  pursue 
treatment  precisely  in  order  to  encourage  consumer  inde- 
pendence: "An  alternative  to  the  paternalistic  response  is 
to  treat  factors  underlying  the  variable  nature  of  impaired 
autonomy  to  improve  the  patient's  capacity  to  participate 
in  the  informed-consent  process."16 

Unfortunately,  the  very  incorporation  of  respect  for 
autonomy  into  enlightened  clinical  practice  has  led  some 
clinicians  to  resent  consumer  advocacy  as  superfluous  and 
mean-spirited.  These  clinicians  "consider  patients'  mental 
illnesses  as  the  greatest  constraints  on  their  autonomy  and 
view  human  rights  systems  as  intruding  into  the  clinician- 
patient  relationship."17  Actually,  the  role  of  the  consumer 
advocate  is  essential,  and  better  outcomes  are  achieved  when 
there  is  a  healthy  tension  between  psychiatrists  and  advo- 
cates. Without  consumer  advocates,  history  has  shown  that 
too  many  clinicians  would  routinely  use  beneficent  pur- 
poses to  rationalize  intrusions  on  people's  rights. 

Typical  Scenarios 

Some  restrictions  of  rights  immediately  would  be  rec- 
ognized as  abusive  by  lay  people  and  professionals  alike. 
For  example,  consumers  report  that  some  hospitals  rou- 
tinely withhold  all  contact  with  the  outside  world  for  the 
first  few  days  after  admission,  and  then  restore  contact  as 
part  of  a  graduated  behavioral  program.  In  other  words,  a 
legal  right  is  being  used  as  a  discretionary  reward  and  the 
consumer  essentially  is  held  incognito.  This  is  an  outright 
abuse  of  human  rights. 

However,  many  conflicts  over  telephone  access,  mail, 
and  visits  typically  involve  well-intentioned  attempts  to  rec- 
oncile competing  principles  or  interests.  These  clinical/ethi- 
cal dilemmas  often  elude  categorization  and  do  not  lend 
themselves  to  a  clearcut  breakdown  of  the  two  opposing 
positions.  The  dynamics  of  these  situations  are  complex 
and  call  for  creative  synthesis  on  a  case-by-case  basis. 

Telephone  Access 

Whereas  hospitalized  medical  patients  usually  have 
telephones  in  their  rooms,  those  in  psychiatric  facilities  must 
share  a  few  public  telephones  (perhaps  just  one)  on  the 
ward.  Telephones  are  placed  in  public  areas  because  it  is 
assumed  that  persons  diagnosed  as  mentally  ill  may  require 
arm's-length  monitoring  in  their  use  of  the  telephone.18 
Defining  the  telephone  as  a  scarce  public  resource  can  cre- 
ate various  kinds  of  conflict.  An  individual  may  make  fre- 
quent or  lengthy  calls  in  violation  of  house  rules,  thus  pro- 
voking other  consumers.  Or  a  person  may  be  loud  and  abu- 
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sive  on  the  telephone,  leading  hospital  staff  to  ask  that  per- 
son to  lower  her  voice  or  get  off  the  telephone. 

These  are  issues  of  ward  management  rather  than  clini- 
cal questions.  Maintaining  a  sense  of  quiet,  comfort,  safety, 
and  equity  in  the  community  is  a  legitimate  institutional 
function.  It  is  not,  however,  strictly  related  to  the  individual 
patient/consumer's  best  interest  -  except  indirectly,  insofar 
as  the  collective  atmosphere  affects  the  individual. 

Mental  health  facilities  generally  assert  a  duty  to  pre- 
vent residents  from  harming  others.  Advocates  counter  that 
clinicians  do  not  have  a  duty  to  protect  third  parties  from 
emotional  harm  and  that  they  have  a  duty  to  address  be- 
havioral issues  raised  by  the  exercise  of  rights  through 
therapy  rather  than  through  control  mechanisms. 

Mail 

The  same  questions  of  abuse  and  harassment  arise 
with  written  as  with  spoken  communications.  Clinicians 
may  also  be  concerned  that  consumers  will  "harm"  them- 
selves or  others  by  applying  for  obviously  unsuitable  jobs 
or  making  other  unrealistic  commitments.  Consumer  advo- 
cates counter  that  such  behavior  is  similar  to  that  in  which 
persons  in  the  community  frequently  engage  and  should 
not  serve  as  a  basis  for  denying  civil  liberties. 

Clinicians  also  may  be  concerned  when  mail  from  a 
particular  person  regularly  precipitates  regression.  Again, 
consumer  advocates  counter  that  receipt  of  such  mail  is 
common  in  the  community  and  must  be  dealt  with  through 
therapy  rather  than  restrictions. 

CASE1 

Phyllis  R.  sent  her  sister  daily  letters  stained  with  her 
own  blood  -  hostile,  vitriolic  letters  threatening  revenge 
for  the  childhood  sexual  abuse  she  had  suffered.  When  her 
sister  asked  the  psychiatrist  to  stop  the  flow  of  letters,  he 
explained  that  he  had  no  real  power  and  little  clinical  justi- 
fication to  do  so.  Instead,  he  suggested  that  her  sister  bring 
the  letters  unopened  to  the  hospital,  where  he  would  show 
Ms.  R.  in  therapy  sessions  that  they  were  unopened.  Here 
the  psychiatrist,  faced  with  a  demand  from  a  family  mem- 
ber that  he  exert  omnipotent  control,  maintained  the  clini- 
cal stance  of  fostering  autonomy  by  trying  to  ally  with  the 
healthy  side  of  the  person  whom  he  was  treating.19 

CASE  2 

While  actively  psychotic,  Muriel  B.  would  go  through 
the  newspaper  and  cut  out  mail  order  forms,  which  she 
sent  either  in  her  own  name  or  in  someone  else's  name.  The 
treatment  team  prohibited  Ms.  B.  from  sending  any  more 
mail  orders.  Her  advocate  opposed  this,  arguing  that  the 
hospital  had  no  duty  to  protect  direct-mail  marketers  from 
minor  costs  and  inconveniences. 

After  her  psychosis  cleared,  Ms.  B.  agreed  that  the 
intervention  was  justified.  Some  clinicians  would  say  that 
the  episode  vindicates  an  interventionist  approach,  as  with 
the  "thank-you  theory"  of  involuntary  commitment.20  From 
a  civil-rights  viewpoint,  however,  the  outcome  was  trou- 


bling. If  the  behavior  had  been  a  product  of  Ms.  B.'s  per- 
sonality rather  than  her  psychosis,  she  might  have  resumed 
the  mailings  as  soon  as  she  was  no  longer  being  monitored. 
If  legal  rights  were  fully  respected  and  clinical  resources 
and  patience  were  unlimited,  the  clinicians  would  have  ex- 
plored the  issue  with  Ms.  B.  in  an  attempt  to  dissuade  her 
from  mailing  the  orders,  but  would  not  have  restrained  her 
from  doing  so.  After  all,  persons  in  the  community  make 
unwise  mail  order  purchases  and  default  on  payment. 

Visits 

Occasionally,  the  people  with  whom  a  consumer 
wishes  to  maintain  contact  (perhaps  the  only  people  avail- 
able for  such  contact)  are  those  with  whom,  in  the  view  of 
clinicians,  the  consumer  has  been  enmeshed  in  destructive 
relationships.  When  clinicians  observe  that,  every  time  a 
particular  visitor  comes,  the  consumer  is  agitated  or  de- 
pressed for  the  next  few  days,  they  may  understandably 
want  to  curtail  that  person's  visits.  Yet  their  concern  for 
the  consumer's  developmental  progress  may  clash  with  a 
respect  for  his  or  her  autonomy  in  intimate  personal  mat- 
ters. 

CASE  3 

Whenever  Claire  L.  visited  her  family  on  a  therapeu- 
tic weekend  pass,  she  came  back  in  worse  shape  than  when 
she  left.  To  the  advocates,  these  predictable  clinical  set- 
backs had  to  be  accepted  as  a  price  of  respecting  Ms.  L.'s 
autonomy.  Her  clinicians  agreed,  but  only  reluctantly.  They 
believed  that  supporting  Ms.  L.'s  autonomy  and  growth  in 
the  long  run  meant  encouraging  her  to  accept  the  painful 
loss  of  separation  from  an  enmeshed  family.  However,  they 
would  not  do  so  at  the  cost  of  overriding  her  expressed 
wishes.  Instead,  they  accepted  the  visits  while  exploring 
with  Ms.  L.  whether  she  really  wanted  to  go  back  to  her 
family  or  was  simply  acceding  to  her  family's  demand  that 
she  resume  a  familiar  role. 

Tips  for  Negotiating  Conflicts 

Negotiating  the  clinician-advocate  interface  is  easier 
when  the  parties  surmount  certain  common  misconceptions. 
Clinicians  and  advocates  should  keep  in  mind  the  follow- 
ing points: 

1.  People  can  leave  behind  rigid  ideological  posi- 
tions when  aware  of  the  underlying  complex  reality. 
Capable,  intelligent  people  who  articulate  opposing  posi- 
tions vigorously  can  turn  out  to  be  surprisingly  reasonable 
and  flexible.  Clinicians  can  ally  with  consumer  advocates 
in  their  efforts  to  foster  autonomy  and  growth,  and  advo- 
cates can  find  that  the  clinical  perspective  coexists  com- 
fortably with  a  commitment  to  human  rights. 

2.  The  psychiatrist  does  not  act  alone.  Phrases  like 
"the  superintendent  or  his  designee"  in  the  Massachusetts 
statute  underscore  the  fact  that  treating  physicians  do  not 
act  independently;  rather,  they  are  part  of  a  diverse  deci- 
sion-making team  which  includes  other  health  profession- 
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als,  security  and  other  nonclinical  personnel,  and  the  hos- 
pital administration.  These  entities  -  not  to  mention  insur- 
ers, attorneys,  advocates,  involved  relatives,  and  the  con- 
sumer -  weave  an  intricate  web  of  loyalties  around  the  psy- 
chiatrist. 

In  particular,  the  arbitrary  restrictions  that  inflame 
advocates  are  often  touched  off  by  staff-consumer  conflict. 
A  disruption  on  the  ward  leads  direct-care  staff  to  crack 
down  on  one  individual,  and  the  psychiatrist  signs  off  on 
their  recommendation.  To  prevent  such  escalation  of  minor 
disturbances,  psychiatrists  should  help  staff  recognize  and 
temper  their  desire  to  place  restrictions,  unless  those  re- 
strictions are  clearly  justified. 

3.  Consider  the  rationale  behind  proposed  inter- 
ventions. Treatment  that  appears  paternalistic  may  have 
various  rationales:  punitive,  behavior-shapings  protective, 
or  therapeutic.  Clearly,  the  punitive  use  of  a  paternalistic 
intervention  is  unacceptable.  Whatever  the  rationale  for  such 
an  intervention,  considerations  of  human  rights  and  au- 
tonomy have  their  own  validity  and  must  still  be  addressed. 

4.  Competence  assessment  is  a  major  factor  in  de- 
ciding between  autonomy  and  intervention,  but  not  a 
definitive  one.  As  a  rule,  the  autonomy  of  a  competent 
adult  should  be  respected.  However,  the  following  qualifi- 
cations should  be  kept  in  mind. 

First,  impairment  of  decision-making  competence  is 
not  an  all-or-none,  totally  disabling  condition.  Rather,  it  is 
context-specific  -  that  is,  selective,  situational,  and  fluctu- 
ating.21 Competence  assessment  is  best  undertaken  with 
questions  like  "Competent  to  do  what?  When?  With  whom?" 
For  example,  someone  who  is  incompetent  to  manage  her 
financial  affairs  may  still  be  competent  to  decide  whether 
to  telephone  her  former  spouse. 

Second,  for  ethical  and  clinical  reasons  we  may  fre- 
quently choose  to  respect  the  autonomy  even  of  incompe- 
tent persons  to  make  some  decisions  -  for  example,  whether 
to  visit  with  family  and  friends. 

In  summary,  respect  for  the  human  rights  of  persons 
with  mental  illness  is  sometimes  difficult  to  maintain,  a 
difficulty  that  often  arises  in  a  complex  web  of  competing 
interests.  However,  respect  for  human  rights  is  essential  to 
quality  care.  The  delivery  of  mental  health  care  that  re- 
flects the  democratic  values  of  our  society  demands  from 
all  parties  creative  thinking  rather  than  a  reflexive  rever- 
sion to  paternalism. 

The  authors  thank  Dan  De  Hainaut,  Massachusetts  Mental  Health 
Center  Human  Rights  Officer,  and  Susan  Fendell,  Mental  Health  Legal 
Advisors  Committee,  for  their  helpful  contributions. 

ENDNOTES 

'    Supported  by  consumer  advocates,  family  members,  and  mental 
health  professionals,  the  Bill  of  Rights  streamlines  human  rights 
and  is  an  important  step  forward  in  protecting  the  rights  of  persons 
with  mental  illness. 
2    Mass.  Gen.  L.  ch.  123,  §  23. 

J    104  CMR  3.10(7)  (inpatient  facilities);  104  CMR  15.03(3) 
(outpatient  programs). 


4  Commonwealth  of  Massachusetts,  Department  of  Mental 
Health,  Human  Rights  Handbook  (May  1993,  rev.  November  1993), 
p.  11. 

5  See  James  F.  Childress,  Who  Should  Decide?  Paternalism  in 
Health  Care  (1982);  Paternalism  (Rolf  Sartorius  ed.  1983). 

6  Surman  and  Purtilo,  Revaluation  of  Organ  Transplantation 
Criteria:  Allocation  of  Scarce  Resources  to  Borderline  Candidates, 
33  Psychosomatics  202,  208  (1992). 

7  Edmund  D.  Pellbgrtno  and  David  C.  Thomasma,  For  the 
Patient's  Good:  The  Restoration  of  Beneficence  in  Health  Care  35 
(1988). 

8  Spencer  Eth  and  Mark  J.  Mills,  Ethical  Issues,  in  2  Treatments 
of  Psychiatric  Disorders:  A  Task.  Force  Report  of  the  American 
Psychiatric  Association  994,  998  (American  Psychiatric  Association 
ed.  1989). 

*    Mass.  Gen.  L.  ch.  123,  §§  7(a)  and  8(a). 
10  See  Hauser,  Commons,  Bursztajn,  and  Gutheil,  Fear  of  Mal- 
practice Liability  and  Its  Role  in  Clinical  Decision  Making,  in 
Decision  Making  in  Psychiatry  and  the  Law  209  (Gutheil,  Bursztajn, 
Brodsky,  and  Alexander  eds.,  1991);  Bursztajn,  More  Law  and  Less 
Protection:  "Critogenesis,  "  "Legal  Iatrogenesis,  "  and  Medical 
Decision  Making,  18  J.  Geriatr.  Psychiatry  143  (1985). 

"Personal  autonomy,"  it  has  been  noted,  "comes  into  conflict 
with  the  concept  of  parens  patriae,  the  state's  duty  to  care  for 
persons  unable  to  care  for  themselves  and  make  competent 
decisions,  and  the  state's  obligation  to  avert  dangerous  behavior." 
Yank,  Lindsay,  Barber,  and  Hargrove,  Ethical  Issues  for  Academic 
Participants  in  State-University  Collaboration  Programs,  43  Hosp. 
Commun.  Psychiatry  1213,  1215  (1992). 

12  Id.  (references  omitted). 

13  Clinicians  may  attempt  to  incorporate  a  concern  for  autonomy 
into  beneficence  by  stating  that  "both  autonomy  and  paternalism  are 
superseded  by  the  obligation  to  act  beneficently."  Pellegrino,  supra 
note  7  at  32. 

14  See  Bursztajn  and  Brodsky,  Authenticity  and  Autonomy  in  the 
Managed-Care  Era:  Forensic  Psychiatric  Perspectives,  5  J.  Clin. 
Ethics  237  (1994);  Bursztajn,  Gutheil,  Hamm,  and  Brodsky, 
Subjective  Data  and  Suicide  Assessment  in  the  Light  of  Recent 
Legal  Developments:  U.  Clinical  Uses  of  Legal  Standards  in  the 
Interpretation  of  Subjective  Data,  6  Int'l  J.  Law  Psychiatry  331 
(1983). 

15  Coverdale,  Bayer,  McCullough,  and  Chervenak,  Respecting  the 
Autonomy  of  Chronic  Mentally  III  Women  in  Decisions  About 
Contraception,  44  Hosp.  Commun.  Psychiatry  671,  674  (1993Xem- 
phasis  added). 

16  Id.  at  672. 

17  From  this  vantage  point,  "advocates'  assertions  that  they 
represent  patients'  interests  whereas  clinicians  represent  the  system 

continued  on  page  20 


NOTICE  TO  CPCS  ATTORNEYS 


CPCS  attorneys  with  inquiries  about  commit- 
ment hearings  which  they  are  handling  should 
first  contact  Stan  Goldman  at  CPCS.  Stan's  tele- 
phone number  is  (617)  482-6212.  Although 
MHLAC  will  provide  assistance  when  Stan  is 
not  available,  we  do  ask  that  you  try  to  reach 
him  before  contacting  us. 


Fall  1995 


ADVISOR 


7 


SMOKING  AND  INPATIENT 
PSYCHIATRIC  CARE 

Matthew  MacAvoy 
Staff  Attorney,  Center  for  Public  Representation 

Introduction 

Cigarettes  have  been  an  integral  part  of  life  on  inpa- 
tient psychiatric  wards  for  as  long  as  most  people  can  re- 
member. Facility  residents  have  smoked  to  alleviate  stress 
and  to  pass  seemingly  endless  idle  time,  while  staff  have 
used  cigarettes  as  a  means  by  which  to  encourage  compli- 
ance and  reward  positive  behavior.1  As  societal  pressure  to 
reduce  the  risks  of  smoking  has  increased  steadily  over  the 
past  decade,  however,  cigarette  use  by  residents  of  psychi- 
atric facilities  has  become  a  major  point  of  contention.2 
The  conflict  arises  between  the  position  of  healthcare  pro- 
viders, that  smoking  poses  an  unreasonable  risk  to  the  health 
and  safety  of  facility  residents  and  staff,  and  the  assertion 
of  many  residents,  that  to  deprive  them  of  cigarettes  during 
periods  of  acute  distress  is  both  unnecessary  and  inhumane. 
What  has  emerged  is  a  struggle  over  the  development  of 
hospital  smoking  policies  to  ensure  that  the  rights  and  needs 
of  resident  smokers  and  non-smokers  are  balanced  in  such 
a  way  as  to  ensure  fair  and  appropriate  treatment  for  all. 

The  conflict 

It  is  not  easy  to  be  a  smoker  anywhere  these  days. 
With  smoking  now  forbidden  in  most  offices,  restaurants 
and  public  buildings,3  it  is  increasingly  difficult  to  find 
places  in  which  to  light  up.  Though  burdened  by  such  re- 
strictions, most  smokers  do  ultimately  have  a  choice:  they 
can  temporarily  refrain  from  smoking  or  they  can  remove 
themselves  to  an  environment  in  which  they  may  smoke 
freely.  Thus,  while  their  right  to  smoke  may  be  subject  to 
qualification,  they  are  not  entirely  prohibited  from  engag- 
ing in  this  activity. 

Unlike  members  of  the  general  public,  however,  smok- 
ers who  reside  on  locked  psychiatric  units  do  not  always 
enjoy  such  mobility.  Whether  hospitalized  on  an  emergency 
basis,  or  committed  by  order  of  a  court,  many  residents 
find  their  smoking  severely  restricted,  or  often  totally  pro- 
hibited, in  the  hospitals  at  which  they  are  confined.  Be- 
cause their  activities  and  movements  are  frequently  subject 
to  the  strict  control  of  clinical  personnel,  many  of  these 
residents  are  simply  not  able  to  "go  outside"  in  order  to 
satisfy  their  cravings.  For  this  reason,  wholesale  prohibi- 
tions on  smoking  in  these  facilities  raise  ethical  and  moral 
questions  not  implicated  by  smoking  bans  in  places  where 
the  general  public  has  free  access. 

Along  with  food,  shelter,  and  personal  relationships, 
smoking  is  an  important  part  of  many  residents'  lives.  The 
smoking  of  a  cigarette  serves  as  their  one  true  pleasure 
during  a  period  of  acute  distress;  it  is  a  salve  to  the  ordeal 
of  hospitalization.4  In  addition  to  serving  to  satisfy  the 


emotional  needs  of  some  residents,  there  is  also  growing 
evidence  that,  for  some,  smoking  may  also  have  therapeu- 
tic value.5  Thus,  one  clinical  administrator  has  noted: 
"Smoking  is  one  of  the  few  ways  these  patients  have  of 
calming  themselves.  Nicotine  patches  don't  have  the  same 
effect,  since  it's  apparently  the  smoking  ritual  and  behav- 
ior that  helps."6  For  whatever  reasons  residents  smoke, 
however,  they  are  twice  as  likely  to  do  so  as  are  members 
of  the  general  population.  Studies  have  shown  that  70  to 
90%  of  schizophrenics  and  50%  of  manic  depressives 
smoke,  while  less  than  30%  of  the  general  population  are 
smokers.7  There  is  also  evidence  that  smokers  who  are 
mentally  ill  have  more  difficulty  breaking  the  smoking  habit 
and  that,  for  some,  involuntary  cessation  may  provoke  major 
depression.8  Consequently,  as  a  group,  residents  of  psychi- 
atric facilities  are  disproportionately  affected  by  highly  re- 
strictive hospital  smoking  policies. 

The  response  by  hospitals,  JCAHO,  and  DMH 

For  healthcare  providers,  the  banning  of  smoking 
within  their  facilities  represents  a  simple  and  logical  re- 
sponse to  an  identified  environmental  health  and  safety 
hazard.  Hospitals  have  generally  offered  three  reasons  for 
the  imposition  of  smoking  bans:  to  reduce  the  health  risks 
for  smokers;  to  reduce  the  health  risks  associated  with  pas- 
sive smoking;  and  to  reduce  the  risk  of  fire  and  property 
damage  associated  with  cigarette  usage.9  Less  frequently 
cited,  but  also  a  significant  factor,  is  the  desire  of  healthcare 
providers  to  reduce  potential  liability  for  suits  brought  by 
residents  and  staff  subjected  to  second-hand  smoke.10 

Although  efforts  to  reduce  the  harmful  effects  of  smok- 
ing in  hospitals  can  be  traced  back  to  as  early  as  1834,11 
the  driving  force  behind  the  recent  trend  towards  totally 
smoke-free  hospital  environments  has  been  the  staunch  anti- 
smoking  stance  taken  by  the  Joint  Commission  on  Accredi- 
tation of  Healthcare  Organizations  (JCAHO).  In  1991,  the 
JCAHO  promulgated  standards  requiring  that  all  accred- 
ited U.S.  hospitals,  including  560  mental  health  facilities, 
become  smoke-free  by  December  31,  1993.  In  the  interim, 
hospitals  were  required  to  restrict  smoking  to  designated, 
environmentally  contained  areas.  Although  failure  to  com- 
ply with  these  standards  would  not  result  in  an  automatic 
loss  of  JCAHO  recognition,  it  might  put  hospitals  with  only 
marginal  overall  accreditation  scores  over  the  edge.12 

The  announcement  of  the  new  smoking  standards 
brought  a  storm  of  protest  from  consumers,  advocates  and 
some  mental  health  professionals,  who  were  concerned  that 
such  immoderate  restrictions  would  unduly  burden  psychi- 
atric facility  residents:  "This  is  a  tremendous  illness  where 
every  day  you  are  battling  demons....  To  expect  patients  to 
kick  the  habit  when  they're  going  into  the  hospital,  which 
is  an  awful  event  to  begin  with,  is  really  cruelty  to  the  nth 
degree."13  The  Pennsylvania  Department  of  Mental  Health, 
citing  smoking 's  soothing  effect  and  the  fact  that  mam- 
patients  are  involuntarily  restricted  inside  hospital  build- 
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ings,  flatly  refused  to  comply  with  the  new  standards.14  A 
state  health  official  explained:  "These  are  people  who  are 
in  acute  stages  of  mental  illnesses,  who  are  combatting  those 
illnesses  and  in  ...  most  cases,  our  patients  are  involun- 
tarily committed  to  the  hospitals  and  have  no  choice  in  be- 
ing there....  Therefore,  we  do  not  feel  that  we  would  be 
able  to  ban  smoking  inside  all  of  our  buildings  at  this  par- 
ticular time."15 

In  response  to  this  outcry,  the  JCAHO  amended  its 
guidelines  to  allow  residents  of  facilities  providing  long- 
term  care  (those  in  which  more  than  50%  of  the  residents 
stay  more  than  six  months)  to  smoke  in  designated  areas 
within  hospital  buildings.16  Residents  in  short-term  (acute 
care)  facilities  are  also  allowed  to  smoke  in  designated  ar- 
eas, but  only  with  the  written  authorization  of  a  physician.17 
In  making  this  distinction,  the  JCAHO  acknowledged  that 
long-term  care  units  are,  for  a  period  of  time,  the  patients' 
residences,  "and  you  can't  prohibit  somebody  from  smok- 
ing in  their  own  home."18  Still,  the  reasoning  behind  the 
relaxed  standards  is  suspect,  as  the  length  of  time  that  an 
individual  stays  in  a  facility,  or  the  number  of  people  who 
live  there  for  more  than  six  months,  does  not  accurately 
reflect  whether  the  facility  is  a  residence  for  a  given  indi- 
vidual. Strong  arguments  can  be  made  that  any  facility  to 
which  a  person  is  confined  for  more  than  a  few  weeks  be- 
comes that  person's  residence. 

The  Department  of  Mental  Health  (DMH),  in  an  ef- 
fort to  ensure  that  its  facilities  were  in  compliance  both 
with  JCAHO  guidelines  and  with  the  requirements  of  the 
Massachusetts  Clean  Indoor  Air  Act,19  issued  its  first  state- 
wide smoking  policy  on  January  5,  1995. 20  Applicable  to 
all  DMH-operated  facilities,  the  policy's  purpose  is  to  re- 
duce the  risks  of  smoking  for  both  residents  and  staff  within 
DMH  programs.21  It  purports  to  achieve  this  goal,  how- 
ever, simply  by  requiring  that  all  DMH-operated  facilities 
independently  establish  procedures  designed  to  bring  them 
into  compliance  with  JCAHO  requirements  and\or  the 
policy's  stated  purpose. 

Thus,  despite  having  sought  and  received  input  from 
various  advocacy  organizations,  and  having  been  provided 
with  information  as  to  the  potentially  negative  impact  which 
smoking  bans  might  have  on  involuntarily  restricted  indi- 
viduals,22 DMH  abdicated  its  responsibility  to  ensure  that 
facility  compliance  is  achieved  in  a  humane  and  appropri- 
ate manner.  Although  citing  the  possible  adverse  effects 
which  smoking  may  have  on  psychiatric  treatment  as  a 
motive  for  limiting  smoking,  the  DMH  policy  fails  to  ad- 
dress the  question  of  an  involuntarily  restricted  person's 
right  to  smoke  or  of  the  undue  burden  which  an  overly  re- 
strictive interpretation  of  JCAHO  requirements  would  have 
on  the  most  disabled  residents. 

Conclusion 

Although  there  are  strong  health  justifications  for  the 
imposition  of  smoking  bans  within  hospitals,  the  desire  to 


reduce  the  risks  posed  by  smoking  must  be  fairly  weighed 
against  the  rights  and  needs  of  psychiatric  facility  residents 
in  order  to  ensure  that  the  rights  of  all  parties  are  respected. 
Given  the  indisputable  evidence  as  to  the  serious  threat  posed 
to  the  health  of  smokers  and  those  subjected  to  second- 
hand smoke,  it  is  reasonable  to  limit  smoking  to  desig- 
nated areas  in  a  hospital  building  as  long  as  these  areas  are 
readily  accessible  to  restricted  residents.  To  impose  a  blan- 
ket ban  on  smoking  in  facilities  housing  involuntarily  re- 
stricted individuals,  however,  is  both  inhumane  and  unnec- 
essary. 
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THE  McCABE  DECISION: 
APPREHENSION  WITHOUT  A 
WARRANT  IS  NOT  PERMISSIBLE  IN 
THE  MENTAL  HEALTH  SYSTEM 

GillDeford 

Director,  Mental  Health  Legal  Advisors  Committee 

Introduction 

Writing  in  these  pages  two  years  ago,  attorney  Steven 
Schlang  made  this  observation: 

It  is  difficult  to  find  any  statutory,  regulatory 
or  judicial  authority  to  order  an  essentially  open-ended 
arrest  warrant.  Even  more  problematic  is  that  mental 
health  clinicians,  not  judges,  magistrates  or  proba- 
tion officers,  instigate  the  arrest.  If  no  authority  for 
arrest  exists,  the  police  actions  would  be  extra-legal. 
Police  and  clinicians  may  be  exposing  themselves 
to  significant  liability  stemming  from  civil  rights 
claims} 

A  little  over  a  year  later,  U.S.  District  Judge  Nancy 
Gertner  offered  these  comments  en  route  to  finding  a  civil 
rights  violation  for  a  warrantless  entry  and  seizure: 

The  City  of  Lynn  argues  that  an  application  for 
an  order  of  involuntary  commitment  -  completed  by 
a  physician  -  by  statute  obviates  the  need  for  a  war- 
rant ....  I  disagree.  Although  a  certified  physician  ... 
might  be  uniquely  qualified  to  evaluate  the  emotional 
condition  of  a  patient,  he  or  she  is  not  qualified  to 
support  an  unconsented  entry  of  an  individual's  home 
or  seizure  of  an  individual  ....  In  effect,  Lynn  sug- 
gests that  a  physician's  blessing  somehow  strips  a 
putative  mental  patient  of  the  safeguards  of  the  Fourth 
Amendment,  a  result  that  would  be  untenable.2 

Schlang  and  Judge  Gertner  were  writing  in  different 
contexts.  The  former  was  analyzing  the  propriety  of  outpa- 
tient commitment  orders,  while  the  latter  was  evaluating  a 
police  department's  warrantless  enforcement  of  an  order 
for  temporary  hospitalization.  It  is  no  coincidence,  how- 
ever, that  the  lawyer's  warning  and  the  judge's  condemna- 
tion are  couched  in  similar  language,  for  the  overall  arena 
is  the  same:  the  use  of  police  power  to  seize  and  hold  indi- 
viduals, merely  upon  the  request  of  a  mental  health  profes- 
sional and  despite  the  absence  of  an  emergency. 

The  McCabe  decision  is  a  comprehensive  repudia- 
tion of  the  notion  that  the  determination  of  a  mental  health 
clinician  is  a  valid  basis,  in  and  of  itself,  to  apprehend  some- 
one. Indeed,  one  police  department  issued  a  general  order 
just  three  weeks  after  the  decision  rescinding  its  prior  posi- 
tion and  emphatically  adopting  the  policy  established  in 
McCabe,  using  some  language  taken  almost  verbatim  from 
the  decision.3  Presumably,  other  cities  and  towns  have  at 


least  taken  note  of  their  failure  to  recognize  that  the  Fourth 
Amendment  contains  no  exception  allowing  medical  au- 
thorities to  demand  the  detention  of  individuals  who  are 
allegedly  suffering  from  mental  illness. 

This  article  will  analyze  McCabe  and  section  12  of 
chapter  123,  which  provides  the  statutory  setting  in  which 
the  events  in  that  case  unfolded.  Because  of  McCabe's  rel- 
evance to  the  outpatient  commitment  issue,  that  develop- 
ment will  also  be  discussed.  In  light  of  a  recent  effort  in 
Congress  to  condition  certain  grants  to  states  on  establish- 
ing outpatient  commitment  procedures,  it  is  particularly 
important  that  the  limitations  on  police  power  in  enforcing 
involuntary  treatment  be  fully  enunciated. 

The  facts  of  McCabe4 

The  underlying  facts  of  McCabe  are  not  uncommon; 
the  result  was  tragic.  Pursuant  to  section  12(a),5  a  physi- 
cian signed  an  order  authorizing  the  involuntary  ten-day 
hospitalization  of  a  64-year-old  woman  named  Rose  Zinger, 
who  lived  in  a  rented  house  in  Lynn.  By  agreement  with  a 
state  constable  who  wanted  to  serve  an  eviction  notice  on 
her,  the  city  police  delayed  in  taking  action  until  1:00  p.m. 
the  next  day,  which  was  several  hours  after  they  received 
the  order. 

After  the  police  had  kicked  in  one  door  and  started  on 
a  second  without  any  answer,  Ms.  Zinger  opened  the  door 
slightly.  She  tried  to  close  it  when  the  police  informed  her 
that  she  had  to  go  to  a  doctor,  but  they  shoved  their  way  in 
and  pushed  her  to  the  floor  face  down  after  she  tried  to 
reach  for  a  small  knife.  Described  as  "confused  and  scream- 
ing,"6 she  was  handcuffed;  because  the  medical  technicians 
believed  that  they  could  not  carry  her,  "the  officers  forced 
Ms.  Zinger  down  the  stairs  on  her  buttocks  one  step  at  a 
time."7  Still  handcuffed  behind  her  back,  she  was  strapped 
to  a  stretcher  face  down.  While  she  was  still  at  the  scene 
and  in  police  custody,  someone  noticed  blood  coming  out 
of  her  mouth,  and,  despite  an  effort  to  revive  her,  she  was 
pronounced  dead  -  just  an  hour  after  the  police  arrived  at 
her  house. 

The  basics  of  Section  12s 

Ms.  Zinger 's  demise  was  set  in  motion  by  the  order 
for  her  temporary  hospitalization,  which  was  signed  by  a 
physician.  Authorization  for  this  procedure  is  set  out  in 
section  12(a),  which  provides  for  various  ways  to  effect 
the  admission  of  an  individual  to  a  mental  health  facility.9 

In  the  best  of  all  worlds  envisioned  by  that  provision, 
a  "licensed  physician",  "qualified  psychologist",  or  "quali- 
fied psychiatric  nurse",  would  first  examine  an  individual 
and  then,  with  "reason  to  believe  that  failure  to  hospitalize 
such  person  would  create  a  likelihood  of  serious  harm  by 
reason  of  mental  illness,"  restrain  her  and  apply  for  a  ten- 
day  involuntary  hospitalization.10  In  a  second  scenario, 
where  the  "examination"  is  not  possible  because  of  the 
emergency  nature  of  the  situation  and  the  individual's  re- 
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fusal  to  consent  to  an  examination,  the  physician,  psycholo- 
gist, or  psychiatric  nurse,  may  apply  for  hospitalization 
"on  the  basis  of  the  facts  and  circumstances."  Finally,  if 
none  of  the  three  medical  professionals  is  available  in  an 
emergency,  a  police  officer  may  make  the  application  for 
temporary  hospitalization. 

One  other  point  about  the  section  12(a)  process  for 
admission  should  be  noted.  Only  a  physician  specifically 
designated  under  regulations  of  the  Department  of  Mental 
Health11  may  admit  an  individual  to  a  hospital.12  If  the 
medical  professional  who  applies  for  admission  is  not  so 
designated,  then  section  12(b)  requires  that  the  individual 
be  given  a  "psychiatric  examination  by  a  designated  physi- 
cian immediately  after  his  reception  at  such  facility."  Pars- 
ing the  language  of  this  provision  in  comparison  with  that 
relevant  to  the  "examination"  under  section  12(a),  the  Ap- 
peals Court  has  noted: 

The  admitting  physician  has  the  role  of  determining 
whether,  in  fact,  a  failure  to  hospitalize  would  create 
a  likelihood  of  serious  harm,  in  contrast  to  the  apply- 
ing physician,  whose  function  is  only  to  determine 
whether  there  is  reason  to  believe  that  such  may  be 
the  case.13 

It  is  difficult  to  imagine  that  this  distinction  is  recognized 
in  practice,  but  at  least  in  theory  there  exists  a  higher  stan- 
dard for  satisfaction  of  the  psychiatric  examination  require- 
ment by  the  admitting  physician. 

Section  12(e)  also  warrants  attention,  especially  in 
light  of  the  McCabe  decision.  Under  that  provision,  "[a]ny 
person  may  make  application"  to  a  court  to  order  a  ten-day 
commitment.  The  judge,  "[ajfter  hearing  such  evidence  as 
he  may  consider  sufficient,"  may  then  issue  a  warrant  for 
the  individual's  apprehension  "if  in  his  judgment  the  condi- 
tion or  conduct  of  such  person  makes  such  action  neces- 
sary or  proper."  After  apprehension,  the  individual  is  then 
examined  by  either  an  admitting  physician  or  a  qualified 
psychologist,  and,  upon  that  medical  professional's  deter- 
mination, the  judge  may  then  order  the  ten-day  commit- 
ment.14 

Although  section  12(e)  is  so  placed  that  it  almost  seems 
to  be  an  alternative  to  section  12(a),  in  practical  terms  they 
are  complementary.  Thus,  if  an  individual  who  is  the  sub- 
ject of  a  section  12(a)  application  for  admission  is  not  physi- 
cally at  a  facility,  the  medical  professional  could  utilize 
section  12(e)  to  have  her  brought  in  against  her  will.  Sec- 
tion 12(e)  is  also  significant  because  it  authorizes  initiation 
of  the  process  by  anyone  who  believes  that  someone  else 
should  be  temporarily  hospitalized.  Given  the  low  standard 
in  the  statute  for  issuance  of  the  warrant  of  apprehension 
and  appearance,  it  should  not  be  difficult  to  convince  a 
judge  that  a  friend  or  relative  should  be  seized.15 

Nevertheless,  section  12(e),  unlike  section  12(a),  does 
require  the  intercession  of  a  judicial  officer,  and  it  is  the 
absence  of  that  element  which  was  so  critical  in  McCabe. 


The  McCabe  analysis  in  the  context  of  Section  12 

In  McCabe,  there  is  no  indication  as  to  why  the  doc- 
tor signed  the  section  12(a)  application  in  the  absence  of 
Ms.  Zinger.  Indeed,  it  is  not  stated  that  he  even  saw  her 
prior  to  signing  the  order.  Presumably,  he  acted  pursuant 
to  the  second  sentence  of  section  12(a),  which  allows  a 
medical  professional  to  apply  for  hospitalization  in  an 
"emergency"  situation  when  the  individual  will  not  consent 
to  an  examination.  As  the  decision  emphatically  points  out, 
however,  the  police  department's  own  actions  demonstrated 
that  there  was  no  emergency. 

It  was  not  lack  of  compliance  with  section  12(a),  how- 
ever, which  served  as  the  basis  for  the  lawsuit.  Rather,  that 
was  occasioned  by  the  failure  of  the  police  department's 
policy  to  meet  the  Fourth  Amendment's  goal  of  protecting 
"personal  privacy  and  the  fundamental  dignity  of  citizens. 
The  method  of  choice  for  protecting  that  goal  is  the  war- 
rant mechanism  which  requires  a  neutral  magistrate  to  evalu- 
ate the  facts  and  determine  whether  and  when  government 
officials  may  search."16  Judge  Gertner's  decision  under- 
scores at  length  the  important  protections  which  that  Amend- 
ment is  intended  to  guarantee  and  which  the  Lynn  Police 
Department's  policy  and  practice  ignored.17 

The  court  also  points  out  the  key  difference  between 
sections  12(a)  and  12(e),  that  the  latter  requires  a 
magistrate's  evaluation  of  probable  cause,  not  merely  a 
physician's  analysis  of  the  individual's  emotional  state.  That 
neutral  arbiter  and  the  warrant  which  may  issue  from  that 
consideration  are  required  "whenever  it  is  clear  that  the 
'pink  paper'  [section  12(a)  application]  will  not  be  volun- 
tarily complied  with,  that  police  officers  will  be  involved, 
and  [that]  force  is  threatened."18 

Relying  on  the  traditional  exception  to  the  require- 
ment of  a  warrant,19  Lynn's  defense  was  that  "exigent  cir- 
cumstances" existed,  but  the  city  could  point  only  to  those 
circumstances  which  served  as  the  statutory  basis  for  the 
application  for  hospitalization  in  the  first  place.20  The  court 
held  that  the  application  was  not  itself  sufficient  to  demon- 
strate exigent  circumstances,  especially  as  "the  Lynn  Po- 
lice acted  with  leisure  in  arranging  a  convenient  time  to 
effectuate  the  service  of  the  involuntary  commitment  or- 
der."21 In  short,  there  was  no  emergency,  and  the  police 
had  sufficient  time  to  present  the  matter  to  a  magistrate.22 
As  the  Fitchburg  Police  Department's  quick  change 
in  policy  highlights,  the  proper  response  to  McCabe  should 
be  a  complete  re-examination  of  the  appropriate  reaction 
when  an  individual's  mental  health  status  is  cited  as  the 
basis  for  restraining  and  seizing  without  a  warrant.  This 
seems  especially  obvious  in  the  section  12  context,  where 
the  precise  procedure  which  should  be  followed  is  in  fact 
set  out  in  section  12(e).  As  the  McCabe  court  noted: 
Massachusetts  was  one  of  the  innovators  in  identify- 
ing the  risks  to  individual  liberty  and  dignity  in  the 
civil  commitment  process.  The  legislature  achieved 
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this  by  hedging  the  statute  with  strict  safeguards  ... 
[including]  that  a  warrant  be  required  under  certain 
circumstances.23 

McCabe  and  outpatient  commitment  orders 

McCabe  should  also  ring  bells  in  other  contexts,  par- 
ticularly the  outpatient  commitment  process.  In  Massachu- 
setts, these  orders  "are  essentially  prospective  treatment 
plans  which  empower  clinicians  or  guardians  to  direct  lo- 
cal police  to  seize  individuals  who  are  noncompliant  with 
their  medication  regimen."24  As  attorney  Schlang  points 
out,  none  of  the  SJC's  decisions  on  substituted  judgment 
provide  a  theoretical  basis  for  using  outpatient  commit- 
ment orders  to  evade  the  Fourth  Amendment's  prohibition 
against  forced  entry  and  seizure  without  a  warrant: 
[T]he  use  of  the  [substituted  judgment]  doctrine  as- 
sumes that  a  competent  individual  would  choose  to 
waive  statutory  and  constitutional  rights,  be  re- 
strained, perhaps  handcuffed,  forcibly  removed  from 
her  home  and  transported  by  cruiser  or  ambulance  to 
a  mental  hospital  to  be  involuntarily  injected  with  a 
medication.25 

Among  other  problems  which  Schlang  notes  is  that 
the  SJC,  in  analogizing  the  forced  administration  of  anti- 
psychotic drugs  to  involuntary  commitment,  demands  proof 
of  the  likelihood  of  serious  harm  beyond  a  reasonable  doubt, 
which  "requires  a  judicial  determination.  Outpatient  com- 
mitment orders  impermissibly  usurp  this  judicial  function 
and  place  it  in  the  hands  of  clinicians."26 

Completing  the  circle  in  an  eerie  premonition  of  the 
McCabe  decision,  Schlang  observes  that  the  premises  for 
arrests  pursuant  to  outpatient  commitment  orders  "fall  short 
of  the  most  minimal  standards  contained  in  M.G.L.  c.  123, 
§  12(a)  and  (b)."27  With  McCabe 's  conclusive  demonstra- 
tion of  the  inadequacies  of  those  provisions  as  a  basis  for 
apprehension,  it  is  apparent  that  outpatient  commitment 
orders  are  even  less  likely  now  to  satisfy  the  Fourth  Amend- 
ment. Once  again,  Judge  Gertner's  words  in  McCabe  have 
a  remarkable  resonance  in  the  outpatient  commitment  or- 
der context:  "[T]o  the  person  whose  home  is  broken  into, 
to  the  neighbors  who  watch  her  dragged  from  her  home 
screaming  and  struggling,  the  words  'medical'  or  'thera- 
peutic' would  seem  to  be  a  misnomer."28 

At  present  in  Massachusetts,  outpatient  commitment 
orders  have  no  statutory  basis;  they  are  a  product  of  the 
substituted  judgment  doctrine,  and  are  used  solely  as  a 
means  of  enforcing  medication  treatments  for  individuals 
released  from  state  hospitals.  That  limited  application  may 
be  expanded,  however,  if  U.S.  Senator  Nancy  Kassebaum 
has  her  way.  She  is  pushing  legislation  which  would  pro- 
vide encouragement  to  states,  through  federal  funding,  to 
pass  outpatient  commitment  statutes.  The  goal  would  be  to 
"expand  civil  commitment  statutes  -  usually  reserved  for 
people  who  pose  a  threat  of  harm  ...  -  to  include  people 


who  are  gravely  disabled  ....  Police  could  use  outpatient 
commitment  to  rid  streets  of  undesirables  ,..."29 

Conclusion 

The  McCabe  decision  is  a  powerful  indictment  of  the 
abuse  of  police  power  when  alleged  mental  illness  is  the 
premise  for  forced  entry  and  arrest.  It  sets  out  unequivo- 
cally what  should  have  been  obvious  to  the  City  of  Lynn 
and  to  police  departments  throughout  the  Commonwealth: 
"When  liberty  is  involved,  as  well  as  the  privacy  of  one's 
home,  the  highest  protection  of  the  Fourth  Amendment, 
namely  the  warrant  mechanism,  is  required."30  Whether  in 
the  context  of  section  12  or  of  outpatient  commitments,  the 
decision  offers  advocates  a  powerful  tool  to  discourage  the 
deprivation  of  the  basic  rights  of  those  diagnosed  with  men- 
tal health  problems. 

ENDNOTES 

I  Steven  Schlang,  Perspectives  on  Outpatient  Ropers  Commit- 
ments [part  2],  39  Advisor  3,  5  (Fall  1993)  (footnotes  omitted; 
emphasis  supplied). 

J    McCabe  v.  City  of  Lynn,  875  F.Supp.  53,  61  (D.Mass.  1995), 
appeal  pending,  No.  95-1731  (1st  Cir.). 

3  Fitchbutg  Police  Dept.,  General  Order  95-03  (Feb.  20,  1995). 
Among  other  things,  the  order  stated: 

It  is  the  Policy  of  the  Fitchburg  Police  Department  to  act  in  a 
manner  which  protects  personal  privacy  and  the  fundamental 
dignity  of  individuals  and  that  clearly  communicates  the 
ideal  that  a  warrantless  entry  into  a  private  dwelling,  for  the 
sole  purpose  of  seizing  and  forcibly  hospitalizing  a  resident, 
is  presumptively  unreasonable. 
GO  95-03,  t  H.D. 

4  The  description  of  the  facts  in  this  section  is  taken  from 
McCabe,  875  F.Supp.  at  56-57. 

5  Mass.  Gen.  L.  ch.  123,  §  12(a). 

6  McCabe,  875  F.Supp.  at  57. 

7  Id. 

*  Except  where  otherwise  noted,  all  quotations  and  other  statutory 
references  in  this  section  are  from  Mass.  Gen.  L.  ch.  123,  §  12(a). 

9  Although  the  district  judge  in  McCabe  repeatedly  refers  to  the 
action  as  one  for  "involuntary  commitment"  or  "civil  commitment", 
see,  e.g.,  875  F.Supp.  at  55  n.l,  the  application  signed  by  the 
physician  was  not  for  commitment,  but  for  admission  to  a  hospital 
on  a  temporary  basis.  This  difference  is  undoubtedly  lost  on  many 
people  other  than  Judge  Gertner,  but  the  First  Circuit  has  divined  a 
clear  distinction  between  the  admission  and  commission  terminol- 
ogy. Rockwell  v.  Cape  Cod  Hospital,  26  F.3d  254,  257  n2,  259-260 
(1st  Cir.  1994). 

10  The  extent  of  this  "examination"  is  minimal.  The  Appeals 
Court  recently  determined  that  "observation  of  the  patient,  taken  in 
conjunction  with  medical  records  and  other  information  could  be 
found  by  the  jury  to  have  satisfied  [the  physician's]  statutory  duty  to 
examine  under  §  12(a)."  Reida  v.  Cape  Cod  Hospital,  36  Mass. 
App.  Ct.  553,  555,  review  denied,  418  Mass.  1105  (1994Xemphasis 
supplied). 

II  104  CMR  3.07(3),  (4). 

12  Mass.  Gen.  L.  ch.  123,  §§  12(a),  (b). 

13  Reida,  36  Mass.  App.  Ct.  at  556. 

M-  In  both  situations  -  admission  or  temporary  commitment  -  the 
facility  may  discharge  the  individual  during  the  ten-day  period 
Mass.  Gen.  L.  ch.  123,  §§  12(c),  (e). 

15   The  SJC  does  not  view  the  loss  of  liberty  occasioned  by  the 
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MENTAL  HEALTH  MANAGED  CARE: 
EXPANSION  TO  DMH  ACUTE  CARE  AND  MEDICAID  UPDATE 

Susan  Fendell 
Attorney,  Mental  Health  Legal  Advisors  Committee 


DMA/DMHRFP 

A  Request  for  Proposal  (RFP)  released  September  22,  19951  represents  a  significant  expansion  of  managed  care 
by  the  Commonwealth.2  Department  of  Mental  Health  (DMH)  inpatient  acute  care  will  be  placed  under  the  management 
of  a  private  managed  care  company  as  early  as  May  1, 1996  and  no  later  than  July  1, 1996.  Under  the  new  arrangement, 
the  company  hired  by  the  Division  of  Medical  Assistance  (DMA)  will  purchase  and  manage  emergency,3  acute  inpatient, 
and  diversionary4  services  for  DMH. 

Network  Management 

The  RFP  allows  for  subcapitation  in  the  third  year  of  the  contract,5  despite  criticism  by  advocates  that  subscapitation 
would  exacerbate  an  already  existent  financial  conflict  of  interest  between  the  caregiver  and  the  patient.6 

The  RFP  does  have  positive  elements,  however.  It  retains  a  minimal  level  of  freedom  of  choice  for  recipients  by 
requiring  the  company  to  permit  changes  of  providers  within  the  company's  provider  network.7  It  also  places  importance 
on  discharge  planning,  a  problem  area  in  the  past,  by  attaching  potential  sanctions  to  abysmal  performance  in  this  area.8 
Sanctions  are  also  applicable  to  untimely  inpatient  admissions,  inappropriate  referrals  to  DMH  continuing  care  services, 
delayed  prior  approval  decisions  and  payments  to  providers,  and  late  submission  of  various  reports  to  DMA.9 


Change  in  Total  Expenditures 


-4 


Millions  of  Dollars 
-1 


June  1992  to  May  1995 


Inpatient 
Crisis  stabilization 
Acute  residential  -  children 
Partial  hospitalization 
Psych,  day  programs 
Therapy 

Family/community  support 


The  RFP  clearly  answered  the  concerns  of  providers  more  than  of  consumers.  For  example,  in  contrast  to  the 
relatively  stringent  standards  for  the  prior  approval  process,  the  sanction  for  a  high  recidivism  rate  is  applicable  only  if 
more  than  5%  of  discharges  from  hospitals,  freestanding  detoxification  facilities,  and  acute  residential  treatment  facili- 
ties result  in  readmission  to  one  of  these  facilities  within  seven  days  of  discharge.10  Although  5%  is  lower  than  the  adult 
30-day  recidivism  rate  of  16%  within  MHMA's  system,11  the  standard  measure  of  recidivism  is  between  30  and  90  days. 

Human  Rights 

Some  mental  health  professionals  and  consumer  advocates  have  expressed  great  concern  about  the  impact  of  this 
RFP  on  DMH  consumers.12  A  major  issue  is  whether  human  rights  within  private  facilities  will  have  fewer  safeguards 
than  in  DMH-operated  facilities.  This  is  a  facet  of  the  general  concern  that  DMH  is  giving  up  its  supervisory  role  to 
DMA  and  the  management  company. 

The  RFP  provides  minimal  assurance  that  rights  will  be  observed  by  facilities  contracting  with  the  management 
company.  For  example,  the  RFP  allows  DMA  to  annul  DMH  human  rights  requirements  in  existing  contracts  for 
replacement  units.13  Furthermore,  rather  than  requiring  hospitals  to  abide  by  human  rights  regulations  and  policies 
applicable  to  state-operated  facilities,  the  RFP  allows  hospitals  to  craft  their  own  human  rights  protocols,  albeit  they 
must  be  "consistent  with"  DMH  human  rights  policy14  and  are  subject  to  review  and  approval  by  DMH.15 

Financial  Incentives 

A  second  critical  issue  is  the  financial  incentive  to  the  management  company  to  cut  costs.  Consumer  advocates 
contend  that  quality  controls  are  difficult  to  develop  and  enforce,  and  that  the  financial  incentives  inherent  in  private 
managed  care  often  lead  to  cutting  services  at  the  expense  of  quality.  The  RFP  leaves  the  issue  of  financial  incentives 
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with  respect  to  Medicaid  recipients  unsettled  by  making  risk  sharing  arrangements  subject  to  negotiation.16  The  RFP 
does  make  it  clear  that  "neither  [DMA]  nor  the  Contractor  will  bear  full  risk  for  service  expenditures,"  but  that  DMA 
will  not  pay  more  than  95%  of  what  it  would  have  paid  if  it  had  rendered  the  services  on  a  fee-for-service  basis  .17 

The  financial  incentives  with  respect  to  DMH  consumers  encourage  the  managed  care  company  to  limit  payments 
for  covered  services.  The  company  is  required  to  maximize  use  of  the  Uncompensated  Care  Pool  for  DMH  consumers.18 
It  may  keep  20%  of  the  savings  on  inpatient  and  diversionary  services,  up  to  $250,000  per  year.19  The  management 
company  may  not  keep  any  savings  associated  with  emergency  services,  but  it  may  receive  an  incentive  payment  of  up  to 
$200,000  if  it  identifies  a  certain  proportion  of  persons  using  emergency  services  as  Medicaid  eligible.20  Incentive 
payments  are  also  provided  for  increased  collections  from  other  insurers  such  as  Medicare.21  The  management  company 
also  may  keep  savings  on  administrative  costs  of  up  to  10%  of  those  costs,  which  are  based  on  the  marginal  cost  to  serve 
DMH  consumers.22 

The  DMH  incentive  package  attempts  to  put  more  of  the  responsibility  for  the  costs  of  mental  health  services  on 
federal  and  other  non-state  funded  programs.  Theoretically,  it  is  appropriate  to  pay  for  services  with  the  program  specifi- 
cally designed  to  meet  that  particular  category  of  poverty.  However,  whether  the  money  comes  from  Medicaid,  Medicare 
or  DMH,  it  is  all  public  money.23  The  DMH  system  of  incentives,  which  requires  diversion  of  public  monies  to  a  private 
company  to  accomplish  this  shuffling  of  debt,  speaks  to  the  need  for  a  single  payor  system.  Under  the  single  payor 
system,  the  government  would  administer  a  single  health  care  program,  thereby  eliminating  unnecessary  payments  to 
management  and  insurance  companies  and  preserving  funds  for  health  care  services  themselves. 

MEDICAID  UPDATE 
Medication 

As  previously  reported,  use  of  medication  is  on  the  upsurge,  with  total  expenditures  for  mental  health  clinic  medi- 
cation increasing  almost  three-fold  (295%)  in  the  three-year  period  between  June  1992  and  May  1995. 24  The  number  of 
unduplicated  recipients  using  this  service  increased  by  82%.  during  this  same  period,  but  the  number  of  recipients  who 
were  disabled  rose  only  3%,  from  16  to  19%,  and  total  enrollees  by  1 1%.25  Expenditures  per  recipient  were  up  by  117%. 

The  most  surprising  element  in  this  medication  heyday  is  that  medication  of  non-disabled  recipients  climbed  at  a  far 
faster  rate  than  that  of  disabled  recipients. 


Mental  Health  Clinic  Medication 

Percentage  Increases  Between  June  1992  and  May  1995 

Non-disabled 

Disabled 

Total  Expenditures 

658% 

166% 

Unduplicated  Recipients 

234% 

20% 

Expenditures  Per  Recipient 

127% 

122% 

Units  of  Service 

415% 

77% 

Clinic  Medication 

Unduplicated  Recipients 


June  1992  to 
May  1995 


a/v 


Therapy 

Another  surprise  is  that  the  rush  to  medication  did  not  coincide  with  a  reduction  in  therapy  for  non-disabled 
recipients.  Rather,  while  expenditures  dropped  dramatically  for  services  rendered  by  hospital  outpatient  clinics,  units  of 
service  and  the  number  of  non-disabled  recipients  using  that  service  did  not.  Furthermore,  although  expenditures  per 
recipient  grew  at  a  far  slower  rate  than  the  number  of  persons  using  the  services,  expenditures  for  and  the  number  of  non- 
disabled  persons  receiving  services  from  mental  health  clinics  and  community  health  centers  grew. 

Disabled  recipients,  on  the  other  hand,  experienced  large  cuts  in  mental  health  clinic  and  hospital  outpatient  therapy. 
Between  June  1992  and  May  1995,  the  number  of  disabled  recipients  seen  by  clinics  dropped  13%  and  by  hospital  clinics 
by  15%.  Expenditures  per  recipient  fell  9%  in  clinics  and  units  of  treatment  by  4%.  Units  of  treatment  rendered  to 
disabled  recipients  by  hospital  clinics  dropped  by  25%. 

Overall,  expenditures  for  outpatient  services26  have  increased.  This  is  partially  due  to  an  increase  in  the  number  of 
recipients  using  the  services  and  partially  due  to  the  addition  of  new  services,  such  as  community  support  services,  that 
are  primarily  used  to  divert  recipients  from  hospitalization.  However,  even  looking  solely  at  therapy,  total  expenditures 
have  increased  by  25%  and  the  number  of  recipients  using  these  services  has  increased  by  34%.  In  addition,  the  decrease 
in  expenditures  per  recipient  of  15%  seems  to  be  attributable  to  a  reduction  in  rates  paid  to  hospital  clinics  although  it 
may  also  be  attributable  to  a  drive  toward  group  as  opposed  to  individual  therapy.27  Nevertheless,  the  increase  in  total 
expenditures  for  outpatient  services  is  less  than  half  of  the  reduction  in  expenditures  on  inpatient  services.28 
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Inpatient 

Expenditures  -  total  and  per  recipient  -  for  adult  inpa- 
tient services  continue  to  decline.  Between  June  1992  and 
May  1995,  they  fell  by  41%  and  44%  respectively.29  The 
same  is  true  for  children's  hospital  expenditures;  both  total 
and  per  recipient  dropped  by  53%.  The  use  of  crisis  stabi- 
lization, an  alternative  to  hospitalization  that  has  been 
greeted  warmly  by  consumers,  is  on  the  rise,  but  expendi- 
tures per  recipient  are  erratic. 


Inpatient 

9 

June  1992  - 

.  8 

Expenditures  Per  Recipient 

May  1995 

w 

§  6 

H5 

4 

As  reported  earlier,  the  surge  in  crisis  intervention 
services30  has  not  stemmed  the  number  of  recipients  hospi- 
talized, as  the  number  of  unduplicated  adult  recipients  in- 
creased by  5%  and  the  number  of  children  remained  the 
same.  The  question  as  to  whether  crisis  intervention  ser- 
vices are  truly  performing  a  valuable  role,  or  are  merely 
duplicative  to  hospital  intake  and  an  unnecessary  obstacle 
for  recipients  to  overcome  prior  to  hospitalization,  remains 
unanswered. 


250 
w  200 
ro  150 

V) 

§  100 
i—  50 

Crisis  Care 

Total  Expenditures 

lli^i 

^Crisis  Services 

^Crisis  Intervention 

EH  Mobile  Crisis  Intervention 

June  1992  -  May  1995  | 

At  the  same  time  that  hospital  services  for  children 
are  being  cut  back,  the  use  of  acute  residential  treatment 
for  children  and  adolescents  is  escalating.  Between  Octo- 
ber 1992  and  May  1995,  total  expenditures  rose  774%, 
expenditures  per  recipient  were  up  67%,  and  the  number  of 
children  and  adolescents  placed  in  these  settings  climbed 
by  423%.31  On  the  other  hand,  spending  for  partial  hospi- 
talization for  children  is  erratic,  with  the  most  recent  monthly 
figure  showing  a  decline  of  39%  since  its  inception  in  Sep- 
tember 1993.  This  is  primarily  a  result  of  a  46%  decrease 
in  the  number  of  children  using  the  service,  which  never 
reached  50  in  any  one  month.32 

ENDNOTES 

1  Commonwealth  of  Massachusetts,  Executive  Office  of  Health 
and  Human  Services,  Division  of  Medical  Assistance,  Request  for 
Proposals  for  Mental  Health/Substance  Abuse  Program  (Sept.  22, 
1995). 

2  During  the  summer,  the  Commonwealth  of  Massachusetts  was 
granted  a  waiver  of  Medicaid  regulations  by  the  federal  government, 


thereby  permitting  it  to  continue  its  use  of  managed  care  for 
Medicaid  recipients.  Full  implementation  of  the  waiver  request 
requires  enabling  state  legislation. 

3  DMH  covered  emergency  services  are  emergency  screening 
services,  medication  management  services,  crisis  stabilization, 
observation/holding  beds,  specialing  services  (therapeutic  services 
provided  on  a  one-to-one  basis  to  maintain  an  individual's  safety), 
and  crisis  counseling. 

4  DMH  covered  diversionary  services  are  crisis  stabilization, 
observation/holding  beds,  partial  hospitalization,  and  psychiatric 
day  treatment 

s    DMA  requires  preapproval  of  subcontracts  that  provide  for 
capitated  payments  or  other  risk-sharing,  RFP  40,  and  retains  the 
right  to  review  and  approve  all  subcontracts  with  providers,  RFP  24. 
For  some  reason,  DMA  requires  only  the  non-capitated  risk  sharing 
arrangements  to  balance  cost  incentives  with  access  and  quality 
incentives.  RFP  40. 

6  Payments  on  a  capitated  basis  are  calculated  per  recipient  or 
block  of  services  (e.g.,  per  admission  to  hospital  regardless  of  length 
of  stay).  Unlike  payments  based  on  services  rendered  (fee-for- 
service),  the  provider  has  an  incentive  to  cut  services  in  order  to 
keep  its  costs  below  the  capitated  rate.  See  Fendell,  Mental  Health 
Managed  Care:  MHMA  Report  Card  Mixed  -  Conflict  Between 
Profits  and  Consumers,  40  Advisor  4,  8  (1994);  Fendell,  Managed 
Care  Initiative  Expands;  Impact  Continues  to  Be  Felt,  42  Advisor  8, 
15,  16  n.46  (1995). 

7  RFP  Appendix  B  20. 

•    RFP  31.  DMA  may  impose  a  penalty  of  up  to  $100,000  if  less 
than  85%  of  recipients  have  an  outpatient  visit  within  three  days  of 
discharge  from  an  inpatient  facility  and  up  to  $200,000  if  the  rate 
falls  below  80%. 

9  RFP  32-35. 

10  RFP  31-32. 

11  Recidivism  rate  is  for  September  1994.  MHMA,  Massachusetts 
MH/SAP  Inpatient  Readmission  Rates  (based  on  claims  data  as  of 
Jan.  13,  1995). 

12  A  coalition  of  organizations  such  as  AFSCME,  the  Alliance  for 
the  Mentally  HI,  and  the  Consortium  for  Psychotherapy  was  formed 
in  response  to  this  expansion  of  managed  care. 

13  Replacement  Units  are  to  be  operated  in  accordance  with  the 
terms  of  the  Replacement  Unit  Contracts,  "until  otherwise  directed" 
by  DMA.  RFP  18. 

14  DMH  Human  Rights  Policy  #  95-4  (Feb.  23,  1995). 

15  RFP  Appendix  B  8.  The  DMH  Service  Standards  are  not  only 
subject  to  negotiation,  see  id.,  but  also  permit  the  hospital  to 
develop  its  own  patient  rights  policy.  RFP  App.  K,  Acute  Inpatient 
Program  Standards  Section  U.2.01.a. 

"  RFP  30-31. 

17   This  includes  incentive  and  bonus,  as  well  as  risk  sharing 
payments.  RFP  30;  see  also  id.  at  14. 
11  RFP  36. 

"   RFP  37.  The  management  company  is  also  liable  for  20%  of  any 
amounts  spent  on  inpatient  and  diversionary  services  above  the 
budgeted  amount  for  up  to  $350,000.  RFP  37-38. 

20  RFP  38-39. 

21  RFP  39. 

22  RFP  37.  All  of  the  aforementioned  arrangements  are  only  for  the 
first  year,  everything  may  be  renegotiated  thereafter.  If  DMA  and 
the  management  company  can  not  agree  to  new  terms,  the  existing 
arrangement  remains  unchanged.  RFP  39-40. 

23  The  Uncompensated  Care  Pool  consists  of  revenues  from 
assessments  on  hospitals,  but  is  nonetheless  a  limited  and  inad- 
equate source  of  funds  for  persons  whose  medical  bills  exceed  their 
resources. 

24  Unless  otherwise  noted,  all  statistics  in  this  section  are  from 
Mental  Health  Management  of  America's  Aug.  26,  1995  Expendi- 
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turc  Report 

15   RFP  DMA  Data  Book,  Penetration  Rate  by  Category  of 
Assistance. 

*  Outpatient  services  included  in  this  calculation  are  psychiatric 
day  programs,  community  health  centers,  hospital  outpatient  clinics, 
mental  health  clinic  treatment,  family  stabilization,  and  child/ 
adolescent  stabilization  services. 

17  Fendell,  Managed  Care  Initiative  Expands;  Impact  Continues  to 
Be  Felt,  42  Advisor  8,  10  (1995). 

*  Added  expenditures  on  evaluation  and  consultative  services,  as 
well  as  alternatives  to  hospitalization  like  partial  hospitalization, 
residential  services,  and  crisis  stabilization,  still  do  not  result  in  a 
figure  equal  to  the  amount  by  which  expenditures  on  inpatient 
services  were  reduced. 

*  Length  of  stay  dropped  from  13.47  days  in  October  1992  to 
1025  days  in  March  1995.  RFP  DMA  Data  Book. 

M  Between  June  1992  and  May  1995,  crisis  intervention  total 
expenditures  increased  by  114%,  expenditures  per  recipient 
increased  by  30%,  and  number  of  recipients  using  the  service 
increased  by  65%.  Between  January  1994,  when  crisis  services  were 
introduced,  and  May  1995,  total  expenditures,  expenditures  per 
recipient,  and  number  of  recipients  using  the  services  increased  by 
209%,  6%,  and  192%  respectively.  Between  March  1994,  the 
inception  date  of  mobile  crisis  intervention,  and  May  1995  total 
expenditures,  expenditures  per  recipient,  and  number  of  recipients 
using  these  services  increased  by  619%,  7%  and  573%  respectively. 
31   Length  of  stay  also  appears  to  be  increasing,  reaching  a  high  of 
14.16  days  in  December  1994  as  compared  to  a  low  of  7.95  days  in 
October  1992.  RFP  DMA  Data  Book. 

31  Total  expenditures  for  partial  hospitalization  for  adults  rose  by 
123%,  due  to  a  130%  increase  in  recipients  using  it.  Expenditures 
per  recipient  decreased  by  3%,  while,  for  children,  the  figure 
increased  by  15%  during  the  same  September  1993  to  May  1995 
period. 


ROOM  PLANS  continued  from  page  2 

mission  on  Accreditation  of  Healthcare  Organizations 
(JCAHO),  despite  characterizing  room  plans  as  a  "special 
treatment  procedure  requiring  clinical  justification,"  do  not 
require  informed  consent  for  the  use  of  behavior-manage- 
ment procedures  for  controlling  maladaptive  behaviors.9 

Despite  the  clear  legal  and  administrative  requirements 
that  room  plans  be  used  in  a  consensual  manner  only,  even 
within  DMH  facilities  patients  currently  are  placed  on  room 
plans  in  the  absence  of  fully  informed  consent.  Addition- 
ally, patients  have  been  placed  on  room  plans  with  features 
to  which  they  have  not  (and  perhaps  could  not)  explicitly 
agree,  such  as  prohibitions  on  telephone  calls  and  visita- 
tion during  periods  of  confinement. 

Further,  the  designation  of  an  intervention  as  treat- 
ment does  little  to  invoke  other  legal  strictures.  While  re- 
quiring consent  of  the  patient  and/or  guardian  in  order  to 
protect  patients  from  intrusive  treatments,  Massachusetts 
law  does  not  specifically  dictate  what  types  of  behavioral 
interventions  are  permissible  in  treating  persons  in  its  fa- 
culties.10 Further,  while  other  state  agencies,  such  as  the 
Department  of  Mental  Retardation  (DMR),n  do  have  regu- 
lations concerning  the  use  of  behavior  modification  tech- 
niques, DMH  has  no  such  regulations.12  Finally,  while 
JCAHO  provides  certain  standards  for  accredited  psychi- 


atric hospitals  regarding  behavior  management  procedures, 
with  respect  to  non-aversive  treatments  the  guidelines  do 
little  more  than  require  that  the  hospitals  themselves  de- 
velop mechanisms  to  govern  the  use  of  such  interventions  .13 

By  contrast,  designating  room  plans  as  a  ward  man- 
agement intervention,  as  opposed  to  a  form  of  treatment, 
suggests  that  implementation  no  longer  requires  patient  con- 
sent. Ward  management  interventions  have  historically  been 
justified  as  a  necessary  tool  of  facility  staff  in  their  efforts 
to  maintain  a  safe  and  therapeutic  environment  and  have 
not  necessitated  patient  or  guardian  consent  prior  to  imple- 
mentation. For  example,  Massachusetts  facilities  currently 
rely  on  day  hall  restriction,  the  involuntary  restriction  of  a 
patient  to  a  common  area  of  the  ward,  for  purposes  of  be- 
havioral management. 

Current  ward  management  techniques  substantially 
restrict  individual  liberty,  and  one  might  dispute  the  notion 
that  a  category  of  such  techniques  should  be  available  to 
hospital  staff.  The  debate  over  the  need  for  consent  to  room 
plans  may  be  a  red  herring,  avoiding  the  argument  that  these 
techniques,  like  seclusion,  should  not  be  justified  by  a  de- 
sire to  secure  the  ward  or  by  patient  consent,  but  only  by 
the  existence  of  a  narrowly-defined  emergency  situation.14 

The  classification  of  room  plans  as  either  treatment 
or  ward  management  is  untenable  in  another  respect.  While 
positioning  this  intervention  into  one  or  the  other  camp  may 
dictate  its  stated  purposes,  it  does  not  define  its  ultimate 
effects  on  patients.  By  exploring  the  theoretical  roots  for 
room  plans,  in  clinical  literature  about  similar  forms  of 
interventions,  we  begin  to  understand  that  a  room  plan  may 
simultaneously  resemble  treatment  and  ward  management. 

How  does  a  room  plan  look  like  other  forms  of 
behavior  management? 

Seclusion 

Room  plans  bear  resemblance  in  certain  respects  to 
seclusion,  a  form  of  involuntary  confinement  of  a  person. 
During  seclusion,  a  clinician  is  not  required  to  obtain  the 
informed  consent  of  a  patient  ordinarily  required  prior  to 
the  administration  of  treatment,15  but  may  confine  or  re- 
strict a  patient  without  the  patient's  permission. 

While  precise  definitions  for  seclusion  may  vary,  Mas- 
sachusetts law  defines  "confinement  in  a  place  of  seclusion 
other  than  the  placement  of  an  inpatient  or  resident  in  his 
room  for  the  night,  or  any  other  means  which  unreasonably 
limit  freedom  of  movement"  as  forms,  among  others,  of 
"restraint,"  thereby  subjecting  these  interventions  to  an  ex- 
tensive set  of  controls.16  More  specifically,  the  correspond- 
ing regulation  describes  what  constitutes  seclusion:  "Ex- 
cept when  a  patient  is  placed  in  his  or  her  room  for  the 
night,  seclusion  occurs  whenever  a  patient  is  both  confined 
and  isolated."17  Confinement  occurs  when  the  patient  can- 
not leave  or  believes  that  he  or  she  cannot  leave.18  Isolation 
occurs  when  a  person  is  placed  in  a  room  so  that  he  or  she 
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cannot  see  or  speak  with  patients  or  staff.19  This  definition 
has  the  effect  that  a  patient  who  is  confined,  but  not  com- 
pletely isolated,  is  not  protected  by  the  restraint  law  and 
regulations.  Nonetheless,  the  definition  at  least  provides  a 
starting  point  for  understanding  what  seclusion  on  a  psy- 
chiatric ward  looks  like. 

Massachusetts  law  also  provides  some  guidance  in 
understanding  when  seclusion  is  permitted:  "Restraint  of  a 
mentally  ill  patient  may  only  be  used  in  cases  of  emergency, 
such  as  the  occurrence  of,  or  serious  threat  of,  extreme 
violence,  personal  injury,  or  attempted  suicide."20  It  must 
end  when  the  emergency  ends.21  Thus,  seclusion  in  Massa- 
chusetts may  only  be  used  if  an  emergency  exists  and  in 
order  to  provide  some  remedy  for  the  situation.  The  expla- 
nation of  seclusion  as  a  response  to  a  situation  is  not  lim- 
ited to  the  law;  even  in  the  clinical  literature,  seclusion  has 
been  described  as  a  technique  used  when  patients'  behav- 
ior becomes  unmanageable  and  endangering  to  self  and  oth- 
ers.22 

While  these  explanations  describe  when  seclusion  may 
be  used,  they  do  little  to  delineate  the  range  ofreasons  for 
which  clinicians  believe  seclusion  to  be  a  useful  response 
in  an  emergency.  In  one  examination,  seclusion  is  described 
not  merely  as  a  means  to  protect  patients,  but  also  as  a 
means  to  maintain  a  therapeutic  milieu  for  the  rest  of  the 
patients  on  the  ward,  that  is,  an  atmosphere  conducive  to 
healing.23  Gutheil  and  Tardiff  offer  a  more  comprehensive 
list  of  indicators  for  seclusion:  1)  to  prevent  imminent  harm 
to  the  patient  or  other  persons  when  other  means  of  control 
are  not  possible;  2)  to  prevent  serious  disruption  to  the  physi- 
cal environment;  and  3)  to  assist  in  treatment  as  part  of 
ongoing  behavior  therapy.24  Others  have  supported  this  last 
justification  of  seclusion  as  a  means  to  develop  a  therapeu- 
tic contract  conducive  to  further  treatment.25 

Whether  seclusion  serves  a  role  beyond  restoring  an 
atmosphere  where  treatment  is  possible,  by  acting  as  a  form 
of  behavior  modification,  is  subject  to  debate.26  For  ex- 
ample, Gallagher  et  al.  propose  adding  a  fourth  reason  for 
seclusion  to  Gutheil  and  TardifFs  list,  to  decrease  over- 
whelming stimulation  experienced  by  the  patient.27  Smith 
discusses  and  rejects  Gallagher's  fourth  indicator  as  a  le- 
gitimate goal  but  one  inappropriate  for  seclusion;  seclu- 
sion, he  writes,  is  not  a  form  of  behavior  modification  to  be 
used  with  the  intent  of  changing  behavior.28 

Aside  from  whether  seclusion  has  the  effect  of  alter- 
ing behavior,  it  seems  that  Smith's  position  more  closely 
reflects  the  legal  definition  of  restraint  in  Massachusetts 
than  does  Gallagher's:  a  practice  which  responds  to  an 
emergency  but  does  not  provide  an  ultimate  solution  to  the 
behavior  problem. 

Room  plans  share  several  features  with  seclusion.  Like 
seclusion,  a  room  plan  involves  a  certain  degree  of  con- 
finement, usually  in  the  patient's  bedroom,  and  also  isola- 
tion, from  other  patients  and  perhaps  from  staff.  To  the 


extent  that  room  plans  are  used  to  maintain  control  and 
calm  on  a  ward  and  allow  for  treatment  to  progress,  they 
are  like  seclusion.  When  room  plans  are  nonconsensual, 
they  are  even  more  like  seclusion.  In  fact,  the  nonconsensual 
use  of  a  room  plan  may  well  constitute  restraint  under  the 
restraint  statute's  catch-all  clause  which  includes  as  restraint 
"any  other  means  which  unreasonably  limits  freedom  of 
movement."29  And,  although  room  plans  may  be  more  fa- 
vored and  more  available  under  Massachusetts  law  as  a 
method  of  behavior  modification  than  seclusion,  both  can 
have  the  effect  of  modifying  behavior. 

Contingent  time  out 

Room  plans  also  share  certain  features  with  the  prac- 
tice of  contingent  time  out.  For  the  purposes  of  this  article, 
contingent  time  out  is  defined  as  the  removal  from  a  rein- 
forcing environment  when  a  patient  exhibits  a  targeted,  un- 
desired  behavior  in  order  to  reduce  the  occurrence  of  that 
behavior.  This  process  is  called  "time  out"  because  the 
patient  will  experience  time  out  from  the  reinforcement 
which  is  contributing  to  the  maladaptive  behavior30  and 
"contingent"  because  the  time  out  occurs  only  contingent 
on  the  display  of  that  behavior.  Time  out,  as  discussed 
herein,  has  two  other  characteristics:  1)  in  order  to  remove 
the  reinforcement,  the  patient  is  restricted  to  an  alternative 
environment;  and  2)  this  restriction  lasts  for  a  pre-estab- 
lished period  of  time.31 

While  both  time  out  and  seclusion  involve  restriction 
to  a  less  reinforcing  environment,  the  goals  of  the  two  in- 
terventions are  usually  different.  Although  seclusion  is  used 
principally  as  a  means  to  prevent  harm,  time  out,  in  theory, 
is  used  to  modify  behavior.  Because  of  the  difference  in 
purpose,  seclusion  is  designed  to  last  as  long  as  the  emer- 
gency lasts,  while  time  out  lasts  for  a  predetermined  amount 
of  time.  However,  to  the  extent  that  seclusion  is  seen  as  a 
form  of  treatment  or  time  out  as  a  form  of  ward  manage- 
ment, these  distinctions  begin  to  blur.32 

In  Massachusetts,  time  out  is  used  routinely  in  psy- 
chiatric facilities,  although  the  way  in  which  it  is  used  var- 
ies. Most  significantly,  time  out  in  children's  facilities  is  a 
nonconsensual  process,  but  time  out  for  adults  is  more  likely 
to  be  voluntary.  For  example,  although  the  policy  govern- 
ing the  Intensive  Residential  Treatment  Programs  for  ado- 
lescents allows  for  time  out  to  be  used  as  either  treatment 
or  as  a  nonconsensual  behavior  management  technique,33 
the  Medfield  State  Hospital  Restraint  and  Seclusion  Policy 
describes  "[t]he  use  of  a  quiet  room  by  the  patient  [as]  re- 
sulting from  his  or  her  voluntary  compliance  with  a  request 
by  an  appropriate  staff  person."34 

Room  plans  and  time  out  are  similar  in  that  they  both 
are  used,  principally,  as  methods  of  behavior  modification. 
Both  involve  the  identification  and  elimination  of  one  or 
more  specific  maladaptive  behaviors.  Both  involve  removal 
from  reinforcement  as  the  means  for  extinguishing  the  iden- 
tified behavior.  Both  may  involve  the  use  of  a  physical  re- 
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striction  in  the  process  of  removing  the  patient  from  the 
reinforcement.  Both  involve  using  time  periods  fixed  in 
advance. 

Despite  these  similarities,  these  two  interventions  dif- 
fer in  an  important  respect.  Time  out,  as  discussed  herein, 
is  contingent  on  a  targeted  behavior,  while  a  room  plan  is 
not  contingent  on  the  occurrence  of  the  behavior.  For  this 
reason,  the  occurrence  of  a  time  out  is  not  predictable,  while 
a  room  plan  involves  a  pre-arranged  schedule.  In  order  to 
understand  where  the  concept  of  a  schedule  in  a  room  plan 
came  from,  it  is  necessary  to  review  the  concept  of  differ- 
ential reinforcement. 

Differential  reinforcement 

Room  plans  also  utilize  principles  of  differential  re- 
inforcement of  other  behavior  (DRO)  which,  in  contrast  to 
seclusion  and  time  out,  is  a  behavior  modification  theory 
rather  than  an  intervention.35  Principles  of  DRO  may  be 
incorporated  into  a  behavior  modification  schedule  in  which 
positive  reinforcement  is  provided  after  the  nonoccurrence 
of  a  specified  behavior  within  a  set  interval.  The  goal  of 
DRO  schedules  is  to  deal  with  problem  behavior  indirectly 
by  strengthening  behavior  which  is  incompatible  with  the 
problem  behavior.36  Thus,  DRO  is  considered  an  accelera- 
tion technique  or  "positive"  form  of  programming  in  that  it 
does  not  provide  a  response  to  the  problem  behavior  itself; 
this  is  in  contrast  to  interventions  like  time  out,  a  decelera- 
tion technique,  which  provide  neutral  or  negative  conse- 
quences to  a  targeted  behavior.37 

While  many  of  the  studies  of  DRO  schedules  do  not 
involve  its  use  on  psychiatric  wards,  their  use  in  that  con- 
text has  been  discussed  in  the  clinical  literature.  Stephen 
Wong  et  al.  describe  a  possible  DRO  schedule  as  follows: 
At  the  teginning  of  such  a  program,  an  aggres- 
sive patient  might  receive  reinforcement  (with  food, 
praise  or  a  cigarette)  at  the  end  of  short  intervals  (for 
example,  15  minutes,  30  minutes)  for  the  absence  of 
assaultive  or  destructive  responses.  As  the  program 
takes  effect  and  the  patient  becomes  more  peaceful 
and  cooperative,  reinforcement  would  be  gradually 
spaced  out  over  longer  intervals.38 
As  long  as  the  subject  does  not  exhibit  problematic 
behavior,  he  or  she  is  maintained  on  the  DRO  schedule 
whereby  positive  reinforcement  is  delivered.  Gradually,  the 
period  of  time  between  reinforcement  is  extended,  with  the 
goal  being  the  eventual  elimination  of  the  problem  behav- 
ior. The  schedule  is  not  contingent  on  the  occurrence  of  the 
problematic  behavior,  as  in  the  case  of  seclusion  and  time 
out,  but  on  the  absence  of  the  behavior. 

Room  plans,  in  certain  respects,  look  like  a  DRO 
schedule.  First,  both  may  be  described  as  using  a  positive 
reinforcement  -  in  the  case  of  room  plans,  usually  the  inte- 
gration onto  the  ward  -  as  a  means  to  decrease  undesired 
behaviors.  Second,  the  schedules  are  not  triggered  by  the 


undesired  behavior,  but  proceed  upon  the  nonoccurrence 
of  such  behavior.39 

Do  the  clinical  critiques  of  each  of  these  forms  of 
behavior  management  apply  to  room  plans? 

The  clinical  literature  offers  no  specific  discussion, 
and  therefore  no  direct  critique,  of  room  plans.  However, 
one  can  look  to  the  analysis  of  other  forms  of  interventions 
and  assess  the  relevancy  of  the  critiques  therein  to  room 
plans.  It  is  instructive  to  review  the  available  literature  and 
question  whether  the  problems  identified  could  arise  in  the 
context  of  room  plans.  In  doing  so,  it  is  necessary  to  ac- 
knowledge that  much  of  the  clinical  literature  involves  stud- 
ies limited  in  scope;40  thus,  the  extent  to  which  their  con- 
clusions may  be  generalized  and  applied  to  the  inpatient, 
adult  psychiatric  setting  is  uncertain. 

While  clinical  literature  has  presented  the  benefits  of 
seclusion,  time  out  and  DRO,41  that  literature  has  also  ex- 
amined the  more  troubling  aspects  of  these  tools  and  re- 
vealed important  potential  problems  with  their  use.  Sev- 
eral of  the  most  vexing  flaws  are  discussed  below. 

One  problem  in  using  these  interventions  is  that  as- 
sumptions are  often  made  about  the  effect  on  the  patient  of 
various  environments.  For  example,  removal  to  seclusion 
presupposes  that  the  environment  in  which  the  negative 
behavior  occurs  is,  in  fact,  reinforcing  the  behavior.42  Simi- 
larly, reliance  on  time  out  requires  the  assumption  that  the 
time  out  setting  itself  will  not  reinforce  the  targeted  behav- 
ior.43 Additionally,  the  reinforcer  in  a  DRO  schedule  may 
not  be  powerful  enough  to  overcome  whatever  it  is  which 
is  maintaining  the  response.44  Further,  while  a  DRO  sched- 
ule may  decrease  a  problematic  behavior,  one  study  ques- 
tions whether  there  is  any  evidence  that  the  rate  of  appro- 
priate behavior  is  increased.45  Thus,  one  might  question 
whether  a  functional  relationship  exists  between  the  rein- 
forcement and  the  appropriate  behavior. 

A  range  of  other  factors  influences  the  efficacy  of  the 
interventions  of  seclusion,  time  out  and  DRO.  An  impor- 
tant factor  which  should  be  explored  in  the  use  of  these 
interventions  is  the  subject's  diagnosis.46  Further,  several 
studies  have  addressed  the  question  of  whether  a  longer  or 
shorter  time  out  period  is  more  effective;47  the  length  of 
intervals  in  DRO  is  similarly  a  subject  of  debate.48  Another 
issue  is  whether  the  effects  of  the  interventions,  particu- 
larly DRO  schedules,  last.49  Another  issue  in  evaluating 
efficacy  involves  the  effect  of  other  techniques  used  in  con- 
junction with  the  intervention  in  question.50  A  final  influ- 
ence upon  efficacy  noted  in  the  literature  is  the  precision 
with  which  they  are  implemented.  For  example,  in  review- 
ing DRO  schedules,  one  observer  warned  that  the  drafter 
must  clearly  articulate  the  operational  characteristics  of  the 
plan.51 

A  related  issue  identified  in  the  literature  is  that  the 
use  of  interventions  such  as  seclusion  and  time  out  may 
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preclude  the  patient's  learning  an  appropriate  response  in 
the  context  in  which  the  problem  arose.  A  better  solution 
may  be  to  learn  an  alternative  behavior  in  the  original  envi- 
ronment.52 On  another  level,  the  intervention  deprives  the 
patient  of  learning  to  deal  with  the  freedom  to  stop  or  con- 
tinue the  behavior.53  This  criticism  is  serious  as  the  inter- 
vention may  not  result  in  the  internalization  of  a  permanent 
behavior  change,  but  instead  the  mere  suppression  of  a  spe- 
cific behavior  by  external  controls.54  The  use  of  room  re- 
strictions raises  another  concern.  While  the  justification  for 
such  restrictions  rests  largely  in  the  destimulating  effect  of 
sensory  deprivation,  deprivation  may  have  other  less  posi- 
tive psychopathological  effects.55  One  review  of  the  effects 
of  psychiatric  seclusion  concluded  that  the  effects  vary  de- 
pending on  factors  including  individual  patients'  differences 
in  response  and  environmental  conditions,  particularly  the 
profundity  of  the  sensory  deprivation,  the  duration  of  se- 
clusion, and  the  perceived  intent  of  the  isolation.56  The  au- 
thors cautioned  that  some  groups  will  benefit  from  seclu- 
sion and  some  will  be  harmed.  For  this  reason,  the  use  of 
seclusion  should  be  individualized.57  Just  as  solitary  con- 
finement due  to  seclusion  may  have  malignant  effects,  so 
too  may  solitary  confinement  due  to  a  room  plan.  Thus,  the 
relationship  between  the  above  factors  and  the  dangers  of 
solitary  confinement  should  be  carefully  considered  in  the 
use  of  room  plans  as  well. 

Criticisms  have  also  been  raised  that  seclusion,  time 
out  and  differential  reinforcement  invoke,  to  varying  de- 
grees, negative  reactions  in  patients  -  reactions  which  are 
not  conducive  to  treatment  and  which  may  raise  ethical 
questions  about  their  use.58  While  seclusion,  time  out,  and 
differential  reinforcement  may  all  be  described  as  involv- 
ing the  removal  of  a  positive  reinforcement,  at  the  same 
time  they  may  be  seen  as  aversive59  or  punitive.60  To  the 
extent  that  isolation  and  confinement  are  disliked  by  pa- 
tients, patients  may  liken  these  interventions  to  punishment, 
even  when  staffs  intent  is  otherwise.61 

Several  studies  have  found  negative  and  profound 
patient  reaction  to  seclusion.  In  one  study,  acute  schizo- 
phrenic inpatients  were  asked  to  draw  pictures;  the  result- 
ing images  of  their  seclusion  room  experiences  revealed 
patients'  fear  and  resentment  of  the  experience.62  In  an- 
other report,  patient  responses  to  seclusion  included  feel- 
ing bored,  depressed,  angry,  disgusted,  confused,  and  help- 
less (although  safe).63  Not  only  are  the  secluded  patients 
made  unhappy  by  the  event,  but  those  left  on  the  ward  are 
also  rendered  nervous  and  uncomfortable  by  the  experi- 
ence.64 

Perhaps  even  more  troubling  are  studies  that  exam- 
ined the  intensity  of  patient  reaction  to  restraint.  One  study 
found  that  patients  were  bothered  more  by  seclusion  than 
by  any  other  event  surrounding  hospitalization.65  Others 
noted  lasting  negative  feelings.66  These  sentiments  may  in- 
terfere with  the  therapeutic  relationship.67 


While  patient  perception  of  seclusion  has  received 
significant  attention,  analysis  of  perceptions  about  time 
out,68  differential  reinforcement  and  room  plans  has  been 
minimal.  However,  given  the  observation  that  these  inter- 
ventions have  punitive  qualities  and  given  the  strong  mes- 
sage from  the  literature  on  seclusion,  facilities  should  be 
cautious  in  their  use. 

Conclusion 

Both  the  lack  of  clinical  literature  on  room  plans  and 
the  potential  problems  which  have  been  identified  in  those 
clinical  interventions  most  analogous  to  room  plans  should 
temper  any  decision  to  use  these  programs.  Upon  examina- 
tion, the  deterrents  to  the  use  of  room  plans  may  be  so 
formidable  that  they  should  not  be  used  at  all  or  used  only 
pursuant  to  those  guidelines  governing  seclusion.  If  room 
plans  are  to  be  employed,  their  use  should  be  conducted  by 
qualified  persons,  with  specialized  clinical  training  and  ex- 
pertise. These  persons  should  recognize  the  behavior  modi- 
fication effects  of  room  plans  and  plan  accordingly:  iden- 
tifying targeted  behaviors,  setting  goals,  determining 
changes  to  look  for,  and  establishing  criteria  by  which  to 
reduce  the  intervention.  Most  importantly,  if  room  plans 
are  used  (without  adherence  to  seclusion  guidelines),  the 
informed  consent  of  the  patient  must  be  obtained. 

ENDNOTES 

1    This  article  will  not  attempt  to  provide  a  specific  definition  of 
"maladaptive  behavior"  justifying  the  use  of  interventions  on 
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may  perceive  seclusion  and  time  out  as  punishments  and  avoid  the 
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Gutheil,  and  Brodsky,  Beyond  Cognition:  The  Role  of  Disordered 
Affective  States  in  Impairing  Competence  to  Consent  to  Treatment,  19 
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operation  of  section  12(e)  to  be  of  constitutional  significance:  "[A] 
brief  commitment  upon  request  of  a  close  family  member  and  after  a 
psychiatric  evaluation  is  not  so  egregious  that  it  'shocks  the  conscience' 
or  otherwise  constitutes  a  basis  for  a  substantive  due  process  claim." 
Temple  v.  Marlborough  Division  of  the  District  Court  Department,  395 
Mass.  117,  131  (1985). 
14  McCabe,  875  F.Supp.  at  58-59. 
17  Id.,  at  59-60. 

11  Id.  at  62  nil.  The  language  of  the  new  general  order  from  the 
Fitchburg  Police  Department  includes  this  "Summary": 
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Generally,  a  Warrant  of  Apprehension  and  Appearance  would 
be  required  whenever  it  is  clear  that  the  Department  of 
Mental  Health  Prov.  Form  5A  (pink)  will  not  be  voluntarily 
complied  with,  that  police  officers  will  be  involved,  and  that 
the  use  of  force  is  threatened.  Of  course,  any  time  the  police 
are  present  the  use  of  force  is  implied,  and,  subjectively, 
could  be  considered  to  be  threatened. 
GO  95-03, 1  HO. 

"  See,  e.g.,  decisions  cited  in  McCabe,  875  F.Supp.  at  62. 

20  Id.  at  62. 

21  Id.  (emphasis  in  original). 
*~  Id.  at  62-63. 

a  Id.  at  61-62. 

24   Schlang,  supra  n.  1,  at  3.  For  an  example  of  such  an  order,  see 
id.  at  5  n.3. 
15  Id.  at  3. 
*  Id.  at  4. 
27  Id. 

»•  McCabe,  875  F.Supp.  at  61  (footnote  omitted). 
**■  "Outpatient  Commitment  Proposal  Exposes  Consumer/Family 
Rift,"  Mental  Health  Report  141-142  (Aug.  9, 1995).  Shortly 
before  this  article  went  to  print,  the  proposed  outpatient  commit- 
ment legislation  was  withdrawn  in  the  Senate  Labor  and  Human 
Resources  Committee. 
30  McCabe,  875  F.Supp.  at  60. 
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15  Id.  (quoting  Matthew  Jones,  spokesperson  for  the  Pennsylvania 
Department  of  Public  Welfare). 

16  JCAHO,  Accreditation  Manual  for  Hospitals,  Vol.  II,  Joint 
Commission  Perspectives  Insert  Al  (March/April  1993). 

17  The  requirement  that  patients  obtain  a  "prescription"  to  smoke 
has  generated  significant  controversy  among  physicians  concerned 
with  the  legal  and  ethical  ramifications  of  writing  an  order  to 
engage  in  an  activity  with  such  deleterious  health  consequences.  In 
an  attempt  to  address  this  issue,  the  DMH  legal  office  issued  an 
opinion  on  this  matter  in  1993.  In  that  opinion,  the  Deputy  General 
Counsel  concludes  that,  since  physicians  are  not  actually  writing  an 
order  to  smoke,  but  simply  authorizing  smoking  privileges  for  an 
individual  patient,  it  would  be  unlikely  that  liability  would  attach. 
Memorandum  to  William  Crane,  DMH  Special  Assistant  for  Human 
Rights,  from  DMH  Deputy  General  Counsel,  Marcia  Hudgins  (Sept. 
23,  1993). 

It  must  be  acknowledged,  however,  that  to  require  physicians  to 
approve  even  the  "privilege"  to  smoke  puts  them  in  an  untenable 
ethical  position.  Consequently,  this  JCAHO  requirement  may 
continue  to  act  as  a  bar  to  smoking  for  patients  in  short-term 
facilities. 

11  Foderaro,  supra  note  1,  at  48. 

19  Mass.  Gen.  L.  ch.  270,  §22. 

20  DMH  Policy  95-2,  Smoking  Policy  (Jan.  5,  1995). 

21  Id. 

21   Crane,  supra  note  12,  at  10-12. 
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LEGISLATIVE  HIGHLIGHTS 

Gina  Yarbrough 
Attorney,  Mental  Health  Legal  Advisors  Committee 

Please  note:  The  following  entries  were  accurate  as  of  October 
18,  1995.  The  status  of  bills  may  have  changed  since  that  date. 
(H.  =  House,  S.  =  Senate) 

NEW  LAW 

Chapter  38,  Section  308  of  the  Acts  and  Resolves  of 
1995  gives  residents  of  DMH  community  housing  the  same 
or  similar  procedural  rights  before  eviction  as  people  who 
have  lived  three  or  more  months  in  lodging  or  rooming 
houses.  These  rights  include  notice  of  the  intended  evic- 
tion, an  opportunity  to  review  and  copy  their  file,  and  a  fair 
hearing.  Landlords  retain  the  ability  to  remove  temporarily 
a  resident  likely  to  "impinge  on  the  emotional  or  physical 
well-being  of  other  occupants,  staff  or  neighbors."  This 
legislation  (formerly  H.  1834,  S.  598)  takes  effect  on  July 
1,  1996. 

Chapter  38,  Section  34  of  the  Acts  and  Resolves  of 
1995  requires  state  institutions  and  provider  programs  to 
report  the  deaths  of  all  disabled  persons  in  those  facilities 
to  the  Disabled  Persons  Protection  Commission,  not  just 
those  cases  that  have  been  determined  to  have  been  caused 
by  abuse.  It  went  into  effect  on  July  1,  1995. 

PROPOSED  LEGISLATION 

Bill  Of  Rights  -  H.  2013,  S.  731  guarantees  basic 
human  rights  to  persons  with  mental  illness  and  mental  re- 
tardation. The  bill  ensures  that  persons  in  institutions  have 
certain  basic  rights,  such  as  to  receive  uncensored  mail,  to 
speak  to  an  attorney,  to  privacy  when  toileting,  and  to  wear 
one's  own  clothing.  This  bill  codifies  and  clarifies  existing 
case  law,  statutes,  and  agency  regulations,  and  makes  them 
applicable  throughout  the  mental  health  and  mental  retar- 
dation systems,  in  both  public  and  private  facilities.  H.  20 1 3, 
S.  73 1  is  assigned  to  the  Senate  Ways  and  Means  Commit- 
tee after  being  reported  favorably  out  of  the  Joint  Commit- 
tee on  Human  Services  and  Elderly  Affairs.  For  more  in- 
formation contact  Susan  Fendell,  Mental  Health  Legal 
Advisors  Committee,  (617)  338-2345,  or  Judith  Meredith, 
Meredith  and  Associates,  (617)  338-0954. 

Five  Fundamental  Rights  -  H.  1524,  S.  615,  a  re- 
duced version  of  the  Bill  of  Rights,  guarantees  certain  fun- 
damental rights  to  persons  with  mental  illness  and  mental 
retardation,  including  unrestricted  access  to  telephones, 
mail,  visitation  and  legal  advocates,  and  secures  the  right 
to  privacy  and  security.  H.  1524,  S.  615  is  assigned  to  the 
House  Ways  and  Means  Committee  after  being  reported 
favorably  out  of  the  Joint  Committee  on  Human  Services 
and  Elderly  Affairs.  For  more  information  contact  Susan 
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Fendell,  Mental  Health  Legal  Advisors  Committee,  (617) 
338-2345,  or  Judith  Meredith,  Meredith  and  Associates, 
(617)338-0954. 

Anti-Aversives  -  H.  3358  prohibits  the  use  of  aversive 
techniques,  such  as  spraying  ammonia  in  a  person's  face, 
that  cause  obvious  signs  of  physical  pain.  It  also  prohibits 
any  punishment  that  would  be  prohibited  if  used  on  a  non- 
disabled  person.  The  most  widely  publicized  use  of  aversives 
is  by  the  Judge  Rotenberg  Educational  Center,  formerly 
known  as  the  Behavioral  Research  Institute.  This  legisla- 
tion would  outlaw  such  treatment.  H.  3358  is  assigned  to 
the  House  Ways  and  Means  Committee  after  being  reported 
favorably  out  of  the  Joint  Committee  on  Human  Services 
and  Elderly  Affairs.  For  more  information  contact  Judith 
Meredith,  Meredith  and  Associates,  (617)  338-0954,  or 
Robert  Agoglia,  Center  for  Public  Representation,  (413) 
586-6024. 

Commitment  -  H.  2027  would  broaden  the  criteria 
for  inpatient  civil  commitment  by  adding  two  new  stan- 
dards. This  change  would  allow  a  person  to  be  committed 
if  she  would  deteriorate  physically  or  mentally  without  hos- 
pitalization or  if  she  were  incapable  of  understanding  the 
advantages  or  disadvantages  of  accepting  medication  or 
treatment.  H.  2029  would  permit  a  court  to  commit  a  per- 
son to  an  outpatient  treatment  program  for  180  days  based 
on  clear  and  convincing  evidence  that  the  person  suffers 
from  severe  mental  disorder,  is  likely  to  harm  self  or  others 
and/or  to  deteriorate,  lacks  capacity  to  make  informed  de- 
cisions, has  been  hospitalized  within  the  last  two  years,  has 
failed  to  comply  with  post-hospitalization  treatment,  has  a 
treatment  plan,  and  is  reasonably  expected  to  respond  to 
treatment,  and  the  facility  or  the  treating  doctor  agrees  to 
accept  the  person  and  the  treatment  plan.  Both  bills  have 
been  consolidated  into  H.  5 173  which  is  in  a  study  in  the 
House  Ways  and  Means  Committee.  H.  5 173  would  create 
a  commission  of  consumers,  family  members,  advocates, 
commissioners,  and  legislators  to  study  and  review  all  of 
the  Commonwealth's  commitment  laws.  For  more  infor- 
mation on  opposing  these  bills  contact  Robert  Fleischner, 
Center  for  Public  Representation,  (413)  586-6024. 

Citizen  Monitoring  -  S.  1923  (formerly  S.  613)  re- 
quires independent  citizen  monitoring  of  all  Department  of 
Mental  Health  programs.  S.  1923  is  in  the  Senate  Rules 
Committee  after  being  reported  out  of  the  Joint  Committee 
on  Human  Services  and  Elderly  Affairs  with  a  recommen- 
dation for  a  study  by  a  commission  composed  of  consum- 
ers, family  members,  advocates,  commissioners,  and  legis- 
lators. For  more  information  contact  Barbara  Rhuda,  Alli- 
ance for  the  Mentally  111,  (508)  777-3277. 

Crime  Victim  Notification  -  S.  624  requires  DMH  to 
notify  crime  victims  or  their  families  of  the  release  of  cer- 
tain criminals.  S.  624  is  in  Third  Reading  in  the  Senate. 
For  more  information  contact  Barbara  Rhuda,  Alliance  for 
the  Mentally  111,  (508)  777-3277. 


Patient-Therapist  Sexual  Relations  -  H.  2339  ap- 
plies criminal  penalties  to:  (1)  therapists  who  engage  in 
any  sexual  activity  with  a  current  patient  or  with  a  former  I 
patient  within  a  year  of  the  end  of  treatment,  whether  in  or  I 
out  of  the  office  setting;  and  (2)  physicians  who  engage  in 
sexual  activity  with  patients  during  medical  procedures  or 
examinations.  A  patient's  consent  to  sexual  activity  is  not 
a  defense.  H.  2339  was  placed  in  a  study  order  (H.  5333) 
after  being  heard  by  the  Criminal  Justice  Committee. 

H.  2371  requires  health  and  mental  health  profession- 
als to  report  sexual  abuse  by  fellow  professionals.  For 
mental  health  professionals,  sexual  abuse  is  defined  as 
"sexual  contact  with  a  current  or  former  patient;"  for  health 
professionals,  it  is  "sexual  contact  with  a  patient  during  a 
professional  contact  for  treatment,  consultation  or  exami- 
nation." The  professional  must  obtain  the  patient's  consent 
before  reporting,  and  professionals  who  fail  to  report  are 
subject  to  fines  and/or  other  discipline.  H.  237 1  is  in  Third 
Reading  in  the  House  after  being  favorably  reported  out  of 
the  Health  Care  Committee. 

For  more  information  on  H.  2371  contact  Sharon 
Heim,  (617)  783-5521;  for  information  on  either  of  these 
bills,  contact  Linda  Jorgenson,  Co-Chair  of  the  Subcom- 
mittee on  Criminal  and  Civil  Litigation  of  the  House  Com- 
mittee on  Physician-Therapist  Sexual  Misconduct,  (617) 
491-1200. 

CHILDREN 

Children  and  Disabled  Persons  Protection  Division 
-  H.  2755  creates  a  division,  within  the  Inspector  General's 
office,  for  the  protection  of  children  and  disabled  persons. 
This  division  will  be  mandated  to  investigate  and  remedy 
instances  of  abuse  of  children  and  disabled  persons  and  to 
safeguard  the  integrity  of  investigations.  H.  2755  is  now  in 
a  study  in  House  Rules  (H.  5007).  For  more  information 
contact  Richard  Rogers,  Representative  Scaccia's  Chief  of 
Staff,  (617)  722-2430. 

Children's  Mental  Health  Services  -  H.  1997  pro- 
vides individualized,  flexible,  community  and  home-based 
mental  health  services  to  children,  adolescents,  and  their 
families  by  (1)  ensuring  flexible  coverage  within  existing 
mental  health  coverage  and  (2)  expanding  the  existing  op- 
tions within  mental  health  services.  H.  1997  is  in  a  study  in 
House  Rules  (H.  5328).  For  more  information  contact 
Bonnie  Gorman,  Parent  Professional  Advocacy  League, 
(617)  472-4498. 

Children 's  Access  to  Health  Care  -  H.  1 987  requires 
Massachusetts  to  fully  implement  the  existing  early  peri- 
odic screening,  diagnosis,  and  treatment  (EPSDT)  Medic- 
aid program,  a  50%  federally-reimbursable  program. 
EPSDT  services  include  basic  medical  and  mental  health 
screening  for  persons  up  to  age  21.  Problems  uncovered 
through  screening  must  be  diagnosed  and  treated.  H.  1987 
is  in  the  House  Ways  and  Means  Committee  after  being 
reported  favorably  out  of  the  Health  Care  Committee.  For 
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more  information  contact  Susan  Wolfson,  Massachusetts 
Legislative  Children's  Caucus,  (617)  722-2116. 

Special  Education  -  H.  1448  limits  the  current  pro- 
tections for  equitable  education  by,  among  other  things, 
removing  class  size  limitations,  stripping  the  Department 
of  Education  of  its  authority,  and  creating  rigid  categories 
for  eligibility.  This  legislation  is  an  attempt  to  return  au- 
thority over  special  education  to  school  principals  and  re- 
duce the  financial  burden  on  cities  and  towns.  H.  1448  is  in 
a  study  order  in  House  Rules  after  being  reported  out  of  the 
Education  Committee.  For  more  information  contact  Sara 
Berman  or  Tim  Sindelar,  Disability  Law  Center,  (617)  723- 
8455. 

DISABLED  PERSONS  PROTECTION 
COMMISSION  (DPPC) 

DPPC  Mandate  Extended  To  Include  Elders  -  H. 
2009  allows  the  DPPC  to  investigate  reported  abuse  of  el- 
ders in  state-operated  programs  and  facilities.  At  present 
only  the  Office  of  Elder  Affairs  is  permitted  to  pursue  com- 
plaints of  abuse  against  elders,  and  only  at  private  entities. 
H.  2009  is  assigned  to  the  House  Ways  and  Means  Com- 
mittee after  being  reported  favorably  out  of  the  Joint  Com- 
mittee on  Human  Services  and  Elderly  Affairs  Committee. 

Civil  Remedy  To  Supplement  Criminal  Sanction  - 
H.  2107  adds  civil  remedies  to  existing  criminal  sanctions 
for  retaliation  against  persons  who  provide  information  or 
cooperate  with  the  DPPC.  H.  2 107  is  assigned  to  the  House 
Ways  and  Means  Committee  after  being  reported  favor- 
ably out  of  the  State  Administration  Committee. 

For  more  information  on  either  of  these  bills  contact 
Michael  Brooks,  DPPC,  (617)  727-6465,  ext.  119. 
GUARDIANSHIP 

Guardianship  Standards  -  H.  5145  (formerly  H. 
2207),  S.  885  modernizes  guardianship  law  by  changing 
the  standard  for  obtaining  guardianship  from  "mental  ill- 
ness and  an  inability  to  communicate  due  to  physical  inca- 
pacity" to  "legal  incapacity."  Legal  incapacity  is  based  on 
functional  limitations  which  may  lead  to  a  person's  inabil- 
ity to  provide  for  one's  basic  personal  needs  or  manage 
one's  financial  affairs.  H.  5 145  is  in  a  study  order  in  House 
Rules  after  being  reported  out  of  the  Judiciary  Committee. 
S.  885  is  in  Senate  Ways  and  Means  after  being  favorably 
reported  out  of  the  Judiciary  Committee.  For  more  infor- 
mation contact  Judith  Lennett,  (617)  522-8755  or  John  Ford, 
(617)  599-7730. 

Public  Guardianship  Commission  -  H.  4786  (for- 
merly H.  2208),  S.  1793  creates  a  commission  that  would, 
either  directly  or  through  nonprofit  agencies,  provide  guard- 
ians, conservators,  and  other  fiduciaries  to  low-income 
people  in  need  of  such  persons.  H.  4786  is  in  a  study  order 
in  House  Rules  after  being  heard  by  the  Judiciary  Commit- 
tee. S.  1793  is  in  the  Senate  Ways  and  Means  Committee 
after  being  reported  out  favorably  from  the  Joint  Commit- 
tee on  Human  Services  and  Elderly  Affairs.  For  more  in- 


formation contact  Ernest  Winsor,  Massachusetts  Law  Re- 
form Institute,  (617)  357-0700. 

Temporary  Guardianship  -  H.  5146  (formerly  H. 
196)  allows  a  guardian  to  delegate  her  power  to  another 
person  by  executing  a  power  of  attorney.  Such  a  measure 
would  result  in  less  court  supervision  of  guardians .  H.  5 1 46 
is  in  a  study  order  in  House  Rules  after  being  heard  by  the 
Judiciary  Committee.  For  more  information  contact  John 
Mahoney,  Department  of  Mental  Retardation,  (617)  727- 
5608,  ext.  206. 

Voting  and  Guardianship  -  H.  194  amends  sections 
1  and  36  of  Chapter  51  of  the  General  Laws  by  clarifying 
that  people  under  guardianship  may  register  to  vote  unless 
specifically  prohibited  from  so  doing  by  the  terms  of  their 
guardianship.  H.  194  is  currently  in  Third  Reading  in  the 
House  after  being  reported  favorably  out  of  the  Elections 
Committee.  For  more  information  contact  John  Mahoney, 
Department  of  Mental  Retardation,  (617)  727-5608,  ext. 
206. 

HOUSING 

Mixed  populations  housing  -  H.  5270  requires  that 
disabled  persons  will  receive  preference  for  13.5%  of  the 
public  housing  for  elderly  and  disabled  persons  and  four 
million  dollars  will  be  appropriated  for  additional  disabled 
housing.  This  legislation  is  a  compromise  to  other  propos- 
als such  as  a  10%  cap  or  outright  ban  which  had  previ- 
ously been  proposed.  Both  the  House  and  Senate  accepted 
the  final  report  from  the  Conference  Committee  and  en- 
acted H.  5270.  The  bill  currently  awaits  action  by  Gover- 
nor Weld.  For  more  information  contact  Richard  Cauchi  or 
Ernest  Winsor,  Massachusetts  Law  Reform  Institute,  (6 1 7) 
357-0700. 

INSURANCE 

Insurance  Equity  -  S.  1969  (formerly  S.  746)  among 
other  things  ensures  equitable  insurance  coverage  for  men- 
tal illness  by  requiring  insurers  to  reimburse  treatment  for 
"biologically-based  severe  mental  illness"  in  a  manner 
equivalent  to  reimbursement  for  treatment  of  physical  ill- 
nesses or  diseases.  S.  1969  is  in  a  study  order  in  the  Senate 
Rules  Committee  after  being  heard  by  the  Insurance  Com- 
mittee. For  more  information  contact  Barbara  Rhuda,  Alli- 
ance for  the  Mentally  111,  (508)  777-3277. 

Patient  Confidentiality  and  Informed  Consent  -  H. 
5347  limits  the  information  that  is  required  for  individuals 
to  obtain  their  state-mandated  $500  outpatient  insurance 
coverage.  It  also  requires  insurance  companies  to  inform 
patients  that  they  do  not  have  to  reveal  this  information  to 
obtain  these  benefits.  Lastly,  the  legislation  protects  clini- 
cians who  discuss  the  scope  of  coverage  and  confidential- 
ity with  their  patients  from  retaliation  by  insurance  compa- 
nies and  their  employers.  H.  5347  is  assigned  to  Senate 
Steering  and  Policy  Committee.  For  more  information  con- 
tact Dr.  Margo  Goldman,  Coalition  for  Patient  Rights,  (617) 
433-0114  or  Dr.  Paul  Ling,  (617)  472-3125. 
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This  issue  features  articles  detailing  the  impact  of  the 
mental  health  system  on  individuals '  lives.  In  the  first,  Jenni- 
fer Honig  describes  the  sad  and  unnecessary  sequence  of  events 
visited  upon  four  women  who  were  "pink-papered"  into  the 
system.  These  stories  demonstrate  how  easy  it  is  for  a  Massa- 
chusetts resident  to  suddenly  find  herself  in  a  mental  hospital 
and  how  difficult  it  is  to  effect  extrication  from  that  situation. 
They  also  indicate  how  the  statutory  and  regulatory  require- 
ments which  are  intended  to  prevent  or  correct  these  situations 
may  be  ignored  or  stretched  beyond  recognition. 

These  personal  histories  of  emergency  admission  are 
particularly  distressing  in  light  of  a  recent  legal  development, 
the  First  Circuit 's  decision  in  the  McCabe  case,  which  is  dis- 
cussed briefly  in  this  issue.  The  federal  appellate  court  has 
held  that  a  city 's  policy  of  carrying  out  warrantless  entries  to 
serve  pink  papers  does  not  violate  the  Fourth  Amendment.  That 
decision,  if  it  stands,  will  render  it  easier  for  individuals  to  be 
pulled  improperly  into  the  mental  health  system. 

On  a  different  note,  Gina  Yarbrough  analyzes  the  prob- 
lems which  are  visited  upon  parents  with  mental  illness.  The 
article  describes  the  effects  of  intervention  by  the  state,  and 
the  rights  of parents  in  attempting  to  maintain  an  intact  family 
structure. 

Although  this  issue  does  include  graphs  demonstrating 
some  effects  of  managed  care  on  the  provision  of  mental  health 
services,  the  traditional  article  on  managed  care  is  missing. 
This  is  due  to  the  fact  that,  although  the  new  provider  for  men- 
tal health  services  of  Medicaid  recipients  and  acute  care  for 
DMH  clients  has  been  chosen,  and  is  scheduled  to  start  on 
July  1,  1996,  the  contract  has  not  been  signed  yet.  The  pro- 
vider is  Massachusetts  Behavioral  Health  Partnership,  an  as- 
sociation of  two  national  managed  care  companies,  Value  Be- 
havioral Health  and  FHC  Options. 

Gill  Deford,  Executive  Director 
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An  Unexpected  Admission 

Jennifer  Honig 
Attorney,  Mental  Health  Legal  Advisors  Committee 

Any  physician  ...  or  qualified  psychiatric  nurse 
mental  health  clinical  specialist  ...  or  a  qualified 
psychologist . . .  who,  after  examining  a  person  has 
reason  to  believe  that  failure  to  hospitalize  such 
person  would  create  a  likelihood  of  serious  harm 
by  reason  of  mental  illness  may  restrain  or  autho- 
rize the  restraint  of  such  person  and  apply  for  the 
hospitalization  of  such  person  for  a  ten  day  period 
...  In  an  emergency  situation,  if  a  physician,  quali- 
fied psychologist  or  qualified  psychiatric  nurse  men- 
tal health  clinical  specialist  is  not  available,  a  po- 
lice officer,  who  believes  that  failure  to  hospitalize 
a  person  would  create  a  likelihood  of  serious  harm 
by  reason  of  mental  illness  may  restrain  such  per- 
son and  apply  for  the  hospitalization  of  such  per- 
son for  a  ten  day  period  .... 

Mass.  Gen.  L.  ch.  123,  §  12(a). 

The  above  statute,  which  is  commonly  known  as  "sec- 
tion 12"  and  which  provides  the  legal  basis  for  a  "section 
12  order"  or  a  "pink  paper,"  has  been  used  extensively  in 
Massachusetts  to  initiate  involuntary  hospitalization  of  in- 
dividuals perceived  to  be  dangerous  by  virtue  of  mental 
illness.  Many  of  the  persons  admitted  pursuant  to  section 
12  have  described  their  experiences  as  unnecessary,  con- 
founding and  traumatic.  While  these  accounts  have  always 
deserved  our  careful  attention,  the  First  Circuit's  February 
decision  in  McCabe  v.  Life-Line  Ambulance  Service,  Inc.1 
should  renew  our  scrutiny  of  the  section  12  statute  and  its 
implementation.  In  McCabe,  the  police,  with  a  section  12 
order  in  hand,  forcibly  entered  the  home  of  an  elderly  woman 
and  carried  her  down  the  stairs  to  the  waiting  ambulance. 
In  the  process,  the  woman  experienced  cardiac  arrest  and 
died.  While  McCabe  has  focused  on  the  legality  of  the  po- 
lice entry  into  the  woman's  home,  the  facts  provide  a  po- 
tent example  of  the  consequences  of  executing  a  pink  pa- 
per. The  following  four  accounts  provide  further  reminder 
of  the  need  to  use  section  12  admissions  cautiously.2 

RIPPED  AWAY 
Dorothy 

Dorothy's  husband  had  simply  said  that  they  were 
going  to  visit  their  daughter's  friend.  Instead,  the  car  ap- 
proached a  private  hospital  in  the  Boston  suburbs.  When 
her  husband  and  daughter  told  Dorothy  that  they  thought 
she  was  having  a  "breakdown,"  Dorothy,  in  her  mid-fif- 

continued  on  next  page 
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LETTER  TO  THE  EDITOR 

The  article  by  Jennifer  Honig,  Clinical  Justifications 
For  Room  Plans  (Advisor,  Fall  1995),  contained  defini- 
tions and  usages  which  are  not  consistent  with  those  usu- 
ally found  in  the  literature  on  behavioral  analysis  and  treat- 
ment. First,  she  defines  "contingent  time  out"  as  "removal 
from  a  reinforcing  environment"  in  which  the  person  is  "re- 
stricted to  an  alternative  environment"  and  "this  restriction 
lasts  for  a  pre-established  period  of  time."  In  a  typical 
text,  however,  Kazdin  defines  "time  out"  as  follows:  "con- 
tingent on  behavior,  access  to  positive  reinforcement  is  with- 
drawn for  a  brief  period."  Honig 's  definition  is  a  subtle, 
but  important  shift,  away  from  the  standard  definition. 

A  second  definitional  issue  involves  "sensory  depri- 
vation". Honig  states  that  the  justification  of  room  restric- 
tions "rests  largely  on  the  destimulating  effect  of  sensory 
deprivation."  As  the  term  sensory  deprivation  usually  con- 
notes prolonged  elimination  of  visual,  auditory,  tactile  and 
other  sensory  input,  this  is  another  highly  unusual  use  of 
the  term.  Destimulation  is  not  sensory  deprivation  in  any 
commonly  used  meaning  of  the  term. 

Finally,  Honig  states  that  "removal  to  seclusion  pre- 
supposes that  the  environment  in  which  the  negative  be- 
havior occurs  is,  in  fact,  reinforcing  the  behavior."  This  is 
not  true.  The  behavior  may  be  the  product  of  hallucina- 
tions, inpulsivity  resulting  from  the  brain  injury,  and  so  on. 
The  purpose  of  seclusion  is  to  prevent  physical  harm  to  the 
person  or  others. 

The  issue  of  room  plans  and  their  therapeutic  use  is 
important.  I  hope  that  discussions  of  the  issues  involved 
will  be  based  upon  standard  definitions  from  the  literature. 

Lawrence  E.  Peterson,  Ph.D 
Chief  of  Psychology  Services, 
Department  of  Mental  Health 


TWO  PAMPHLETS  UPDATED 

Two  of  the  pamphlets  in  MHLAC's  "Mental  Health 
Law  Packet"  of  seven  short  pamphlets  were  updated  as  of 
April  1996.  The  updated  pamphlets  are  "Your  Rights  Re- 
garding Access  to  Mental  Health  Records"  and  "Privileges: 
Basic  Rights  in  Hospitals".  The  entire  packet  is  available 
for  a  suggested  donation  of  $  1 5 . 
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ties,  disagreed  and  practically  had  to  be  dragged  into  the 
building. 

Monica 

The  10:00  p.m.  October  visit  to  Monica's  central 
Massachusetts  house  was  the  second  of  the  day  for  the  po- 
lice department.  Monica  had  called  them  because  she 
thought  she  needed  a  restraining  order  against  her  husband, 
whom  the  police  had  removed  earlier.  The  two  officers  gave 
Monica  a  funny  look  when  she  admitted  he  had  never  been 
physically  violent.  Nonetheless,  with  Monica's  revelation 
that  her  husband  kept  licensed  firearms,  skepticism  gave 
way  to  a  full  search  of  the  house,  upstairs  and  down.  Track- 
ing in  dirt  and  frightening  her  baby  and  five-year-old  daugh- 
ter, the  officers  upset  Monica  ~  and  she  told  them  so.  How- 
ever, the  courage  to  ask  them  to  leave  only  came  to  Monica 
when  one  officer  began  going  through  her  lingerie.  Her  re- 
quest was  met  with  the  observation  that  her  concern  with 
dirt  and  her  cracked,  over-washed  hands  suggested  para- 
noia. Speaking  on  the  phone  with  the  judge  handling  the 
restraining  order,  one  officer  commented,  as  if  Monica  were 
not  there,  that  he  thought  she  needed  to  be  "pink  papered." 

When  the  officers  told  Monica  they  were  taking  her 
to  the  hospital,  she  did  not  fully  comprehend  the  extent  of 
their  authority.  When  they  refused  to  wait  45  minutes  for 
the  baby  sitter  to  arrive,  however,  she  began  to  understand. 
However,  it  was  only  when  she  was  not  allowed  to  use  the 
bathroom  before  leaving  that  Monica  became  alarmed  that 
her  basic  rights  were  being  denied  and  demanded  an  attor- 
ney. The  second  officer,  whose  earlier  silence  Monica  had 
taken  for  sympathy,  grabbed  the  phone  away  from  her, 
pushed  his  face  close,  and  announced:  "I  don't  put  up  with 
this  shit  —  not  even  from  my  wife."  The  paddy  wagon  ar- 
rived and  Monica  was  pulled  from  a  desperate  call  to  a  9 1 1 
operator.  As  the  two  officers  and  a  reluctant  newcomer  lifted 
and  flipped  her  onto  her  stomach,  Monica,  dressed  only  in 
sweats,  felt  vulnerable.  Hand-cuffed  so  tightly  she  would 
later  be  diagnosed  with  carpel  tunnel  syndrome,  Monica 
was  dragged  barefoot  outside.  She  rode  on  the  cold  metal 
seat  to  the  hospital. 

Leslie 

The  nurse  had  badgered  her  to  discuss  with  the  group 
an  issue,  by  then  moot,  and  Leslie  had  refused.  When,  later 
in  the  session,  a  patient  rekindled  the  subject,  Leslie  pulled 
her  legs  under  her  and  withdrew  from  the  conversation. 
The  session  ended  and  Leslie  felt  unable  to  attend  the  next 
one. 

The  program  director,  a  psychologist,  was  running 
the  next  group.  She  asked  Leslie  to  wait  in  the  lobby.  Once 
there,  Leslie  began  to  feel  better.  She  chatted  intermittently 
with  the  receptionist.  Sensing  her  discharge  from  the  day 
program,  she  tried  to  say  good-bye  to  a  supportive  staff 
person.  Finally,  after  Leslie  had  waited  through  one  ses- 
sion and  lunch,  the  program  director  appeared:  "We  are 


CPCS  CIVIL  COMMITMENT  ATTORNEYS 

The  Mental  Health  Legal  Advisors  Committee  has 
available  on  computer  disk  (WordPerfect  Version  5.1) 
forms  for  filing  an  Application  for  Discharge  with  the 
Superior  Court  pursuant  to  Mass.  Gen.  L.  ch.  123,  § 
9(b).  The  disk  includes  a  cover  letter,  the  Application 
for  Discharge  (with  versions  for  clients  with  and  with- 
out a  Mass.  Gen.  L.  ch.  123,  §  8B  medication  order), 
an  Affidavit  of  the  Client,  and  an  Affidavit  of  Indigency. 
A  donation  of  $10.00,  made  out  to  MHLAC  Trust,  is 
suggested. 
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trying  to  decide  what  to  do."  She  left  without  asking  Leslie's 
opinion.  Leslie  sensed  that  they  were  planning  her  discharge 
from  the  program;  she  felt  a  bit  relieved.  When  the  nurse 
and  the  program  director  together  returned  later,  they  told 
Leslie  that  they  were  thinking  of  putting  her  in  a  hospital. 
There  was  no  discussion. 

Leslie  was  escorted  to  the  program  psychiatrist,  whom 
she  had  seen  for  a  few  15-20  minute  sessions.  He  elicited 
her  opinion  on  the  proposed  admission.  Leslie's  initial  re- 
sponse was  that  her  opinion  seemed  to  matter  least,  but  the 
psychiatrist's  invitation  to  "try  me"  encouraged  her.  She 
explained  that  she  did  not  meet  the  standard  for  a  section 
12  and  that  she  had  appointments  both  that  afternoon  and 
evening  with  her  regular  psychiatrists.  The  psychiatrist  then 
confirmed  Leslie's  first  instinct,  observing  that  "everyone 
else"  thought  she  needed  hospitalization.  As  the  doctor  wrote 
out  the  section  12,  Leslie  asked  to  make  a  call.  The  psy- 
chiatrist replied  that  there  was  no  time.  When  she  reached 
for  the  phone  anyhow,  the  psychiatrist's  eyes  turned  cold 
and  he  snapped  at  her.  She  withdrew  her  hand.  Leslie  had 
intended  to  call  a  friend  to  tell  her  about  the  section  12  and 
to  see  if  the  friend  could  find  Leslie  some  legal  assistance. 

Sarah 

In  the  spring  of  1995,  Sarah  was  faced  with  a  series 
of  unexpected,  stressful  events.  After  an  unusually  frus- 
trating day,  she  called  her  private  psychiatrist  of  five  years. 
Over  the  previous  year,  Sarah  had  begun  to  sense  what  she 
describes  as  a  subtle  undercurrent  of  "mutual  impatience" 
between  them.  She  had  consulted  other  specialists,  but  con- 
tinued to  see  him. 

Sarah  needed  a  word  of  encouragement  that  evening. 
Instead,  her  doctor  sounded  annoyed  and  went  on  at  length 
that  Sarah's  "problem  was  that  she  was  looking  for  sup- 
port from  all  the  wrong  people."  He  observed  that  she  did 
not  sound  "depressed",  which  she  confirmed.  He  repeated 
his  assessment  of  her  problem  and  ended  the  conversation 
with  a  terse,  "OK?  Good-bye."  The  next  day,  Sarah  called 
her  doctor  again,  irritated  by  his  dismissive  reaction  to  her 
the  day  before.  He  offered  to  see  her  between  3:30  and  4:00 
that  afternoon. 

Sarah  was  crying  and  emotionally  exhausted  when 
she  arrived  at  her  psychiatrist's  office.  He  appeared  at  3:45 
and  made  it  clear  he  had  to  be  somewhere  at  4:00.  Sarah 
lamented,  "This  medication  isn't  doing  it  for  me."  She  added, 
"How  much  longer  do  I  have  to  live  like  this?  Two  more 
years?  Twenty?  If  my  life's  going  to  end  in  suicide,  I  might 
as  well  get  it  over  with."  Her  doctor  responded  coldly,  "I 
didn't  ask  you  to  come  here  for  you  to  be  sarcastic."  Sarah 
was  not  being  sarcastic,  but  she  wasn't  suicidal  either.  Her 
comment  was  simply  a  dramatic  expression  of  her  impa- 
tience with  the  status  quo.  They  had  a  brief  discussion  with 
no  further  mention  of  suicide  by  either.  As  the  hour  drew 
near,  her  psychiatrist  told  her  to  tell  him  if  she  had  any- 
thing else  to  say  and  reiterated  that  he  had  a  4:00  appoint- 
ment. Sarah  was  at  a  loss  for  words.  He  asked  impatiently, 


"What  exactly  did  you  come  here  for  today?  What  exactly 
did  you  expect  me  to  do  for  you?" 

Reflecting  upon  his  lack  of  compassion,  Sarah  silently 
resolved  to  find  a  new  psychiatrist.  Quietly  and  calmly,  she 
stood  to  leave  his  office.  As  she  pulled  the  door  open,  the 
doctor  abruptly  swiveled  around  in  his  chair  and  closed  the 
door  with  his  foot.  Sarah  went  to  open  the  door  again.  With 
more  force  this  time,  the  psychiatrist  slammed  the  door  and 
threatened:  "If  you  try  to  leave  here  again,  I'm  going  to  call 
security."  Frightened  by  his  inexplicable  behavior,  Sarah 
pleaded  with  him  to  let  her  go.  Her  psychiatrist  telephoned 
security  and  indicated  that  he  was  "section  12ing  her."  She 
asked  him  what  a  section  12  was  and  he  stated,  "I'm  com- 
mitting you  to  [a  private  psychiatric  hospital]."  Stunned, 
she  asked  why.  Hesitating,  he  said  that  she  posed  a  danger 
to  herself.  Sarah  had  no  prior  history  of  self-destructive 
behavior,  self-harm  or  suicidality. 

PROCESSED 

Dorothy 

At  the  hospital,  Dorothy  was  handed  some  papers  to 
sign.  Without  her  reading  glasses,  she  trusted  that  she  was 
being  billed  for  a  routine  check-up.  Dorothy  was  taken  to  a 
partitioned  area  in  the  emergency  room  and  instructed  to 
lie  down  on  a  cot  and  remain  there.  Meanwhile,  her  hus- 
band went  elsewhere  to  explain  why  he  had  brought  his 
wife  in.  After  a  long  wait,  staff  asked  Dorothy  a  few  ques- 
tions and  had  her  sign  some  more  papers.  She  was  told 
these  were  about  meals,  but  Dorothy  thinks  they  provided 
for  her  admission.3 

Monica 

When  Monica  arrived  at  the  emergency  ward  triage, 
it  was  about  one  in  the  morning.  She  hoped  that,  after  lis- 
tening to  her,  the  hospital  staff  would  realize  that  her  ad- 
mission was  the  mistake  of  a  pair  of  overworked,  sleep- 
deprived  police  officers.  A  nurse  sat  with  Monica  while 
she  filled  out  a  form.  She  explained  to  him  that  her  hands 
were  cracked  from  gardening  and  diaper  changing.  Their 
conversation  was  interrupted  by  a  change  of  shift.  Monica 
waited.  When  a  psychiatrist  finally  came  in,  he  was  rude, 
and  Monica,  feeling  uncomfortable,  rambled.  While  Monica 
had  been  composed  in  her  meeting  with  the  nurse,  the  doc- 
tor documented  that  it  took  her  two  hours  to  calm  down. 

Monica  then  requested  a  female  psychiatrist  to  see 
her,  but  this  psychiatrist  was  also  rude  and  Monica  grew 
unnerved.  The  female  psychiatrist  announced  that,  if  Monica 
could  not  be  quiet,  she  would  leave.  Monica  was  unable  to 
be  quiet  and  the  psychiatrist  walked  out.  The  meeting  had 
lasted  under  ten  minutes.4 

About  3  a.m.,  Monica  was  brought  to  a  bedroom  on 
a  locked  psychiatric  ward,  but  the  florescent  lights  and  her 
worries  about  her  children  kept  her  awake.  Because  the 
ward  had  no  open  beds,  Monica  was  transferred  the  next 
morning  to  another  psychiatric  hospital  covered  by  her  in- 
surance, this  one  an  hour  from  home.5  If  Monica  had  been 


4 

informed  of  this  transfer,  she  would  have  paid  out  of  her 
pocket  to  be  closer  to  home  and  her  nursing  baby,  but  she 
was  only  informed  of  the  transfer  as  it  occurred. 

Leslie 

Leslie's  records  in  hand,  the  program  director  walked 
her  from  the  day  program  to  an  inpatient  unit  in  the  next 
building.  Two  nurses  searched  Leslie,  asking  her  to  remove 
her  bra,  socks,  and  shoes,  and  to  lower  her  underwear.  Then, 
despite  Leslie's  insistence  that  they  search  her  purse  and 
tote  bags  in  her  presence,  the  nurses  removed  these  belong- 
ings to  the  nurses'  station.  After  dressing,  Leslie  followed 
them  to  the  station  to  witness  the  search,  but  the  door  was 
closed  in  her  face.6 

Sarah 

Shocked  and  outraged,  Sarah  tearfully  tried  to  rea- 
son with  her  psychiatrist  while  waiting  for  security  to  ar- 
rive. He  ignored  her  protests  silently.  Because  the 
psychiatrist's  office  was  located  in  a  hospital,  security  came 
quickly.  The  psychiatrist  and  four  guards  escorted  Sarah 
to  the  emergency  ward.  Sarah's  psychiatrist  told  the  intake 
nurse  that  she  was  suicidal  and  needed  to  be  admitted  pur- 
suant to  section  12.  Sarah  did  not  see  her  psychiatrist  again, 
although  she  continually  requested  to  be  allowed  to  be  put 
in  contact  with  him. 

Sarah  was  turned  over  to  a  first-year  psychiatry  resi- 
dent. He  refused  to  listen  to  her  and  did  not  explain  what 
was  happening.  The  resident  ordered  Sarah  to  undress  or 
"do  it  the  hard  way."  Her  clothing  replaced  with  a  hospital 
gown,  she  was  placed  alone  in  a  locked  seclusion  room 
where  she  spent  the  next  four  hours.7  During  this  time,  she 
was  offered  neither  food  nor  water,  although  she  was  of- 
fered Ativan,  an  anti-anxiety  medication,  which  she  de- 
clined. At  one  point,  she  knocked  on  the  door  for  45  min- 
utes begging  to  be  taken  to  the  bathroom,  but  no  one  would 
even  look  at  her.  During  her  stay  on  the  emergency  ward, 
the  resident  never  interviewed  Sarah  regarding  her  clinical 
condition,  despite  the  fact  that  such  an  exam  was  required 
both  by  state  law  and  hospital  policy.8 

Four  hours  after  her  arrival  on  the  ward,  the  resident 
finally  presented  himself  to  conduct  a  physical  exam  of 
Sarah.  His  rudeness  prompted  her  to  request  an  exam  with 
someone  else.9  "There  isn't  anyone  else."  Sarah  asked  to 
speak  with  his  attending  physician,  but  he  said  there  was 
none.  When  Sarah  persisted,  the  resident  summoned  secu- 
rity and  told  them  she  was  being  "hostile  and  uncoopera- 
tive." Security  ordered  her  to  consent  to  the  exam  or,  re- 
peating an  apparently  popular  admonition,  "do  it  the  hard 
way."10 

LOCKED  IN 

Dorothy 

Finding  herself  in  a  patient  room  on  a  locked  psychi- 
atric unit,  Dorothy  began  to  cry.  While  her  roommate  was 
trying  to  calm  her  down,  staff  entered  the  room  to  draw 
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Dorothy's  blood.  Dorothy  was  never  asked  if  she  wanted 
the  tests  or  told  of  their  purpose.11 

Monica 

Arriving  at  the  second  psychiatric  facility  the  next  \ 
morning,  Monica  was  so  exhausted  that  she  could  no  longer 
worry  about  her  children.  She  was  taken  by  a  female  nurse 
and  a  male  doctor  to  what  seemed  like  a  tiny  triangular 
linen  closet,  complete  with  mops  and  pails,  for  a  physical. 
When  the  doctor  wanted  to  examine  her  breasts,  Monica 
told  him,  "no  way."12  Monica  only  got  through  this  experi- 
ence by  telling  herself  repeatedly:  "This  is  a  nightmare  and 
I'm  going  to  wake  up."  At  the  end  of  the  first  day,  a  doctor 
came  in  and  told  her  she  was  staying  the  night. 

Leslie 

That  afternoon,  Leslie  wrote  a  statement  explaining 
why  the  section  12  was  not  legitimate  and  asked  that  it  be 
placed  in  her  medical  record.  She  was  told  that  no  one  was 
interested  in  her  statement  and  that  they  would  not  add  it  to 

the  record.13 

At  8:00  p.m.,  the  psychiatrist  whom  Leslie  had  spe- 
cially requested  came  to  see  her.  He  listened  carefully  to 
her  story.  Leslie  thought  she  was  an  accurate  reporter;  she 
had  never  lied  about  her  suicidality.  The  psychiatrist  told 
her  that  he  believed  her  assessment,  but  that  he  was  tired 
and  needed  until  the  next  day  to  review  her  case  with  the 
day  program  psychiatrist. 

Sarah 

At  about  8:30  p.m.,  Sarah  was  finally  removed  from 
seclusion  --  to  be  transferred  to  a  private  psychiatric  hospi- 
tal.14 With  more  than  two  dozen  people  watching,  Sarah 
was  coaxed  onto  a  stretcher  and  then  "rushed"  by  the  am- 
bulance crew  and  several  security  guards.  Her  wrists  were 
tightly  bound,  and  she  was  carried  to  the  ambulance.  Ar- 
riving at  the  psychiatric  hospital  just  after  9:00  p.m.,  Sa- 
rah said  to  the  intake  staff:  "My  doctor  has  made  a  big,  big 
mistake.  I  am  not  suicidal  and  never  have  been.  Tell  me 
exactly  what  I  have  to  do  to  prove  it  so  I  can  get  out  of 
here."  She  was  immediately  asked  to  undress  and  was  placed 
face  down  on  a  low  mattress,  spread  eagle  in  four-point 
restraint.  She  lay  still  and  silent.  After  one  hour,  staff  re- 
moved the  restraints.15  She  underwent  an  extensive  intake, 
was  given  the  option  of  signing  into  the  hospital  as  a  condi- 
tional voluntary  patient,16  and  was  placed  on  a  locked  ward 
some  time  after  midnight. 

TREATED 
Dorothy 

When  Dorothy  arrived  on  the  ward,  she  quickly 
learned  that  she  would  have  no  input  into  her  treatment,  i 
Staff  told  her  not  to  talk  to  anyone  and  to  stay  in  her  room. 
Several  days  later,  she  was  instructed  to  attend  group 
therapy.  When  she  stated  that  she  did  not  want  to  go,  she 
was  told  that  she  must  attend  if  she  wanted  to  be  dis- 
charged.17 
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Dorothy  recalls  that  she  "was  handed  so  much  medi- 
cation, she  was  falling  down."  She  was  not  informed  of  the 
purpose  of  the  medication,  but  was  merely  told  to  take  it. 
On  the  one  occasion  when  Dorothy  tried  to  refuse,  the  nurse 
stood  over  her  until  she  finally  swallowed  it.18  The  medica- 
tions made  Dorothy  feel  sick  and  headachy  and  caused  her 
to  gain  weight.  Her  reaction  to  one  drug  was  more  severe, 
resulting  in  a  paralyzing  stiffness  in  her  head  and  shoul- 
ders. 

After  three  weeks,  Dorothy  was  discharged.  The  dis- 
charge note  indicated  that  she  was  denying  hallucinations, 
suicidal  and  homicidal  ideations,  and  was  threatening  to 
leave.  Staff  further  noted  that  the  medications  administered 
at  the  hospital  had  helped  control  her  paranoia. 

Monica 

On  the  ward,  Monica  felt  completely  out  of  sync.  She 
slept  days,  stayed  awake  nights,  and  was  denied  permis- 
sion to  go  outside.  She  believed  that  staff  considered  her 
behavior  odd.  For  instance,  when  a  male  patient  in  the  caf- 
eteria had  a  bizarre  outburst,  Monica  hid  behind  the  nurses' 
station  with  the  retreating  nurses.  The  nurses  extricated 
and  medicated  her.  When  she  refused  to  allow  staff  to  take 
blood  from  her  arm,  half  a  dozen  staff  mechanically  re- 
strained her.19  She  escaped  from  the  mechanical  restraints 
and  was  chemically  restrained  with  Ativan.20  She  was 
groggy  for  48  hours.  She  refused  all  treatment  with  psychi- 
atric medications. 

After  several  days,  a  staff  member  told  Monica  that, 
if  she  signed  herself  in,  she  could  sign  herself  out.21  Think- 
ing that  such  a  sequence  of  actions  would  seem  irrational, 
Monica  waited  a  couple  of  days  before  finally  pursuing 
this  course.  In  response  to  her  three-day  notice,  the  psy- 
chiatrist recommended  a  two-week  stay  and  medication. 
Monica  requested  an  independent  psychological  review  and 
was  seen  by  the  Director  of  Psychological  Services.  They 
"clicked."  Monica  was  released  24  hours  later.  She  had 
been  at  the  hospital  ten  days. 

Leslie 

The  next  day,  the  unit  psychiatrist  reported  to  Leslie 
that  the  day  program  staff,  believing  that  she  might  be- 
come suicidal  upon  discharge  from  the  program,  had  rec- 
ommended the  section  12.  Leslie  thought  that  plan  was  ironic 
since  she  had  earlier  sensed  an  impending  discharge  and 
had  felt  somewhat  relieved  at  the  prospect.  The  psychia- 
trist explained  that,  while  he  was  willing  to  discharge  Leslie, 
given  how  upset  she  was  over  her  section  12  experience,  he 
suggested  staying  for  a  few  days  to  discuss  the  matter  with 
him.  Leslie  trusted  this  psychiatrist  and  wanted  to  work 
with  him.  Because  he  did  not  have  an  outpatient  practice, 
she  accepted  his  offer  and  signed  in  as  a  conditional  volun- 
tary patient.22  About  two  weeks  later,  she  went  home. 

Sarah 

The  next  day,  Sarah's  psychiatrist  came  to  see  her  at 
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The  Legal  Rights  of  Parents 
With  Mental  Illness 

Gina  Yarbrough 
Attorney,  Mental  Health  Legal  Advisors  Committee 

People  with  mental  illness  have  numerous  legal  limi- 
tations placed  on  their  fundamental  rights.  Some  of  the  most 
devastating  effects  of  these  limitations  involve  raising  chil- 
dren. The  Mental  Health  Legal  Advisors  Committee  re- 
ceives many  calls  each  year  from  individuals  with  mental 
illness,  their  family  members,  and  advocates  regarding  par- 
ents whose  children  have  been  removed  from  them  by  the 
state.1  This  article  will  examine  the  legal  issues  affecting 
parents  with  mental  illness,  including  when  and  how  the 
state  may  intervene  into  a  family's  life  and  what,  if  any, 
rights  parents  have  during  these  interventions. 

I.  When  and  How  the  State  May  Intervene 

Although  parents  have  a  fundamental  right  to  bear 
and  to  raise  children  without  government  interference,2  this 
right  is  not  absolute.  In  Massachusetts,  the  government  may 
intervene  into  family  life  to  protect  children  from  abuse 
and  neglect  by  their  parents  or  parental  substitutes.3  This 
intervention  includes  strengthening  the  existing  family  by 
assisting  and  encouraging  the  family  to  use  available  re- 
sources.4 When  the  family  is  unable,  by  itself  or  with  avail- 
able resources,  to  provide  the  necessary  care  and  protec- 
tion for  the  child,  the  state  may  remove  the  child  and  pro- 
vide substitute  care.5  The  principal  agency  responsible  for 
implementing  this  state  law  and  intervening  when  neces- 
sary to  protect  children  is  the  Department  of  Social  Ser- 
vices (DSS). 

DSS  may  become  involved  in  a  family's  life  in  a  va- 
riety of  ways  which  affect  parental  rights.  First,  DSS  pro- 
vides comprehensive  social  services,  including  information 
and  referral  services,  homemakers,  babysitting,  parent  aides, 
and  referrals  for  counseling.6  These  services  may  be  ob- 
tained by  families  who  voluntarily  request  assistance  from 
DSS  and  meet  its  eligibility  guidelines,7  or  they  may  be 
offered  as  a  result  of  a  report  of  suspected  child  abuse  and 
neglect,  which  is  called  a  "51  A"  after  the  statute  creating 
the  reporting  process.8  Additionally,  these  services  may  be 
court  ordered  as  a  result  of  a  child  in  need  of  services 
(CHINS)  petition.9  A  CHINS  petition  may  be  brought  by  a 
parent,  legal  guardian,  or  police  officer,10  and  must  allege 
that  the  child  is  truant,  a  persistent  runaway,  or  persistently 
disobeys  a  parent  or  guardian's  lawful  and  reasonable  com- 
mands resulting  in  a  parent's  inability  to  adequately  care 
for  and  protect  the  child.11 

Second,  DSS  may  remove  children  from  the  home 
and  from  their  parents  and  provide  substitute  care  in  three 
cases:  voluntary  placements,  5 1  As,  and  as  a  result  of  court 
orders. 

When  a  family  seeks  voluntary  assistance,  DSS  mas- 
ask  the  family  to  sign  a  voluntary  placement  agreement 
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which  would  place  the  child  in  the  care  of  DSS.12  In  this 
situation,  the  parent  will  retain  legal  custody  and  the  abil- 
ity to  make  certain  decisions  regarding  the  child,  such  as 
treatment  decisions.  DSS,  however,  will  have  physical  cus- 
tody of  the  child  and  the  ability  to  determine  where  that 
child  will  be  placed,  such  as,  for  example,  in  foster  care  or 
a  residential  setting.13 

As  part  of  the  5 1 A  process,  DSS  may  remove  a  child 
from  his  or  her  parents  without  a  court  order  in  an  emer- 
gency, as  long  as  a  care  and  protection  petition  is  filed  the 
next  day.14  This  petition  may  be  filed  by  anyone  who  al- 
leges one  or  more  of  the  following:  that  the  child  is  without 
necessary  and  proper  physical  or  educational  care  and  dis- 
cipline; that  the  child  is  growing  up  under  conditions  or 
circumstances  damaging  to  his  or  her  sound  character  de- 
velopment; that  the  child  lacks  the  proper  attention  of  a 
parent;  or  that  the  child's  parents  are  unwilling,  incompe- 
tent or  unavailable  to  provide  any  such  care,  discipline  or 
attention.15 

DSS  may  also  temporarily  remove  a  child  from  his  or 
her  parents  as  a  result  of  court  proceedings.  For  example, 
if  the  court  finds  the  child  to  be  in  need  of  services  as  a 
result  of  a  CHINS  hearing,  it  may  take  several  steps,  in- 
cluding transferring  both  legal  and  physical  custody  of  that 
child  to  DSS.16  DSS  may  also  receive  temporary  custody 
of  a  child  as  a  result  of  a  care  and  protection  petition.  Lastly, 
if  the  child  is  found  to  be  in  need  of  care  and  protection, 
DSS  may  attempt  to  remove  the  child  permanently  from 
the  parents  by  petitioning  the  court  for  a  waiver  of  the 
parent's  consent  necessary  for  adoption.17  If  this  waiver  is 
granted,  a  child  who  has  been  temporarily  removed  from 
his  or  her  family  may  be  adopted  without  the  consent  of  the 
parents.  While  the  child  remains  the  "legal"  child  of  the 
biological  parents  until  adopted,  the  granting  of  the  waiver 
effectively  terminates  parental  rights  because  the  parent  is 
denied  not  only  the  right  to  physical  custody  but  also  the 
right  ever  to  visit  or  even  communicate  with  the  child.18 

In  order  for  a  parent's  rights  to  be  terminated,  there 
must  be  a  showing  of  current  parental  unfitness  by  clear 
and  convincing  evidence.19  The  key  issue  in  determining 
parental  unfitness  is  not  the  parent's  condition  or  conduct, 
but  whether  that  condition  or  conduct  adversely  affects  the 
child.20  Thus,  a  court  reviews  the  following  factors:  aban- 
donment; abuse  or  neglect;  transfer  of  custody  from  the 
child's  parent  to  DSS;  parental  failure  or  inability  to  pro- 
vide proper  care  or  custody  for  the  child;  formation  of  a 
strong  positive  bond  with  a  substitute  care  taker;  and  sub- 
stance abuse  or  a  felony  conviction.21 

Although  a  mental  disability  alone  is  insufficient  to 
establish  unfitness,22  the  effects  of  having  a  mental  illness 
may  demonstrate  parental  unfitness  based  on  the  above  fac- 
tors.23 For  instance,  a  parent  who  is  about  to  be  hospital- 
ized because  of  mental  illness  may  transfer  custody  of  the 
child  to  DSS  during  hospitalization.  If  the  child  then  forms 


a  bond  with  the  foster  family  or  other  substitute  care  pro- 
vider, this  is  a  factor  to  be  considered  when  the  court  de- 
cides whether  to  terminate  parental  rights.  Similarly,  if  a 
parent  is  hospitalized,  the  parent  may  be  either  unable  or  / 
not  allowed  to  visit  with  the  child,  another  factor  to  be  con- 
sidered by  the  court. 

II.  The  Rights  of  Parents  When  DSS  Intervenes 

A.  Right  to  services 

When  problems  with  the  family  have  been  identified, 
parents  have  the  right  to  supports  and  services  necessary 
for  families  to  remain  intact.  According  to  both  state  and 
federal  law,  DSS  must  attempt  to  keep  families  together; 
the  burden  is  on  DSS  to  show  that  it  made  every  reason- 
able effort  to  maintain  the  family  before  removing  the  child.24 
As  part  of  these  reasonable  efforts,  DSS  must  provide  ser- 
vices which  are  individualized  to  the  family's  particular 
needs  and  contained  in  a  service  plan.25  This  service  plan 
should  be  developed,  to  the  maximum  extent  possible,  by 
all  parties,  including  parents.26  These  services  are  aimed  at 
keeping  families  together,  or,  if  the  child  has  been  removed, 
at  reunification  of  the  child  with  the  family.  Thus,  parents 
should  ensure  that  the  services  being  offered  by  DSS  are 
adequate  to  meet  their  needs,  and,  if  they  are  not,  should 
consider  appealing  the  service  plan. 

B.  Right  to  custody 

A  parent's  rights  regarding  custody  differ  depending  ^ 
on  how  the  child  was  placed. 

First,  a  parent  has  the  right  to  place  a  child  tempo- 
rarily with  DSS.  Voluntary  placement  agreements  may  be 
beneficial  in  cases  where  a  parent  needs  temporary  relief 
from  child  care  responsibilities,  for  example,  in  order  to 
deal  with  a  mental  health  problem.27  However,  the  "volun- 
tary" nature  of  these  agreements  is  suspect,  as  parents  are 
often  offered  them  when  the  only  other  option  is  court  in- 
tervention. There  is  also  the  risk  that  DSS  will  petition  the 
court  to  remove  the  child  permanently  if  the  parent  does 
not  cooperate  with  DSS  or  attempts  to  terminate  the  agree- 
ment. Also,  this  temporary  arrangement  may  become  long- 
term  if  DSS  fails  to  provide  the  services  necessary  to  re- 
unite the  family.  Thus,  it  may  be  difficult  to  retrieve  a  child 
once  physical  custody  has  been  given  to  DSS. 

Second,  parents  do  not  have  the  right  to  appeal  an 
emergency  removal  of  a  child  under  the  5 1 A  process.  They 
may  appeal,  however,  any  finding  of  abuse  and  neglect.28 
This  appeal  is  handled  through  the  DSS  fair  hearing  pro- 
cess, which  is  an  informal  hearing  before  a  hearing  officer.29 
A  successful  appeal,  though,  will  not  automatically  ensure 
that  DSS  will  return  the  child  to  the  parents. 

Third,  a  parent  whose  child  is  placed  in  DSS  custody  ( 
as  a  result  of  a  CHINS  petition  does  not  have  the  right  to 
voluntarily  terminate  these  proceedings.30  However,  par- 
ents whose  children  are  removed  as  a  result  of  care  and 
protection  proceedings  have  the  right  to  appeal  this  deter- 
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mination,31  as  do  parents  whose  child  has  been  removed 
permanently.32 

C.  Right  to  visit 

For  a  parent  who  has  temporarily  lost  custody,  the 
right  to  visit  is  critical.  Not  only  is  visitation  important  to 
maintain  a  bond  with  the  child,  but  DSS  views  it  as  evi- 
dence of  the  ability  to  be  a  parent  and  possibly  to  regain 
custody.33  The  right  to  visitation  is  also  crucial  in  parental 
termination  rights  cases  because  the  courts  will  consider  a 
parent's  failure  to  maintain  contact  as  evidence  of  unfit- 
ness.34 The  court  may  not  terminate  a  parent's  visitation 
rights  absent  a  showing  by  clear  and  convincing  evidence 
that  continued  visitation  will  harm  the  child.35 

Thus,  a  parent  whose  child  has  been  removed  tempo- 
rarily as  a  result  of  a  voluntary  placement  agreement, 
CHINS,  or  care  and  protection  should  ensure  that  visita- 
tion is  included  as  part  of  a  plan  for  reunification.  Since 
patients  have  the  right  to  reasonable  access  to  visitors  while 
in  the  hospital,  parents  should  argue  for  this  visitation  even 
when  the  parent  or  child  is  in  a  psychiatric  hospital.36 

D.  Right  to  representation 

The  Supreme  Judicial  Court  has  recognized  the  lib- 
erty interests  involved  in  state  intervention  cases  and  held 
that  parents  are  not  only  entitled  to  legal  counsel  but  to  the 
effective  assistance  of  counsel  as  a  matter  of  state  constitu- 
tional law.37  Thus,  courts  must  appoint  counsel  for  parents 
in  termination  of  parental  rights  proceedings  and  contested 
care  and  protection  cases.38  This  representation  is  free  if 
the  individual  qualifies  under  the  Massachusetts  Indigent 
Court  Costs  Act.39 

Significantly,  however,  there  is  no  right  to  represen- 
tation without  court  involvement.  Thus,  parents  who  be- 
come involved  with  DSS  as  a  result  of  a  voluntary  agree- 
ment or  a  51A  do  not  have  the  right  to  court-appointed 
counsel.  Of  course,  parents  may  hire  their  own  attorney  or 
seek  assistance  from  a  legal  aid  program;  as  a  practical 
matter,  though,  many  are  unable  to  obtain  representation 
because  of  the  cost  and  legal  services  programs'  priorities. 

E.  Right  to  confidential  and  privileged  information 

Many  parents  are  concerned  about  whether  the  state 
may  access  information  regarding  their  mental  condition 
and  how  this  information  may  be  used  in  custody  disputes. 
Generally,  the  rights  of  confidential  and  privileged  com- 
munications depend  on  the  relationship  between  the  parent 
and  the  mental  health  professional,  and  the  purpose  for 
which  the  information  was  generated. 

The  right  of  confidentiality  describes  the  duty  of  a 
professional  to  refuse  to  disclose  information  obtained  from 
an  individual  in  the  course  of  treatment.  In  most  circum- 
stances, a  psychotherapist  may  not  reveal  any  information 
related  to  the  services  which  an  individual  is  receiving  with- 
out his  or  her  consent.40  A  doctor-patient  relationship  ex- 
ists when  the  individual  is  seeking  treatment  or  diagnosis 


incidental  to  treatment.41  Thus,  agencies  such  as  DSS  may 
not  speak  to  an  individual's  treaters  without  the  consent  of 
the  individual. 

In  some  cases,  however,  the  right  to  confidentiality 
will  be  lost,  leading  to  the  provision  of  information  to  DSS. 
For  example,  therapists,  psychologists,  and  social  workers 
are  mandated  reporters,  which  means  that  they  must  report 
any  evidence  or  suspicion  of  physical  or  emotional  abuse 
of  a  child  to  DSS.  These  individuals  should  report  only 
what  is  relevant  to  establish  evidence  of  suspected  abuse.42 
Similarly,  if  the  parent  threatens  to  kill  or  seriously  injure  a 
third  person,  such  as  a  child,43  the  clinician  may  communi- 
cate the  threat  to  the  third  party,  notify  law  enforcement, 
arrange  for  the  patient's  voluntary  hospitalization  or  ini- 
tiate proceedings  for  involuntary  hospitalization.44  In  tak- 
ing these  steps,  however,  the  psychologist  may  only  dis- 
close confidential  information  that  is  necessary  to  protect 
the  patient  or  the  third  person.  Nevertheless,  these  statu- 
tory obligations  may  result  in  DSS  obtaining  information 
that  would  otherwise  have  been  confidential. 

The  right  of  privilege  means  that  an  individual  may 
prevent  his  or  her  therapist  from  testifying  or  producing 
evidence  related  to  communications  made  during  therapy. 
In  most  circumstances,  a  patient  may  prevent  the  therapist 
from  disclosing,  during  the  course  of  a  court  or  administra- 
tive hearing,  information  related  to  the  patient's  treatment 
or  diagnosis  unless  the  individual  agrees  to  waive  his  or 
her  privilege.45  Thus,  in  most  cases,  the  parent  may  pre- 
vent the  therapist  from  testifying  in  DSS  fair  hearings  or 
care  and  protection  proceedings. 

There  are  certain  exceptions  to  the  privilege  rule,  how- 
ever. First,  information  that  would  otherwise  be  privileged 
may  be  admitted  in  any  case  involving  child  custody,  adop- 
tion, or  termination  of  parental  rights.46  This  exception  ex- 
ists on  the  grounds  that  the  best  interests  of  the  child  out- 
weigh protection  of  the  patient-psychotherapist  relation- 
ship.47 Second,  when  an  individual  is  ordered  by  a  court  to 
undergo  a  psychiatric  evaluation,  the  psychotherapist  may 
reveal  this  information  to  the  court.48  In  order  for  this  ex- 
ception to  apply,  however,  the  individual  must  be  given  what 
is  known  as  "Lamb  warning"  prior  to  the  examination;  the 
warning  states  that  the  privilege  rule  will  not  apply  and 
that  any  information  which  the  individual  reveals  during 
the  session  will  be  admissible  in  the  court  proceeding.49 
Finally,  the  privilege  rule  only  applies  when  the  patient  in- 
vokes his  or  her  right  to  keep  that  information  privileged. 
Thus,  information  regarding  a  parent's  mental  condition 
may  be  disclosed  in  an  administrative  or  court  hearing  un- 
less there  are  no  exceptions  and  the  parent  invokes  the  right 
to  keep  the  information  privileged. 

Conclusion 

The  state,  through  DSS,  may  become  invoked  in  a 
family's  life  when  children  are  at  risk  of  abuse  and  neglect. 
Once  these  at-risk  families  are  identified,  DSS  is  legally 
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required  to  offer  services  and  supports  aimed  at  keeping 
the  child  with  his  or  her  parents.  Removing  a  child  from 
the  family  is  supposed  to  be  the  last  resort. 

During  this  process  parents  have  certain  rights  which 
they  may  enforce  to  ensure  that  their  children  are  not  re- 
moved or  that  any  removal  is  temporary.  It  is  critical  that 
parents  invoke  their  rights  to  services  or  to  visitation  be- 
cause these  may  be  evidence  of  the  ability  to  raise  one's 
child.  Parents  also  have  the  right  to  representation  in  order 
to  ensure  that  a  child  has  not  been  removed  unjustifiably. 

Parents  also  have  limited  rights  to  confidential  and 
privileged  communication  and  to  custody  during  this  pro- 
cess. The  restrictions  on  these  rights  are  due  to  the  balanc- 
ing which  occurs  between  the  parent's  right  to  raise  the 
child  and  the  state's  mandate  to  protect  children  from  abuse 
and  neglect. 

ENDNOTES 

1  Although  parents  with  mental  illness  may  also  lose  custody  in  divorce  pro- 
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MINORS'  RIGHTS  HANDBOOK 
AVAILABLE 

The  Legal  Rights  of  Minors  Handbook  is  now 
available.  Although  it  has  taken  considerably  longer  to 
write  than  was  estimated,  the  finished  product  is  more 
thorough  and  detailed  than  we  had  originally  envisioned. 

Consisting  of  13  chapters  dealing  with  virtually 
every  issue  relevant  to  minors  and  the  mental  health 
system  in  Massachusetts  (e.g.,  "Treatment  Planning," 
"Admission  and  Commitment,"  "Civil  Rights,"  "Ben- 
efits"), the  Handbook  is  a  useful  guide  to  individuals  in 
the  mental  health  system,  family  members,  lawyers,  and 
anyone  else  trying  to  navigate  their  way  through  the 
programs  and  agencies  involved  in  it.  The  text  is  de- 
signed to  provide  guidance  on  basic  questions,  with 
endnotes  offering  more  detailed  information  and  relevant 
authorities.  Although  the  emphasis  is  on  minors,  the 
Handbook's  comprehensive  review  of  the  mental  health 
system  will  make  it  a  useful  tool  for  adult  issues  as  well. 

If  you  wish  to  order  it,  please  call  or  write  MHLAC 
at  the  telephone  number  or  address  listed  on  the  back 
page  of  the  Advisor.  We  suggest  a  donation  of  $35, 
with  checks  made  out  to  the  MHLAC  Trust. 
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Managed  Care  Trends 

Susan  Fendell 
Attorney,  Mental  Health  Legal  Advisors  Committee 


Inpatient  expenditures  per  recipient  remain  at  their  lowered  levels: 
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Child  Hospitalization 

Expenditures  Per  Recipient 
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While  both  the  expenditures  for  and  number  of  persons  referred  to  medication  visits  continue  at  dramatically 
increased  levels: 


Medication 
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Spending  on  outpatient  therapy  per  recipient  is  lower 
than  in  1992: 


Outpatient  Therapy 

Expenditures  per  Recipient 
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Fact  Check 

With  almost  373,000  recipients  enrolled  in  the 
Medicaid  mental  health  managed  care  program, 
Mental  Health  Management  of  America  provided 
the  following  amount  of  services  in  the  month  of 
September  1995: 


Community  Support 
Family  Support  Serv  ices 
Partial  Hospitalization 
Crisis  Stabilization  Beds 
Flex  Benefits 


19  recipients 
82  recipients 
17  recipients 
203  recipients 
1  recipient 
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Unexpected  Admission  continued from  5 

the  private  hospital.  He  apologized  and  admitted  that  the 
section  12  might  have  been  a  poor  decision. 

Although  Sarah  was  at  the  hospital  on  a  conditional 
voluntary  basis,  she  was  released  214  days  later.  Her  dis- 
charge summary  states:  "The  patient  was  cooperative 
throughout  hospitalization  and  compliant  with  treatment. 
She  was  not  considered  a  risk  of  harm  to  herself  or  others, 
and  was  discharged  outright .  ..."  A  simple  $11  psychiat- 
ric visit  had  burgeoned  into  an  unnecessary  $5000  inpa- 
tient stay. 

RECOVERY/EPILOGUE 
Dorothy 

Dorothy  discontinued  the  medication  as  soon  as  she 
left  the  hospital.  However,  she  did  return  to  the  hospital  to 
request  the  help  of  an  outpatient  therapist  in  "straightening 
out  the  lies"  about  her  by  inpatient  staff.  Additionally,  Dor- 
othy sought  a  copy  of  her  hospital  record,  but  received  only 
one  document.23  She  was  told  that  the  record  would  only  be 
provided  to  an  attorney.  Her  doctor  explained  that  it  would 
be  a  waste  of  time  to  send  the  record  to  her  because  she 
would  not  understand  it.  Dorothy  is  now  pursuing  her 
records  request  through  the  Department  of  Mental  Health, 
which  licenses  the  hospital. 

Monica 

After  her  discharge,  Monica  would  periodically  wake 
up  at  night  in  a  cold  sweat.  Three  and  a  half-  years  later, 
she  still  gets  upset.  "Part  of  me  is  angry  and  part  just  anx- 
ious that  someone  could  come  into  my  house  and  take  me 
away  .  .  .  You  don't  realize  the  little  basic  things  that  we 
take  for  granted." 

Troubled  with  her  treatment  and  the  prospect  of  an 
inaccurate  psychiatric  record,  Monica  met  with  hospital 
staff.  "You're  nothing  like  you  were  that  night,"  commented 
the  female  psychiatrist,  who  seemed  only  at  this  late  mo- 
ment to  grasp  the  stress  of  being  pulled  from  one's  home 
and  children.  Monica  also  asked  the  nurse  with  whom  she 
had  talked  upon  her  arrival  at  the  hospital  to  add  documen- 
tation to  her  record  about  her  calm  demeanor  in  their  meet- 
ing.24 He  was  willing  to  add  his  recollections,  but  was  not 
allowed  to  do  so. 

Monica  tried  unsuccessfully  to  find  an  attorney  who 
would  help  her  sue  regarding  the  section  12.  Monica  was 
left  with  pursuing  the  police  conduct  through  the 
department's  internal  affairs  unit.  Citing  the  irrationality 
of  calling  them  and  then  asking  them  to  leave,  the  two  of- 
ficers involved  denied  her  allegations.  Her  claim  was  not 
substantiated.  The  internal  affairs  officer  pointed  out  that 
Monica  had  been  in  the  hospital  so  long  that  the  section  12 
seemed  justified. 

Leslie 

Beginning  with  a  letter  to  the  hospital's  human  rights 


officer  about  the  search  of  her  purse  and  bags,  Leslie  for- 
mally complained  about  her  admission  and  treatment.  In 
mid-May,  Leslie  wrote  to  the  hospital's  Medical  Director, 
whose  response  supported  the  admission  decision  (while 
noting  that  hospital  policy  provides  for  the  patient's  pres- 
ence during  initial  searches  of  belongings  unless  clinically 
contraindicated).  At  the  end  of  May,  Leslie  began  a  series 
of  letters  and  contacts  with  DMH.  A  November  response 
promised  a  review  of  the  admission  during  the  hospital's 
licensing  survey  approximately  three  months  later.  In  April, 
about  five  months  later,  Leslie  received  a  letter  regarding 
the  now-completed  licensing  survey.  DMH  concluded,  based 
on  their  review  of  Leslie's  record  and  discussion  with  "ap- 
propriate parties,"  that  there  was  "nothing  that  would  al- 
low for  further  licensing  action  in  regard  to  [her]  concerns." 

Sarah 

Sarah's  flashbacks  and  nightmares  usually  start  with 
her  psychiatrist  abruptly  stretching  out  his  leg  to  prevent 
her  from  leaving  his  office  and  always  include  her  most 
vivid  memory  of  the  ordeal:  as  if  she  were  someone  else, 
she  hovers  above  her  almost-naked  body,  cuffed  in  four- 
point  restraint.  "It  just  intrudes  on  its  own  .  .  .  asleep  or 
awake  ....  What  can  I  do  when  I'm  sleeping  and  I  start 
reliving  the  episode,  talking  and  crying  in  my  sleep  so  loudly 
that  I  wake  myself  up?"  Sarah  explains  that  her  fury  about 
the  abuse  she  experienced  is  compounded  by  her  knowl- 
edge that  the  admission  was  unwarranted.  j 

Sarah  terminated  the  services  of  her  psychiatrist.  She 
filed  a  complaint  against  the  emergency  ward  resident  with 
the  Board  of  Registration  in  Medicine,  and  the  Board  de- 
cided to  place  her  complaint  in  his  permanent  file.  Sarah 
has  sought  redress  for  her  treatment  on  the  emergency  ward 
through  a  detailed  and  ongoing  correspondence  with  the 
ward's  director.  She  also  filed  a  complaint  jointly  with  DMH 
and  the  Disabled  Persons  Protection  Commission.  Believ- 
ing that  the  investigator  assigned  to  the  case  did  not  review 
all  the  available  material,  she  appealed  the  case  and  it  is 
pending. 

While  Sarah  seeks  vindication  through  these  formal 
channels,  she  realizes  that  she  cannot  avoid  the  stigma  of 
being  the  subject  of  a  section  12.  "It's  already  had  devas- 
tating consequences  on  every  aspect  of  my  life.  As  hard  as 
I  try  to  pick  up  the  pieces,  it  hangs  over  my  head  con- 
stantly. Only  time  will  tell  how  and  when  this  nightmare 
comes  back  to  haunt  me." 

CONCLUSION 

Mass.  Gen.  L.  ch.  123,  §  12(a)  establishes  a  legal 
standard  for  the  level  of  danger  necessary  prior  to  issuing  a 
section  12.  As  these  four  accounts  have  demonstrated,  that 
standard  ~  "that  failure  to  hospitalize  such  person  would  ( 
create  a  likelihood  of  serious  harm  by  reason  of  mental 
illness"  --  is  vague,  and  clinicians  and  police  have  consid- 
erable leeway  in  interpreting  it.  Further,  while  a  clinical 
examination  is  required  prior  to  the  writing  of  a  section  12 
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when  possible,25  and,  in  certain  cases,  again  upon  recep- 
tion at  a  facility,26  neither  statute  nor  regulation  provides 
any  elaboration  as  to  the  extent  of  the  examination.  Nor  is 
there  any  guidance  as  to  the  extent  to  which  the  person 
authorizing  the  section  12  may  rely  on  other  sources  of 
information,  such  as  family  members. 

Each  of  the  four  cases  presented  here  reveals  the  li- 
cense available  in  interpreting  the  statute.  It  appears  that 
Dorothy  signed  into  the  hospital  as  a  conditional  voluntary 
admission  (although  hospital  staff  may  well  have  completed 
a  section  12  application  if  she  had  refused  to  sign).  For  the 
hospital  to  accept  Dorothy's  application,  the  superinten- 
dent had  to  believe  that  she  was  in  need  of  care  and  treat- 
ment which  they  could  provide,  as  required  by  Mass.  Gen. 
L.  ch.  123,  §  10.  If  Dorothy  had  refused  to  sign  in  volun- 
tarily, a  hospital  staff  person  qualified  to  issue  a  section  1 2 
might  have  relied  upon  her  husband's  description  of  her 
behavior  to  conclude  that  she  presented  a  danger  to  herself. 

Monica  was  pink  papered  by  the  police  officers,  an 
action  which  required  that  the  officers  believed  that  she 
met  the  above-cited  section  12  standard.  A  police  officer  is 
not  required  to  conduct  an  exam,  and  may  do  the  section 
12  only  if  none  of  the  clinicians  with  authority  to  write  the 
pink  paper  is  available  and  the  officer  believes  that  the  stan- 
dard has  been  met.  In  Monica's  case,  the  police  thought  the 
standard  for  section  12  was  met  after  concluding  that 
Monica  was  dangerous  to  herself  by  virtue  of  irrationality'. 
Apparently,  they  equated  their  assumptions  that  Monica 
engaged  in  compulsive  cleaning  and  held  paranoid  fears 
with  evidence  of  mental  illness.  Because  Monica's  section 
12  was  issued  by  the  police,  upon  reception  at  the  facility 
she  was  entitled  to  a  clinical  examination  to  determine  ap- 
propriateness for  admission.  Monica's  brief  and  unpleas- 
ant interview  with  the  psychiatrist  may  have  been  the  ex- 
amination required  by  Mass.  Gen.  L.  ch.  123,  §  12(b). 

Leslie  was  pink  papered  by  a  psychiatrist,  on  the  ad- 
vice of  two  of  her  group  clinicians,  the  nurse  and  the  pro- 
gram director.  Like  the  police,  the  psychiatrist  must  also 
have  believed  that  a  failure  to  hospitalize  would  create  a 
likelihood  of  serious  harm  by  reason  of  mental  illness.  The 
brief  conversation  which  Leslie  had  with  her  psychiatrist 
prior  to  his  writing  the  section  12  appears  to  have  consti- 
tuted the  examination  required  by  Mass.  Gen.  L.  ch.  123,  § 
12(a),  absent  either  an  emergency  or  a  refusal  by  the  pa- 
tient. Leslie's  group  leaders  appear  to  have  convinced  her 
psychiatrist  that  she  might  harm  herself  if  discharged  from 
the  group.  Although  this  assumption  was  speculative  and 
refuted  by  the  patient  herself,  the  psychiatrist  apparently 
concluded  that  this  information  outweighed  Leslie's  own 
assertions  about  her  condition.  Because  the  program  psy- 
chiatrist was  a  designated  physician,  Leslie  was  not  auto- 
matically entitled  by  statute  or  regulation  to  an  examina- 
tion upon  reception  at  the  hospital.  Leslie  met  with  a  psy- 
chiatrist a  number  of  hours  after  admission. 


Sarah's  psychiatrist  must  have  concluded  that  she  met 
this  same  standard  of  "likelihood  of  serious  harm."  As  in 
Leslie's  case,  Sarah's  psychiatrist  had  a  brief  session  with 
her  prior  to  deciding  to  pursue  a  section  12.  Sarah  notes 
that  even  if  her  psychiatrist  had  reason  to  be  concerned  for 
her  safety,  neither  he  nor  the  resident  who  actually  wrote 
the  section  12  attempted  any  risk  assessment,  proposed  or 
tried  less  restrictive  alternatives,  or  gave  Sarah  the  oppor- 
tunity to  address  the  concern  that  she  posed  a  danger. 

Sarah  made  strenuous  attempts  to  be  heard  and  reas- 
sessed during  her  stay  on  the  emergency  ward,  believing 
that  she  could  convince  the  staff  that  there  was  no  need  for 
a  section  12.  However,  because  she  received  neither  the 
required  clinical  assessment  nor  a  break  from  seclusion  to 
speak  with  staff,  she  never  had  this  chance. 

Only  after  interviewing  the  four  women  presented  in 
this  article  did  it  become  apparent  that  they  shared  an  ex- 
ceptional quality.  Each  has  had  the  courage  both  to  chal- 
lenge, through  various  formal  channels,  the  appropriate- 
ness of  her  hospital  admission  and  to  share  her  story  with 
the  public.  Such  self-revelation  is  difficult  and  has  not  been 
possible  for  many  other  ex-patients,  and  it  is  hoped  that 
their  openness  will  benefit  others  who  have  been  or  will  be 
forced  to  confront  similar  situations. 

ENDNOTES 

1  77  F.  3d  540  (1st  Cir.  1996),  rev'g  sub  nom.  McCabe  v.  City  of  Lynn,  875 
F.Supp.  53  (D.Mass.  1995).  [See  update  on  this  case  in  this  issue.] 

2  The  names  of  the  four  women  discussed  in  this  article  hav  e  been  changed. 

3  If  Dorothy  was  presented  with  the  opportunity-  to  sign  in  as  a  conditional  vol- 
untary patient,  the  superintendent  of  the  hospital  was  obligated  to  afford  her  the 
chance  to  consult  with  an  attorney  before  signing.  Mass.  Gen.  L.  ch.  123,  §  10(a). 

4  When  an  application  pursuant  to  Mass.  Gen.  L.  ch.  123,  §  12  has  been  made 
by  someone  other  than  a  "designated  physician"  (as  defined  by  Department  of 
Mental  Health  (DMH)  regulation  104  CMR  3.07(3Xb)),  such  as  by  a  police  of- 
ficer, the  admitted  person  must  be  given  a  psychiatric  examination  by  a  designated 
physician  immediately  after  his  or  her  reception  at  the  facility.  Admittance  thereaf- 
ter may  occur  only  if  the  designated  physician  corroborates  that  the  person  meets 
the  section  12  standard,  namely,  that  failure  to  hospitalize  would  create  a  likeli- 
hood of  serious  harm  by  reason  of  mental  illness.  Mass.  Gen.  L.  ch.  123.  §  12(b). 

5  Six  days'  notice  to  the  patient  is  required  before  DMH  may  transfer  a  patient 
from  one  public  or  private  facility  to  another  absent  an  emergency.  Mass.  Gen.  L 
ch.  123,  §  3.  Arguably,  the  corresponding  DMH  regulation  would  have  necessi- 
tated notice  prior  to  Monica's  transfer  from  the  locked  ward  had  she  been  held  at  a 
DMH-licensed  facility.  104  CMR  3.13(4Xb). 

6  Neither  the  statute  governing  emergency  admissions  to  a  psychiatric  facilitv 
nor  corresponding  DMH  regulations  specifically  address  the  appropriateness  or 
manner  of  searches  of  a  inpatient's  person  or  belongings.  However,  patients  of 
facilities  licensed  by  DMH  and  the  Department  of  Public  Health  (DPH).  which 
would  include  the  facility  holding  Leslie,  have  the  right  to  privacy  during  medical 
treatment  or  other  rendering  of  care  within  the  capacity  of  the  facility  Mass.  Gen 
L.  ch.  Ill,  §  70E.  Further.  DMH  policy,  potentially  applicable  to  the  facility  at 
which  Leslie  was  held  if  the  facility  so  chose,  explicitly  states  that  "[ajll  patients 
have  the  right  not  to  be  subjected  to  unreasonable  searches  and  seizures  "  Policv 
95-5,  Patient  Rights  &  Responsibilities,  III.F.13.  (Sept.  11.  1995). 

1  Sarah's  containment  constituted  restraint  as  defined  in  Massachusetts  law  and 
DMH  regulation.  Mass.  Gen.  L.  ch.  123.  §  1  defines  restraint  as  including  "con- 
finement in  a  place  of  seclusion  other  than  the  placement  of  an  inpatient  or  resident 
in  his  room  for  the  night,  or  any  other  means  which  unreasonably  limit  freedom  of 
movement."  The  DMH  regulation  regarding  restraint,  which  further  defines  the 
type  of  restraint  known  as  seclusion,  states  that  seclusion  occurs  whenev  er  a  pa- 
tient is  isolated  by  being  placed  alone  in  a  room  and  confined  such  that  am  attempt 
by  the  patient  to  leave  the  room  will,  or  it  is  reasonably  believed  bv  the  patient  that 
it  will,  be  blocked  by  a  lock,  other  mechanical  device,  or  staff  104  CMR 
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3. 12(3)(e)3.a.  Although  Sarah's  confinement  constituted  seclusion,  it  is  unclear  if 
the  use  ofthis  intervention  was  justified.  The  statute  states  that  restraint,  including 
seclusion,  "may  only  be  used  in  cases  of  emergency,  such  as  the  occurrence  of,  or 
serious  threat  of,  extreme  violence,  personal  injury,  or  attempted  suicide  . . ."  Mass. 
Gen.  L.  ch  123,  §21. 

•  Sarah's  section  12  order  was  ultimately  signed  not  by  her  private  psychiatrist, 
but  by  the  psychiatry  resident  of  the  emergency  ward  (presumably,  acting  under 
the  authority  of  a  fully-licensed  psychiatrist).  The  resident  appears  not  to  have 
satisfied  the  statutory  requirement  of  conducting  a  clinical  examination.  See  dis- 
cussion of  the  responsibility  of  a  designated  physician,  supra  note  4.  The  resident 
appears  also  to  have  breached  a  requirement  of  the  emergency  ward's  triage  policy 
that  a  focused,  10-15  minute  interview  with  a  patient  be  undertaken  upon  admis- 
sion. 

'  A  patient  of  a  facility  licensed  by  DMH  or  DPH  has  the  right  "to  refuse  to  be 
examined,  observed,  or  treated  by  students  or  any  other  facility  staff  without  jeop- 
ardizing access  to  psychiatric,  psychological,  or  other  medical  care  and  attention." 
The  statute  further  provides  that  such  a  patient  has  a  right  "to  freedom  of  choice  in 
his  selection  of  a  facility,  or  a  physician  or  health  service  mode,  except  in  the  case 
of  emergency  medical  treatment  or  as  otherwise  provided  for  by  contract .  . .  pro- 
vided, however,  that  the  physician,  facility,  or  health  service  mode  is  able  to  ac- 
commodate the  patient  exercising  such  right  of  choice."  Mass.  Gen.  L.  ch.  Ill,  § 
70E. 

10  While  patients  who  have  been  hospitalized  pursuant  to  a  section  12  by  some- 
one other  than  a  designated  physician  receive  an  examination  upon  reception  at  the 
facility  by  a  designated  physician  (see  discussion  of  examination  upon  reception  at 
a  facility,  supra  note  4),  this  examination  is,  pursuant  to  statute,  a  psychiatric  and 
not  a  physical  one.  Further,  Massachusetts  law  requires  that  patients  of  facilities 
licensed  by  DMH  or  DPH  have  the  right  "to  informed  consent  to-the  extent  pro- 
vided by  law."/c/.;  see  alsoHarnish  v.  Children 's Hospital,  387  Mass.  1 52  (1982). 
In  order  to  exercise  informed  consent,  the  person  providing  consent  must  be  told 
and  have  the  capacity  to  adequately  understand  certain  information,  including  the 
existence  of  the  right  to  accept  or  refuse  the  proposed  treatment.  Harmsh,  387 
Mass.  at  156. 

11  See  discussion  of  the  right  to  informed  consent,  supra  note  10. 

12  See  discussion  of  physical  versus  psychiatric  examinations,  supra  note  10. 

13  While  a  patient  may  not  delete  information  in  a  psychiatric  record,  in  certain 
cases  he  or  she  may  add  information  to  amend  a  record.  Under  Massachusetts  law, 
certain  holders  of  personal  data,  such  as  executive  branch  agencies  (including  DMH) 
and  facilities  with  contracts  or  arrangements  with  one  of  these  agencies,  must  al- 
low patients  to  correct  or  amend  their  records  when  the  patient  so  requests.  If  the 
holder  and  the  patient  disagree  as  to  whether  a  change  should  be  made,  the  holder 
must  ensure  that  the  patient's  claim  is  noted  and  included  as  part  of  the  patient's 
record  and  included  in  any  subsequent  disclosure  or  dissemination  of  the  record. 
Mass.  Gen.  L.  ch.  66A  §§  1.  2(j)(2).  Further,  facilities  and  programs  operated, 
funded  or  licensed  by  DMH  must  allow  for  information  to  be  added  to  an  individual's 
record.  These  facilities  and  programs  are  required  to  include  in  the  individual's 
record,  among  other  information,  "any  other  information  deemed  necessary  and 
significant  to  the  care  and  treatment  of  the  patient"  104  CMR  3.19(3)(r).  Thus, 
individuals  may  amend  their  record  with  information  which  falls  into  this  category. 
The  hospital  at  which  Leslie  was  confined  was  licensed  by  DMH  to  provide  psy- 
chiatric care. 

14  See  discussion  of  rights  regarding  transfer,  supra  note  5. 

13  The  restrictions  upon  Sarah  during  travel  to  and  upon  arrival  at  the  second 
hospital  constitute  mechanical  restraint  as  defined  by  Mass.  Gen.  L.  ch.  123,  §  1 
and  104  CMR  3. 12(3)(i)l .  As  in  the  case  of  Sarah's  seclusion  at  the  first  facility,  it 
is  unclear  if  Sarah  met  the  standard  for  mechanical  restraint.  See  discussion  of 
standard  for  restraint,  supra  note  7.  Further,  Massachusetts  law  explicitly  addresses 
transfers  of  psychiatric  patients:  "Any  person  who  transports  a  mentally  ill  person 
to  or  from  a  facility  for  any  purpose  authorized  under  this  chapter  shall  not  use  any 
restraint  which  is  unnecessary  for  the  safety  of  the  person  being  transported  or 
other  persons  likely  to  come  in  contact  with  him."  Mass.  Gen.  L.  ch.  123,  §  21. 

14  Once  a  person  has  been  admitted  pursuant  to  Mass.  Gen.  L.  ch.  1 23,  §  1 2,  he 
or  she,  if  age  sixteen  or  older,  or  a  guardian  who  has  the  authority  to  admit  has  the 
right  to  make  an  application  to  remain  at  the  facility  on  a  voluntary  basis.  Id.  § 
12(c).  The  facility  may  retain  such  a  person  if  the  superintendent  concludes  that 
the  person  is  in  need  of  care  and  treatment  and  the  facility  can  provide  such  ser- 
vices. Id.  §  10.  A  person  admitted  under  this  section  of  the  law  is  deemed  to  be  a 
conditional  voluntary  patient 

A  person  retained  at  a  facility  as  a  conditional  voluntary  patient  has  the  right, 
at  any  time,  to  give  three  days'  written  notice  of  his  or  her  intention  to  leave.  This 
notice,  called  a  three-day  paper,  does  not  guarantee  the  person  the  right  to  leave. 
The  facility  may  retain  such  person  beyond  the  three  days  if  the  superintendent 
files  with  the  district  court  a  petition  for  the  commitment  of  the  person  to  the  facil- 
ity. Id.  §  11.  During  this  intake  process,  Sarah  was  not  informed  of  her  rights  re- 
garding executing  a  three-day  notice. 


17  See  discussion  of  informed  consent,  supra  note  10. 
11  See  discussion  of  informed  consent,  supra  note  10. 
"    See  discussion  of  informed  consent,  supra  note  10. 

20  See  discussion  of  standard  for  placing  a  person  in  restraint,  supra  note  7. 

21  See  discussion  of  conditional  voluntary  admission  and  three-day  notice,  supra 
note  16. 

22  See  discussion  of  conditional  voluntary  admission,  supra  notes  3,  16. 

23  Dorothy  was  treated  at  a  hospital  licensed  by  DMH.  DMH  takes  the  position 
that  persons  have  a  right,  pursuant  to  Mass.  Gen.  L.  ch.  123,  §  36  and  the  corre- 
sponding regulations,  to  their  psychiatric  records  from  DMH-licensed  inpatient 
psychiatric  facilities.  Pursuant  to  these  sources  of  legal  authority,  a  person  may 
have  a  copy  of  his  or  her  entire  record  when  it  is  in  the  person's  "best  interest"  to 
acquire  it  DMH  regulations  define  the  following  as  situations  when  it  is  in  an 
individual 's  best  interest  to  access  the  record:  ( 1 )  the  individual,  or  someone  on  his 
or  her  behalf,  is  pursuing  a  lawsuit  or  other  legal  action,  is  trying  to  enforce  a  right, 
or  is  defending  himself  or  herself  against  legal  action;  (2)  the  individual  will  be 
treated  by  a  different  professional  from  his  or  her  current treater,  (3)the  individual 
can  use  the  record  to  ensure  that  his  or  her  civil  rights  are  protected;  or  (4)  the 
individual  needs  the  record  in  order  to  obtain  third-party  payment  for  services.  104 
CMR  2.07(3)(c). 

M    See  discussion  of  amending  a  psychiatric  record,  supra  note  13. 
23    Mass.  Gen.  L.  ch.  123,  §  12(a). 

26  Id.  §  12(b).  See  discussion  of  examination  upon  reception  at  a  facility,  supra 
note  4. 
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First  Circuit  Upholds 
Warrantless  Entry  to  Enforce 
Involuntary  Hospitalization  Order 

The  First  Circuit  has  held  that  police  may  forcibly 
enter  a  residence  without  a  warrant  to  execute  an  invol- 
untary hospitalization  order  signed  by  a  physician  pur- 
suant to  Mass.  Gen.  L.  ch.  123,  §  12(a).1  The  court  held 
that,  although  warrantless  searches  are  presumptively 
unreasonable  under  the  Fourth  Amendment,  the  policy 
of  the  City  of  Lynn  at  issue  fits  under  one  of  two  excep- 
tions: it  "falls  squarely  within  a  recognized  class  of  sys- 
temic 'special  need'  searches  which  are  conducted  with- 
out warrants  in  furtherance  of  important  administrative 
purposes."2 

Focusing  on  that  portion  of  section  12(a)  under 
which  a  so-called  "pink  paper"  may  be  issued  by  a  doc- 
tor or  mental  health  professional  in  an  emergency  with- 
out an  examination,3  the  court  upheld  the  policy  because 

(1)  the  warrantless  search  procedure  was  reasonably 
designed  to  detain  "'dangerous'  mentally  ill  persons";4 

(2)  obtaining  a  warrant  would  defeat  the  purpose  for 
which  the  warrantless  policy  was  designed;5  (3)  since 
the  matter  was  not  criminal,  the  warrant  requirement 
should  be  relaxed;6  and  (4)  the  physician  who  signs  the 
order  and  authorizes  the  search  is  not  in  an  "adversarial" 
relationship  with  the  individual.7 
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Please  note:  The  following  entries  were  accurate  as  of  April 
16,  1996.  The  status  of  bills  may  have  changed  since  that  date. 
(H.  =  House,  S.  =  Senate) 

New  Law 

Patient  Confidentiality  -  H.  5347,  which  limits  the 
information  that  a  health  insurance  company  may  require 
from  a  patient  in  order  to  obtain  outpatient  mental  health 
coverage  to  name,  diagnosis  and  type  of  service  rendered, 
has  been  signed  into  law.  Prior  to  enactment,  health  insur- 
ance companies  could  require  disclosure  of  personal  in- 
formation in  order  to  obtain  the  $500  per  year  outpatient 
coverage.  Health  insurance  companies  could  also  ban  doc- 
tors from  giving  patients  information  about  treatment  op- 
tions, payment  policies  or  other  health  plan  provisions,  a 
practice  now  prohibited  by  the  new  law.  Another  confi- 
dentiality provision  forbids  disclosure  of  therapist-patient 
communications  to  insurers  without  the  patient's  written 


A  significant  feature  of  the  decision  is  that,  because 
the  exception  at  issue  was  the  propriety  of  an  administra- 
tive policy,  the  specific  events  of  the  search,  which  were 
particularly  egregious  in  this  case,8  were  deemed  irrel- 
evant. Those  individual  facts,  the  First  Circuit  noted, 
might  hold  sway  were  the  constitutionality  of 
the  warrantless  entry  dependent  on  an  ad  hoc, 
on-the-scene  "exigent  circumstances"  determi- 
nation by  the  police,  [but  they  are]  no  rejoin- 
der to  the  claimed  "reasonableness"  of  a  "spe- 
cial need"  search  procedure  policy,  which  must 
focus  not  on  the  particular  case  but  on  the  es- 
sential systemic  attributes  of  the  search  pro- 
cedure itself.9 

The  plaintiff's  attorney  plans  to  file  a  petition  for 
certiorari. 

ENDNOTES 

1  McCabe  v.  Life-Line  Ambulance  Service.  Inc.,  11  F.  3d  540  (1st  Cir. 
1996),  rev'g  sub  nom.  McCabe  v.  City  of  Lynn,  875  F.  Supp.  53  (D.Mass.  1995). 
The  district  court  decision  was  the  subject  of  an  article  in  the  previous  issue.  Gill 
Deford,  The  McCabe  Decision:  Apprehension  Without  a  Warrant  Is  Not  Per- 
missible in  the  Mental  Health  System,  43  Advisor  9  (Fall  1995). 
1        77  F.3d  at  546. 

*  See  Mass.  Gen.  L.  ch.  123,  §  12(a)  (2nd  sentence). 

4  77  F.3d  at  557. 

5  Id.  at  549-551. 

*  Id.  at  552. 

7        Id.  at  552-553. 

1        See  id.  at  542  &  n.2;  875  F.Supp.  at  56-57. 
'        77  F.3d  at  549. 
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consent.  The  law  took  effect  on  April  18,  1996. 

Mixed  populations  housing  -  Governor  Weld  has 
signed  H.  5270  into  law.  The  new  law  requires  that  dis- 
abled persons  receive  preference  for  13.5%  of  the  public 
housing  for  elderly  and  disabled  persons  and  that  four 
million  dollars  be  appropriated  for  additional  disabled 
housing.  This  legislation  is  a  compromise  to  other  propos- 
als such  as  a  10%  cap  or  outright  ban  which  had  previ- 
ously been  proposed.  The  law  is  currently  in  effect. 

Government  Reorganization  -H.  5801  reorganizes 
the  Governor's  cabinet  into  six  secretariats  (decreased  from 
an  existing  eleven  secretariats)  that  will  administer  the 
various  functions  of  state  government.  The  law  creates  an 
Executive  Office  for  Family  Services,  which  should  have, 
among  other  responsibilities,  oversight  of  the  administra- 
tion of  mental  health  services  in  the  Commonwealth.  The 
law  effectively  commits  the  legislature  to  some  form  of 
governmental  reorganization,  although  the  final  structure 
and  functions  of  each  secretariat  and  government  agen- 
cies have  yet  to  be  determined.  (See  Government  Reorga- 
nization section  under  Proposed  Legislation  for  further  in- 
formation.) The  law  takes  effect  July  1,  1996. 

Proposed  Legislation 

Government  Reorganization  -  Governor  Weld's 
original  reorganization  plan  restructured  the  Governor's 
cabinet  into  a  smaller  number  of  secretariats  responsible 
for  the  various  functions  of  state  government  and  consoli- 
dated existing  agencies  under  those  cabinet  positions.  The 
original  plan  included  a  bill  creating  a  Family  Services 
secretariat  (H.  5804)  responsible  for  most  of  the  public 
health  and  welfare  functions  of  current  state  agencies,  in- 
cluding the  Department  of  Mental  Health,  Department  of 
Mental  Retardation,  Medicaid  and  Department  of  Public 
Health.  H.  5804  also  consolidated  investigatory  functions, 
such  as  those  performed  by  DPPC,  into  the  functions  per- 
formed by  the  Executive  Office  of  Family  Services.  While 
H.  5804  was  defeated  on  March  4,  both  the  legislature 
and  the  governor  have  the  option  of  re-filing  the  bill  in  an 
amended  form  to  accomplish  the  restructuring  required  by 
H.  5801. 

Many  smaller  elements  of  reorganization  are  cur- 
rently being  considered  as  part  of  the  budget  process  for 
fiscal  year  '97.  The  ultimate  appropriations  may  help  to 
determine  how  existing  agencies  will  be  funded  within  the 
new  structure. 

Other  avenues  also  remain  open  to  both  the  legisla- 
ture and  the  governor  to  make  structural  changes  that  will 
accomplish  the  downsizing  of  state  government.  Thirty 
regular  reorganization  bills  remain  pending  in  various  leg- 
islative committees,  with  no  deadline  or  schedule  dri\ing 
their  consideration.  The  governor  and  the  Executive  branch 
have  the  option  of  taking  administrative  actions  that  would 
result  in  reorganization.  Some  of  the  options  available  to 
the  Executive  branch  are  changing  or  eliminating  existing 
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agency  regulations  and  making  personnel  reductions.  For 
more  information  on  the  impact  which  reorganization  may 
have  on  mental  health  issues  and  services,  contact  MHLAC 
at  (617)  338-2345. 

Conditional  Release  -  A  new  bill  (S.  2223)  has  been 
introduced  that  would  govern  the  treatment  of  individuals 
who  have  been  found  not  guilty  by  reason  of  mental  illness. 
S.  2223  requires  a  person  judged  not  guilty  by  reason  of 
mental  illness  to  be  hospitalized  for  evaluation  and  lowers 
the  commitment  standard  and  burden  of  proof  for  commit- 
ment proceedings  following  the  evaluation.  The  bill  also 
sets  up  a  psychiatric  security  review  board  responsible  for 
oversight  of  individuals  who  are  determined  to  be  ready  for 
release  from  the  psychiatric  facility.  Before  an  individual 
found  not  guilty  by  reason  of  mental  illness  can  be  released 
from  a  psychiatric  facility,  the  review  board  must  hold  a 
hearing  to  set  conditions  for  release  from  the  facility.  The 
board  monitors  individuals  so  released  by  appointing  a  per- 
son or  agency  to  supervise  the  individual's  compliance  with 
the  conditions  and  has  the  authority  to  restrain  and  re-com- 
mit an  individual  who  violates  the  conditions  of  his  or  her 
release.  S.  2223  also  opens  certain  hearings  held  in  con- 
nection with  the  person's  commitment  or  violation  of  con- 
ditional release  to  victims  and  their  families.  S.  2223  has 
been  re-drafted  (S.  2263)  and  is  currently  being  considered 
by  the  Senate  Ways  and  Means  Committee.  For  more  in- 
formation, contact  Gill  Deford,  Mental  Health  Legal  Advi- 
sors Committee,  (617)  338-2345. 

Crime  Victim  Notification  -  S.  624  requires  DMH  to 
notify  crime  victims  or  their  families  of  the  release  of  cer- 
tain criminals.  S.  624  has  been  re-drafted  (S.  2122)  and 
has  been  engrossed  by  the  Senate,  which  makes  it  ready  for 
passage  pending  the  House's  consideration.  The  bill  now 
moves  to  the  House.  For  more  information  contact  Bar- 
bara Rhuda,  Alliance  for  the  Mentally  111,  (508)  777-3277. 

Bill  Of  Rights  -  H.  2013,  S.  731  guarantees  basic 
human  rights  to  persons  with  mental  illness  and  mental  re- 
tardation. The  bill  ensures  that  persons  in  institutions  have 
certain  basic  rights,  such  as  to  receive  uncensored  mail,  to 
speak  to  an  attorney,  to  privacy  when  toileting,  and  to  wear 
one's  own  clothing.  This  bill  codifies  and  clarifies  existing 
case  law,  statutes,  and  agency  regulations,  and  makes  them 
applicable  throughout  the  mental  health  and  mental  retar- 
dation systems,  in  both  public  and  private  facilities.  H.  2013, 
S.  73 1  is  assigned  to  the  Senate  Ways  and  Means  Commit- 
tee after  being  reported  favorably  out  of  the  Joint  Commit- 
tee on  Human  Services  and  Elderly  Affairs.  For  more  in- 
formation contact  Susan  Fendell,  Mental  Health  Legal  Ad- 
visors Committee,  (617)  338-2345,  or  Judith  Meredith, 
Meredith  and  Associates,  (617)  338-0954. 

Five  Fundamental  Rights  -  H.  1524,  S.  615,  a  re- 
duced version  of  the  Bill  of  Rights,  guarantees  certain  fun- 
damental rights  to  persons  with  mental  illness  and  mental 
retardation,  including  unrestricted  access  to  telephones, 
mail,  visitation  and  legal  advocates,  and  secures  the  right 
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to  privacy  and  security.  H.  1524,  S.  615  is  assigned  to  the 
House  Ways  and  Means  Committee  after  being  reported 
favorably  out  of  the  Joint  Committee  on  Human  Services 
and  Elderly  Affairs.  For  more  information  contact  Susan 
Fendell,  Mental  Health  Legal  Advisors  Committee,  (617) 
338-2345,  or  Judith  Meredith,  Meredith  and  Associates, 
(617)  338-0954. 

Anti-Aversives  -  H.  3358  prohibits  the  use  of  aversive 
techniques,  such  as  spraying  ammonia  in  a  person's  face, 
that  cause  obvious  signs  of  physical  pain.  It  also  prohibits 
any  punishment  that  would  be  prohibited  if  used  on  a  non- 
disabled  person.  The  most  widely  publicized  use  of  aversives 
is  by  the  Judge  Rotenberg  Educational  Center,  formerly 
known  as  the  Behavioral  Research  Institute.  This  legisla- 
tion would  outlaw  such  treatment.  H.  3358  has  been  as- 
signed to  a  study  (H.  5334)  in  the  House  Rules  Committee. 
For  more  information  contact  Judith  Meredith,  Meredith 
and  Associates,  (617)  338-0954,  or  Cathy  Costanzo,  Cen- 
ter for  Public  Representation,  (413)  586-6024. 

Commitment  -  H.  2027  would  broaden  the  criteria 
for  inpatient  civil  commitment  by  adding  two  new  stan- 
dards. This  change  would  allow  a  person  to  be  committed 
if  she  would  deteriorate  physically  or  mentally  without  hos- 
pitalization or  if  she  were  incapable  of  understanding  the 
advantages  or  disadvantages  of  accepting  medication  or 
treatment.  H.  2029  would  permit  a  court  to  commit  a  per- 
son to  an  outpatient  treatment  program  for  180  days  based 
on  clear  and  convincing  evidence  that  the  person  suffers 
from  severe  mental  disorder,  is  likely  to  harm  self  or  others 
and/or  to  deteriorate,  lacks  capacity  to  make  informed  de- 
cisions, has  been  hospitalized  within  the  last  two  years,  has 
failed  to  comply  with  post-hospitalization  treatment,  has  a 
treatment  plan,  and  is  reasonably  expected  to  respond  to 
treatment,  and  the  facility  or  the  treating  doctor  agrees  to 
accept  the  person  and  the  treatment  plan.  Both  bills  have 
been  consolidated  into  H.  5 1 73  which  is  in  a  study  in  the 
House  Ways  and  Means  Committee.  H.  5 173  would  create 
a  commission  of  consumers,  family  members,  advocates, 
commissioners,  and  legislators  to  study  and  review  all  of 
the  Commonwealth's  commitment  laws.  For  more  infor- 
mation on  opposing  these  bills  contact  Robert  Fleischner, 
Center  for  Public  Representation,  (413)  586-6024. 

Citizen  Monitoring  -  S.  1923  (formerly  S.  613)  re- 
quires independent  citizen  monitoring  of  all  Department  of 
Mental  Health  programs.  S.  1923  is  in  the  Senate  Rules 
Committee  after  being  reported  out  of  the  Joint  Committee 
on  Human  Services  and  Elderly  Affairs  with  a  recommen- 
dation for  a  study  by  a  commission  composed  of  consum- 
ers, family  members,  advocates,  commissioners,  and  legis- 
lators. For  more  information  contact  Barbara  Rhuda,  Alli- 
ance for  the  Mentally  111,  (508)  777-3277. 

Patient-Therapist  Sexual  Relations  -  H.  2339  ap- 
plies criminal  penalties  to:  (1)  therapists  who  engage  in 
any  sexual  activity  with  a  current  patient  or  with  a  former 
patient  within  a  year  of  the  end  of  treatment,  whether  in  or 
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out  of  the  office  setting;  and  (2)  physicians  who  engage  in 
sexual  activity  with  patients  during  medical  procedures  or 
examinations.  A  patient's  consent  to  sexual  activity  is  not 
a  defense.  H.  2339  was  placed  in  a  study  order  (H.  5333) 
after  being  heard  by  the  Criminal  Justice  Committee. 

H.  2371  requires  health  and  mental  health  profession- 
als to  report  sexual  abuse  by  fellow  professionals.  For 
mental  health  professionals,  sexual  abuse  is  defined  as 
"sexual  contact  with  a  current  or  former  patient;"  for  health 
professionals,  it  is  "sexual  contact  with  a  patient  during  a 
professional  contact  for  treatment,  consultation  or  exami- 
nation." The  professional  must  obtain  the  patient's  consent 
before  reporting,  and  professionals  who  fail  to  report  are 
subject  to  fines  and/or  other  discipline.  H.  2371  is  in  third 
reading  in  the  House  after  being  favorably  reported  out  of 
the  Health  Care  Committee. 

For  more  information  on  H.  2371  contact  Sharon 
Heim,  (617)  783-5521;  for  information  on  either  of  these 
bills,  contact  Linda  Jorgenson,  Co-Chair  of  the  Subcom- 
mittee on  Criminal  and  Civil  Litigation  of  the  House  Com- 
mittee on  Physician-Therapist  Sexual  Misconduct,  (617) 
491-1200. 

CHILDREN: 

Special  Education  -  H.  1448,  which  would  have  lim- 
ited the  current  protections  for  equitable  education  by  re- 
moving class  size  limitations,  stripping  the  Department  of 
Education  of  its  authority,  and  creating  rigid  categories  for 
eligibility,  has  been  re-drafted  (H.  5564).  H.  5564  retains 
Department  of  Education  authority  to  monitor  compliance 
with  special  education  laws,  implements  cost-sharing  be- 
tween the  Commonwealth  and  local  school  districts  for  a 
child's  special  education  program,  and  sets  up  a  pilot  trans- 
portation program  designed  to  improve  the  provision  of 
transportation  services  to  children  attending  out-of-district 
programs.  H.  5564  is  currently  being  considered  by  the 
House  Ways  and  Means  Committee.  For  more  information 
contact  Sara  Berman  or  Tim  Sindelar,  Disability  Law  Cen- 
ter, (617)  723-8455. 

Children  and  Disabled  Persons  Protection  Division 
-  H.  2755  creates  a  division,  within  the  Inspector  General's 
office,  for  the  protection  of  children  and  disabled  persons. 
This  division  will  be  mandated  to  investigate  and  remedy 
instances  of  abuse  of  children  and  disabled  persons  and  to 
safeguard  the  integrity  of  investigations.  H.  2755  is  now  in 
a  study  in  House  Rules  (H.  5007).  For  more  information 
contact  Richard  Rogers,  Representative  Scaccia's  Chief  of 
Staff,  (617)  722-2430. 

Children's  Mental  Health  Services  -  H.  1997  pro- 
vides individualized,  flexible,  community  and  home-based 
|  mental  health  services  to  children,  adolescents,  and  their 
families  by  (1)  ensuring  flexible  coverage  within  existing 
mental  health  coverage  and  (2)  expanding  the  existing  op- 
tions within  mental  health  services.  H.  1997  is  in  a  study  in 
House  Rules  (H.  5328).  For  more  information  contact 


Bonnie  Gorman,  Parent  Professional  Advocacy  League, 
(617)472-4498. 

Children 's  Access  to  Health  Care  -  H.  1987  requires 
Massachusetts  to  fully  implement  the  existing  early  peri- 
odic screening,  diagnosis,  and  treatment  (EPSDT)  Medic- 
aid program,  a  50%  federally-reimbursable  program. 
EPSDT  services  include  basic  medical  and  mental  health 
screening  for  persons  up  to  age  21.  Problems  uncovered 
through  screening  must  be  diagnosed  and  treated.  H.  1987 
is  in  the  House  Ways  and  Means  Committee  after  being 
reported  favorably  out  of  the  Health  Care  Committee.  For 
more  information  contact  Susan  Wolfson,  Massachusetts 
Legislative  Children's  Caucus,  (617)  722-2116. 

DISABLED  PERSONS  PROTECTION 
COMMISSION  (DPPC): 

DPPC  Mandate  Extended  To  Include  Elders  -  H. 
2009  allows  the  DPPC  to  investigate  reported  abuse  of  el- 
ders in  state-operated  programs  and  facilities.  At  present 
only  the  Office  of  Elder  Affairs  is  permitted  to  pursue  com- 
plaints of  abuse  against  elders,  and  only  at  private  entities. 
H.  2009  is  assigned  to  the  House  Ways  and  Means  Com- 
mittee after  being  reported  favorably  out  of  the  Joint  Com- 
mittee on  Human  Services  and  Elderly  Affairs  Committee. 

Civil  Remedy  To  Supplement  Criminal  Sanction  - 
H.  2107  adds  civil  remedies  to  existing  criminal  sanctions 
for  retaliation  against  persons  who  provide  information  or 
cooperate  with  the  DPPC .  H.  2 1 07  is  assigned  to  the  House 
Ways  and  Means  Committee  after  being  reported  favor- 
ably out  of  the  State  Administration  Committee. 

For  more  information  on  either  of  these  bills  contact 
Ralph  Calderaro,  Legal  Counsel,  Disabled  Persons  Pro- 
tection Commission,  (617)  727-6465  ext.  123. 

GUARDIANSHIP: 

Guardianship  Standards  -  H.  5145  (formerly  H. 
2207),  S.  885  modernizes  guardianship  law  by  changing 
the  standard  for  obtaining  guardianship  from  "mental  ill- 
ness and  an  inability  to  communicate  due  to  physical  inca- 
pacity" to  "legal  incapacity."  Legal  incapacity  is  based  on 
functional  limitations  which  may  lead  to  a  person's  inabil- 
ity to  provide  for  one's  basic  personal  needs  or  manage 
one's  financial  affairs.  H.  5 145  is  in  a  study  order  in  House 
Rules  after  being  reported  out  of  the  Judiciary  Committee. 
S.  885  is  in  Senate  Ways  and  Means  after  being  favorably 
reported  out  of  the  Judiciary'  Committee.  For  more  infor- 
mation contact  Judith  Lennett,  (617)  522-8755  or  John  Fori 
(617)599-7730. 

Public  Guardianship  Commission  -  H.  4786  (for- 
merly H.  2208),  S.  1793  creates  a  commission  that  would, 
either  directly  or  through  nonprofit  agencies,  pro\"ide  guard- 
ians, conservators,  and  other  fiduciaries  to  low-income 
people  in  need  of  such  persons.  H.  4786  is  in  a  study  order 
in  House  Rules  after  being  heard  by  the  Judiciary  Commit- 
tee. S.  1793  is  in  the  Senate  Ways  and  Means  Committee 
after  being  reported  out  favorably  from  the  Joint  Commit- 
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tee  on  Human  Services  and  Elderly  Affairs.  For  more  in- 
formation contact  Ernest  Winsor,  Massachusetts  Law  Re- 
form Institute,  (617)  357-0700. 

Temporary  Guardianship  -  H.  5146  (formerly  H. 
196)  allows  a  guardian  to  delegate  her  power  to  another 
person  by  executing  a  power  of  attorney.  Such  a  measure 
would  result  in  less  court  supervision  of  guardians.  H.  5 146 
is  in  a  study  order  in  House  Rules  after  being  heard  by  the 
Judiciary  Committee.  For  more  information  contact  John 
Mahoney,  Department  of  Mental  Retardation,  (617)  727- 
5608,  ext.  206. 

Voting  and  Guardianship  -  H.  194  amends  sections 
!  and  36  of  Chapter  5 1  of  the  General  Laws  by  clarifying 
ople  under  guardianship  may  register  to  vote  unless 
.cifically  prohibited  from  so  doing  by  the  terms  of  their 


guardianship.  H.  194  was  read  three  times  in  the  House 
and  is  currently  in  the  Senate  Steering  and  Policy  Commit- 
tee. For  more  information  contact  John  Mahoney,  Depart- 
ment of  Mental  Retardation,  (617)  727-5608,  ext.  206. 

INSURANCE: 

Insurance  Equity  -  S.  1969  (formerly  S.  746)  among 
other  things  ensures  equitable  insurance  coverage  for  men- 
tal illness  by  requiring  insurers  to  reimburse  treatment  for 
"biologically-based  severe  mental  illness"  in  a  manner 
equivalent  to  reimbursement  for  treatment  of  physical  ill- 
nesses or  diseases.  S.  1969  is  in  a  study  order  in  the  Senate 
Rules  Committee  after  being  heard  by  the  Insurance  Com- 
mittee. For  more  information  contact  Barbara  Rhuda,  Alli- 
ance for  the  Mentally  111,  (508)  777-3277. 
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We  are  grateful  to  Dr.  Matthew  Dumont  for  his  contribu- 
tion to  this  issue  of  the  Advisor,  which  is  a  personal  look  at  the 
detrimental  effects  of  certain  fiscal  policies  in  a  state  mental 
health  facility.  Also,  Susan  Fendell  returns  to  the  managed  care 
arena  with  her  analysis  of  the  contract  between  the  "Partner- 
ship "  and  the  Division  of  Medical  Assistance.  Finally,  Jenni- 
fer Honig  offers  a  comprehensive  analysis  of  the  legal  and  prac- 
tical issues  surrounding  the  placement  of  group  care  homes  in 
Massachusetts. 

In  February,  MHLAC  hired  Melissa  Porter  as  a  part- 
time  paralegal,  and,  since  July,  she  has  been  full-time  —  taking 
over  telephone  intake,  working  at  the  Lindemann  Center,  and 
writing  pamphlets.  Also,  we  are  pleased  to  announce  that  Kate 
Dulit  began  in  October  in  a  new  part-time  attorney  position. 

Gill  Deford 
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PRIVATIZATION  UNDERMINES  PUBLIC  MENTAL  HEALTH 

Matthew  P.  Dumont,  M.D. 


I  have  27  years  of  experience  with  the  Department  of  Mental  Health  (DMH)  and,  during  the  last  five  years,  have 
closely  observed  the  administrative  practices  in  one  state  hospital.  I  have  come  to  the  conclusion  that  Governor  Weld's 
rhetoric  of  fiscal  responsibility  and  entrepreneurial  efficiency  camouflages  dwindling  support  for  public  mental  health 
services  in  the  face  of  extravagant  and  wasteful  contracts  with  private  corporations.  If  a  comparable  degree  of  nonfea- 
sance and  distorted  priority  were  evident  in  other  areas  of  public  policy,  there  would  be  expressions  of  mass  indignation. 
But  the  mentally  ill,  for  all  DMH's  talk  of  "empowerment",  are  disdained  as  citizens  and  therefore  lack  the  right  to 
services  they  desire  and  need. 

Priorities  Askew 

Rather  than  face  the  inadequate  allocation  of  resources  to  serve  low-income  persons  with  mental  illness,  the  Com- 
monwealth has  chosen  to  pursue  what  amounts  to  a  public  relations  scam.  In  the  past,  state-operated  hospitals  were  very 
visible  evidence  of  the  inadequacy  of  funding  for  community  services:  they  were  warehouses  for  people  who,  but  for  the 
lack  of  community  services,  could  have  been  discharged.  Instead  of  directing  sufficient  monies  to  community  services, 
the  Commonwealth  closed  these  "eyesores",  thereby  removing  the  real  issue  from  public  view.  At  the  same  time,  the 
Governor  has  been  able  to  use  the  savings  from  these  closures  to  pursue  his  privatization  agenda,  directing  public  dollars 
into  a  limited  number  of  private  hands.  The  Governor  hopes  to  make  the  real  problem  of  how  we  spend  our  tax  dollars 
disappear. 

One  example  of  this  diversion  of  public  funds  at  the  expense  of  clients  is  DMH's  machinations  of  a  year  and  a  half 
ago.  Twenty-four  patients  were  residing  in  an  open,  transitional  unit  of  a  state-operated  hospital  being  readied  for 
discharge.  Some  of  them  could  have  left  immediately  had  there  been  sufficient  resources  in  the  community.  Instead  of 
advocating  for  increased  funds,  though,  DMH  management  chose  to  shut  down  the  transitional  unit  and  lay  off  most  of 
its  staff.  The  "savings",  totalling  several  hundred  thousand  dollars,  were  used  for  contracts  with  private  vendors  whose 
service  was  limited  to  residential  care  with  minimal  staff.  Follow-up  services,  such  as  psychotherapy  and  medication 
monitoring,  became  increasingly  difficult  to  arrange  as  lay-offs  of  clinicians  in  outpatient  settings  occurred  at  the  same 
time. 

As  a  result,  there  are  now  several  dozen  patients  on  locked  units  of  the  hospital,  in  more  restrictive  settings  than 
necessary,  because  the  transitional  program  was  sacrificed.  Also,  because  of  an  overall  shortage  of  beds  in  the  hospital. 
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there  is  now  an  almost  constant  waiting  list  for  admission. 
Many  of  the  people  who  are  on  the  waiting  list  have  had 
multiple  readmissions  to  private  hospitals  at  enormous  ex- 
pense to  the  Commonwealth.  They  have  exhausted  their 
private  insurance  benefits  as  well  as  the  capacities  of  their 
community  caretakers  and  families. 

Management  of  state  operated  hospitals  is  encour- 
aged to  adopt  absurd  policies  to  remain  within  budgets 
squeezed  dry  as  money  flows  to  the  private  sector.  A  case 
in  point  involves  the  Minimum  Safety  Quotient  (MSQ), 
the  ratio  of  staff  to  patients  necessary  to  maintain  a  safe 
environment  for  consumers  and  workers  alike.1  Since  a 
major  lay-off  several  years  ago,  there  have  not  been  suffi- 
cient numbers  of  nurses  and  mental  health  workers  at  some 
facilities  to  meet  the  MSQ. 

Consequently,  nurses  have  been  asked  to.  work  an 
average  of  two  double-shifts  per  week  and  mental  health 
workers  an  average  of  three  16-hour  days  each  week.  The 
patients  under  their  care  are,  in  general,  disorganized,  psy- 
chotic, compulsively  self-destructive  or  precipitously  and 
repeatedly  assaultive.  Some  patients  are  at  such  high  risk 
for  mutilation  or  killing  themselves  or  others  that  they  re- 
quire constant  one-to-one  observation  by  a  staff  member  to 
avert  a  tragedy.  The  work  is  stressful,  exhausting  and  dan- 
gerous. Not  infrequently,  it  is  during  a  caretaker's  double- 
shift  that  accidents,  escapes,  suicide  attempts  or  injuries 
occur. 

Now  comes  the  DMH  budget  for  fiscal  year  1997. 
While,  as  of  early  October  1996,  nothing  has  appeared  in 
written  form,  one  Nursing  Department  has  been  told  by  a 
Chief  Operating  Officer  of  the  hospital  that  the  funds  for 
overtime  staff  have  been  cut  in  half.  When  informed  that 
this  will  result  in  insufficient  numbers  of  staff  on  each  unit 
to  meet  the  MSQ  requirements,  the  administrator  proposed 
that  the  MSQ  be  lowered  to  fit  the  budget. 

Private  Sector  Inroads,  Public  Interest  Derailed 

In  the  midst  of  this  cost-cutting  of  DMH  direct  ser- 
vices, there  has  been  an  almost  prodigal  expenditure  of 
public  money  on  contracts  with  private  corporations  for 
services,  materials  and  construction  of  questionable  need 
and  utility.  For  example,  a  New  Hampshire  company  has 
been  under  contract  to  install  expensive  computer  cable 
equipment  and  procure  state  of  the  art  console  and  lap-top 
computers  and  information  systems  for  which  overburdened 
staff  are  being  asked  to  find  possible  uses. 

Another  instance  of  misplaced  priorities  has  been 
DMH's  initiation  of  a  management  technique  called  "Con- 
tinuing Quality  Improvement"  (CQI).  This  brings  together 
so-called  action  teams  of  managers  and  employees  for  the 
purpose  of  identifying,  studying  and  solving  problems.  Hun- 
dreds of  thousands  of  dollars  worth  of  consultants,  train- 
ing manuals  and  staff  time  were  devoted  to  this  "revolu- 
tionary" strategy,  which  has  been  used  in  private  industry 
to  increase  productivity.2  Quality  was  redefined  during  CQI 


training  sessions  as  "cost  effective"  and  "competitive," 
concepts  more  at  home  in  the  world  of  corporate  profiteer- 
ing than  in  public  mental  health  care.  CQI  did  not,  how- 
ever, bring  about  increased  quality  as  generally  understood 
by  consumers  of  mental  health  services. 

Despite  the  CQI  rhetoric,  DMH  fails  to  consult  staff 
about  matters  that  fundamentally  affect  their  work  envi- 
ronment. For  example,  DMH  decided  to  redesign  and  reno- 
vate an  abandoned  unit  of  the  hospital  with  private  con- 
tractors, without  asking  staff  on  that  unit  if  renovations 
were  necessary  or  desirable.  Given  the  inadequate  staffing 
levels  for  existing  units  in  the  hospital,  these  expensive 
construction  appropriations  had  no  compelling  or  evident 
purpose.3 

Ill-conceived  plans  might  have  been  avoided  if  staff 
were  seriously  consulted.  The  lay-off  of  rehabilitation  work- 
ers in  the  woodworking,  greenhouse  and  pottery  and  other 
craft  shops  illustrates  this  point.  The  action  resulted  in  a 
shift  of  daytime  patient  activity  away  from  creative  activi- 
ties to  monotonous  piecework  in  the  assembly  and  packag- 
ing of  commercial  objects  for  private  companies  (which 
might  otherwise  have  to  pay  a  rninimum  wage  to  entry  level 
workers  in  the  community). 

Similarly,  other  management  decisions  might  have 
been  reversed,  such  as  the  privatization  of  the  pharmacy  in 
which  a  for-profit  corporation  was  given  a  contract  for  the 
purchase  and  preparation  of  medications.  This  privatization 
has  resulted  in  an  inefficient  and  error-prone  system,  in 
which  each  physician  must  check  centralized  computer 
printouts  on  a  monthly  basis  for  mistakes. 

State-wide  Trauma 

While  these  impressions  are  based  on  observations  of 
a  single  state  hospital,  informal  reports  from  other  clini- 
cians indicate  that  the  combination  of  increasing  penury  in 
the  provision  of  direct  services  and  profligacy  in  the  grant- 
ing of  private  contracts  for  indirect  services  is  system-wide. 
Nowhere  is  this  more  evident  than  with  DMH's  recent  trans- 
fer of  acute  care  of  clients  to  a  private  managed  care  cor- 
poration.4 In  the  past,  when  DMH  directly  contracted  for 
these  services,  the  public  agency  with  professional  and  clini- 
cal expertise  had  at  least  nominal  responsibility  for  the  de- 
livery of  services.  Under  the  current  system,  the  Division 
of  Medical  Assistance,  an  agency  more  familiar  with  fi- 
nancial than  mental  health  matters,  will  monitor  the  con- 
tract with  the  managed  care  organization. 

Conclusion 

An  insidious  and  unrelenting  process  of  privatization 
has  undermined  a  century  old  tradition  of  public  responsi- 
bility for  the  health  care  of  persons  with  mental  illness.  To 
people  with  mental  illness,  their  treaters  and  advocates,  the 
Commonwealth's  current  course  of  action  can  only  be  ex- 

continued  on  page  16 
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Protecting  Against  Discrimination  in  Boston  and  Beyond 

Jennifer  Honig 
Attorney,  Mental  Health  Legal  Advisors  Committee 


I.  INTRODUCTION 

In  Springfield,  the  vendor  for  a  group  home  argues  with  neighbors  opposed  to  the  home's  operation  regarding  the 
"educational"  nature  of  the  home's  rehabilitation  services.  The  city's  Board  of  Appeals  votes  3-2  in  favor  of  the  neigh- 
bors' position,  but  the  vendor  wins  his  case  by  a  peculiarity  of  the  rules  governing  appeals.  Several  months  later,  in 
Jamaica  Plain,  neighbors  again  organize  to  oppose  a  group  home.  On  this  occasion,  there  is  no  discussion  about  educa- 
tional conduct;  instead,  the  zoning  board,  through  its  local  zoning  committee,  encourages  the  vendor  to  address  the 
community  concerns.  When  the  board  concludes  that  the  vendor  has  satisfactorily  accomplished  this  task,  the  vote  goes 
in  favor  of  the  vendor.  Although  both  vendors  succeeded  before  their  respective  Boards  of  Appeals,  their  experiences 
reveal  two  legal  systems  at  play  in  the  Commonwealth,  each  of  which  exhibits  weaknesses  in  dealing  with  the  tension 
between  the  operation  of  group  homes  and  the  communities  in  which  they  must  function. 

Right  to  Live  in  the  Community 

In  the  last  half  of  this  century,  the  United  States  has  experienced  a  gradual  movement  away  from  institutionaliza- 
tion of  people  with  mental  disabilities  and  towards  caring  for  them  in  the  community.  This  shift  represented  the  rejection 
of  the  view,  favorable  since  the  early  19th  century,  that  an  institutional  setting  apart  from  society,  the  "asylum,"  was  the 
optimal  venue  for  care  and  was  in  itself  curative.1 

By  the  1960s,  both  the  clinical  and  legal  professions  were  calling  for  change.  Clinicians  challenged  the  institution 
as  an  appropriate  vehicle  of  treatment.2  Some  advocated  a  new  model  of  care:  the  "normalization"  of  the  residential 
lifestyles  of  persons  with  mental  health  disorders,  through  the  development  of  small,  integrated  living  arrangements,3 
which  offered  the  prospect  of  returning  disabled  persons  to  even  more  "advanced  form[s]  of  residence."4  At  the  same 
time,  new  treatment  therapies  made  the  possibility  of  this  return  more  likely.5 

Meanwhile,  legal  advocates,  encouraged  by  successes  in  the  civil  rights  movement,  sought  gains  for  persons  with 
disabilities.  In  the  early  1960s,  advocates  fought  for  and  achieved  federal  policies  promoting  deinstitutionalization  of 
mentally  ill  persons.6  Since  then,  advocates  for  community  living,  employing  a  number  of  legal  arguments,  have  used  the 
courts  to  challenge  the  practice  of  institutionalizing  persons  with  disabilities.  Some  relied  upon  the  "minimally  adequate 
treatment"  standard  articulated  in  Youngberg  v.  Romeo1  in  claiming  a  right  to  community-based  services.8  Others  suc- 
cessfully cited  the  Fourteenth  Amendment's  Equal  Protection  Clause  when  access  to  community-based  services  had  not 
been  equitably  provided,9  while,  most  recently,  the  Americans  with  Disabilities  Act  of  1990  (hereinafter,  "ADA")  and  § 
504  of  the  Rehabilitation  Act  (hereinafter,  "§  504")  have  provided  a  legal  basis  for  a  challenge.10  Still  others  have  relied 
on  state  law.11  Largely  in  response  to  these  clinical  and  legal  forces,  the  average  daily  inpatient  census  of  state  mental 
health  facilities  decreased  from  367,629  in  1970  to  83,692  in  1992. 12 

In  Massachusetts,  the  principle  of  community-based  services  is  enunciated  in  regulations  of  the  Department  of 
Mental  Health  (DMH).  Each  DMH  client  has  the  right,  consistent  with  available  resources,  to  be  offered  services  which 
are,  to  the  maximum  extent  possible,  least  restrictive  of  the  client's  freedom.13  More  specifically,  programs  must  "en- 
courage and  maintain  the  integration  of  the  client  in  the  community"  by  means  including  the  provision  of  "the  most 
homelike  environment  possible  in  terms  of  numbers  of  clients  present,  physical  comfort,  style  of  decor,  external  appear- 
ance, type  of  neighborhood  where  located,  and  access  to  the  community."14  Not  only  must  these  residences  provide 
access  to  the  community  but,  in  order  to  provide  opportunities  for  integration  of  clients  into  the  normal  life  of  the 
community,  they  also  must  be  located  near  or  accessible  to  a  city's  population  center  and  in  residential  neighborhoods  or 
near  buildings  that  do  not  emphasize  residents'  differences  from  the  rest  of  the  population.15 

DMH  continues  to  slowly  remove  people  from  long  term  care  facilities.  As  of  December  31,  1995,  DMH's  adult 
inpatient  census  of  state  hospitals  and  DMH  replacement  units  was  down  to  1,256  from  1,348  a  year  before,  while  the 
adult  residential  census  (including  432  DMH  and  privately  run  group  homes)16  was  up  to  4,543  from  4,095  the  year 
before.17 
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Community  Backlash 

The  transfer  of  people  with  psychiatric  disabilities  to 
the  community  has  prompted  neighborhood  opposition.18 
This  may  be  driven  by  the  perception  of  persons  with  men- 
tal illness  as  different  from  and  threatening  to  those  already 
within  the  community.19  Or,  it  may  be  rooted  in  more  spe- 
cific fears  —  of  increased  traffic  or  parking  problems,  fall- 
ing property  values,  safety  risks,  neighborhood  decline,  and 
secrecy  around  siting  plans,20  at  least  some  of  which,  evi- 
dence suggests,  are  not  legitimate.21  Additionally,  potential 
neighbors  often  base  their  opposition  on  the  "saturation" 
of  a  community  with  group  homes;  however,  the  charge 
actually  may  be  based  on  these  other,  questionable  con- 
cerns. 

This  community  reaction  frequently  finds  a  success- 
ful vehicle  in  the  locally-controlled  and  accessible  forum 
of  zoning  decision-making.22  Often  functioning  without  le- 
gal training,23  local  zoning  committees  and  boards  may  fail 
to  consider  legal  protections  for  persons  with  disabilities 
and  instead  support  the  opposition's  agenda.24  This  sce- 
nario compels  individuals  with  disabilities  to  look  to  con- 
stitutional and  other  state  and  federal  guarantees  to  protect 
their  rights. 

Focus  of  this  Article 

This  article  looks  at  the  different  legal  treatment  of 
group  homes  for  persons  with  mental  illness  in  the  Com- 
monwealth. Throughout  the  state,  attempts  have  been  made 
to  ensure  that  zoning  law  guarantees  the  rights  of  persons 
with  disabilities  to  be  free  from  discrimination  in  housing. 
The  article  first  reviews  one  example,  in  Springfield,  of  the 
ultimately,  but  not  easily,  successful  application  of  the  edu- 
cational use  exemption,  a  tool  created  by  Massachusetts 
lawmakers  to  prevent  zoning  controls  from  being  used  in  a 
discriminatory  way.  Attention  then  turns  to  Boston,  where 
the  educational  use  exemption  does  not  apply.  The  article 
reviews  a  recent  zoning  dispute  which  arose  regarding  one 
group  residence  in  Jamaica  Plain,  revealing  some  effects  of 
Boston's  unusual  status.  Last,  the  article  addresses  devel- 
opments in  federal  law  and  their  implications. 

II.  THE  EDUCATIONAL  USE  EXEMPTION 

History  of  the  Statute 

The  educational  use  exemption,  a  state  law  which 
prohibits  cities  and  towns  from  regulating  the  use  of  land 
owned  by  nonprofit  educational  institutions,  has  become 
an  important  tool  of  advocates  for  persons  with  disabili- 
ties. As  courts  have  interpreted  "education"  to  include  a 
wide  range  of  services  provided  to  persons  who  live  in  com- 
munity residences,  the  exemption  has  eased  the  introduc- 
tion of  such  residences  in  most  areas  of  the  Commonwealth. 
Its  history  reveals  a  compromise  between  the  interests  of 
persons  who  seek  to  develop  group  homes  and  of  commu- 


nities which  seek  some  measure  of  local  control.  In  1950, 
Massachusetts  lawmakers,  via  "An  Act  prohibiting  dis- 
criminatory zoning  by-laws  and  ordinances,"  amended  sec- 
tion 25  of  chapter  40  of  the  Massachusetts  General  Laws 
by  adding  the  following:  "No  by-law  or  ordinance  which 
prohibits  or  limits  the  use  of  land  for  any  church  or  other 
religious  purpose  or  which  prohibits  or  limits  the  use  of 
land  for  any  religious,  sectarian  or  denominational  educa- 
tional purpose  shall  be  valid."25  As  this  version  of  the  stat- 
ute appeared  to  invalidate  any  zoning  ordinance  or  by-law 
imposed  on  a  sectarian,  educational  use,26  the  Legislature, 
while  rewriting  the  state  Zoning  Act,  amended  the  exemp- 
tion. The  recodified  provision  now  states  that  no  zoning 
ordinance  or  by-law  shall 

prohibit,  regulate  or  restrict  the  use  of  land  or 
.  structures  for  religious  purposes  or  for  educa- 
tional purposes  on  land  owned  or  leased  by  the 
commonwealth  or  any  of  its  agencies,  subdivi- 
sions or  bodies  politic  or  by  a  religious  sect  or 
denomination,  or  by  a  nonprofit  educational  cor- 
poration; provided,  however,  that  such  land  or 
structures  may  be  subject  to  reasonable  regula- 
tions concerning  the  bulk  and  height  of  struc- 
tures and  determining  yard  sizes,  lot  area,  set- 
backs, open  space,  parking  and  building  cover- 
age requirements.27 

While  this  so-called  "section  3"  exemption  removes 
educational  uses  of  land  from  most  zoning  requirements  — 
particularly  from  the  need  for  a  variance  or  a  special  use 
permit28  —  it  does  not  eliminate  all  local  authority.  The  stat- 
ute allows  localities  to  impose  dimensional,  parking,  and 
similar  facially  neutral  zoning  requirements,  but,  if  an  edu- 
cational institution  challenging  a  local  requirement  is  able 
to  prove  that  the  local  requirements  are  "unreasonable," 
the  institution  may  evade  the  requirement. 

Judicial  Interpretation  of  the  Exemption 

A  series  of  opinions  has  provided  clear  guidelines  for 
the  application  of  the  educational  use  exemption.  First,  the 
courts  have  broadly  defined  the  term  "education"  in  the 
context  of  section  3,  extending  it  beyond  formal  education 
in  a  traditional  classroom  setting.  Bolstered  by  the  SJC's 
19th  century  finding  that  "education"  is  a  "broad  and  com- 
prehensive term"  encompassing  the  preparation  of  persons 
"for  activity  and  usefulness  in  life,"29  the  state  appellate 
courts  have  found  educational  purposes  in  a  range  of  resi- 
dential programs.  These  include  programs  for  emotionally- 
disturbed  children,30  institutionalized  adults  with  mental 
disabilities  striving  for  independence,31  and  elderly  per- 
sons.32 

Second,  the  SJC  has  provided  guidance  as  to  what 
constitutes  "reasonable"  dimensional,  parking  and  similar 
regulations.  Unreasonableness  may  be  proven  by  showing 
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that  compliance  would  1 )  substantially  diminish  or  detract 
from  the  usefulness  of  the  proposed  structure  without  ad- 
vancing the  municipality's  legitimate  concerns;33  2)  cause 
an  excessive  cost  to  the  educational  institution  without  a 
significant  gain  to  the  municipality;34  or  3)  nullify  the  pro- 
tection granted  to  the  use  or  significantly  impede  the  use,  in 
either  case  without  advancing  the  municipality's  goals.35  If 
the  educational  program  is  able  to  show  unreasonableness 
in  any  of  these  forms,  the  local  board  has  little  discretion  to 
deny  the  use. 

While  these  decisions  would  appear  to  provide  clear 
direction  for  those  uncertain  as  to  the  language  of  the  statu- 
tory provision  itself,  practical  application  of  the  exemption 
has  not  always  proven  straightforward. 

Rehashing  Previously  Decided  Points 

Despite  these  clear  and  consistent  holdings,  vendors 
providing  services  to  persons  with  mental  illness  must  still 
argue  apparently  clear-cut  applications  of  the  educational 
use  exemption.36  One  recent  example  of  this  phenomenon 
was  a  debate  over  the  siting  of  a  group  home  for  persons 
with  mental  illness  heard  before  the  Springfield  Board  of 
Appeals  this  past  spring.37  As  described  below  in  detail, 
the  vendor  had  to  devote  significant  resources  to  convince 
the  board  of  its  right  to  a  permit. 

On  November  30,  1995,  prospective  neighbors  of  a 
planned  group  home  on  Pinev-woods  Street  filed  an  appeal 
with  the  Board  of  Appeals  of  Springfield  after  the  Code 
Enforcement  Commissioner  refused  their  request  to  revoke 
his  grant  of  a  building  permit.38  The  Board,  unsure  of  the 
applicability  of  the  educational  use  exemption,  requested 
the  parties'  attorneys  to  file  briefs  on  the  issue.39  Faced 
with  a  group  home  like  those  found  to  be  educational  in 
nature  by  the  SJC,  petitioners  tried  nonetheless  to  distin- 
guish the  Pinevvvoods  residence.  They  contrasted  the  ''mini- 
institutions"  which  the  SJC  had  found  educational  with 
Pinevvvoods,  a  group  home  functioning  on  the  "normaliza- 
tion" model  of  care  for  residents  with  "more  fully  devel- 
oped life  skills."40  While  the  other  programs  had  offered 
staff-intensive,  on-site  training,  the  Pinevvvoods  home  would 
offer  more  limited  supports  for  people  who  were  nearly 
independent  already.41  Thus,  petitioners  used  the  very  phi- 
losophy which  had  fostered  the  mov  ement  to  community- 
based  care  to  create  a  barrier  to  such  care.  Meanwhile, 
citing  the  broad  range  of  rehabilitative  activities  which  the 
courts  had  deemed  educational,  the  vendor  correctly  re- 
minded the  Board  not  to  be  preoccupied  with  insignificant 
distinctions  between  the  homes  described  in  the  SJC  opin- 
ions and  Pinev-woods.42 

On  March  13,  1996,  the  Board  voted  3-2  in  favor  of 
|  the  neighbors'  application  to  revoke  the  permit.43  However, 
as  a  two-thirds  majority  was  needed  for  revocation,44  the 
neighbors'  application  was  denied  and  the  grant  of  the  per- 
mit upheld.45 


III.  THE  LAW  IN  BOSTON 

Historical  Developments  in  Boston 

In  1975,  the  Legislature  adopted  a  new  state  Zoning 
Act,46  requiring  cities  and  towns  to  conform  their  zoning 
ordinances  and  by-laws  to  the  new  statute  by  June  30,  1 978. 
This  event  produced  uncertainty  as  to  whether  the  new  act 
repealed  by  implication  the  Boston  Zoning  Code  and  En- 
abling Act,4"  and,  more  specifically,  whether  section  3  of 
the  state  Zoning  Act  applied  m  Boston.48 

The  issue  was  complicated  by  Boston's  issuance,  in 
1979,  of  regulatory  provisions  with  implications  for  group 
residences  for  persons  with  disabilities.  The  Boston  use 
regulation  imposed  two  provisos  on  those  residences  known 
as  "a  group  care  residence,  limited."49  The  first  stated  that 
no  such  residence  may  be  located  within  one  thousand  feet 
of  another  such  residence.  The  second  proviso  stated  that 
the  residence  must  develop  a  cooperation  agreement,  relat- 
ing to  the  location  and  operation  of  the  residence,  which 
would  involve  the  Boston  Redevelopment  Authority,  the 
city  of  Boston  and  the  state  agency  operating,  licensing,  or 
regulating  the  residence.50  Cambridge  also  issued  a  provi- 
sion in  1979.51 

In  1 984,  the  SJC  held  that  the  1 975  modifications  did 
not  repeal  the  Boston  Zoning  Code  and  Enabling  Act.5: 
With  deference  to  Boston's  zoning  history  of  self-regula- 
tion, the  SJC  declined  to  find  that  the  new  Zoning  Act, 
which  was  silent  as  to  Boston,  challenged  its  special  sta- 
tus.53 With  the  Court  thus  concluding  that  the  educational 
use  exemption  did  not  apply  to  Boston,  the  Boston  ordi- 
nance, and,  by  implication,  its  Cambridge  counterpart,  were 
left  intact. 

Other  challenges  would  soon  arise.  Four  years  later, 
Congress  enacted  the  Fair  Housing  Amendments  Act  of 
1988  (hereinafter,  "FHAA"),54  which  prohibited  discrimi- 
nation in  housing  against  persons  with  a  handicap,55  in- 
cluding mental  illness  and  dev  elopmental  disabilities.  While 
not  explicitly  referencing  zoning,  the  FHAA  has  been  con- 
sistently interpreted  to  apply  to  discriminatory  zoning  prac- 
tices.56 

In  1989,  responding  to  the  problems  caused  for  dis- 
abled people  in  his  Cambridge  district  by  the  SJC's  hold- 
ing and  to  the  passage  of  the  FHAA,  State  Senator  Michael 
Barrett  sponsored  remedial  legislation,  S.  1038.5"  As  passed, 
the  legislation  attached  a  prohibition  against  housing  dis- 
crimination to  section  3  A  second  amendment  in  the  same 
year  explicitly  included  the  traditionally  independent  cities 
of  Boston  and  Cambridge,59  and,  in  doing  so,  created  the 
only  paragraph  of  the  state  Zoning  Act  that  is  applicable  to 
Boston.  The  added  paragraph,  incorporating  both  1989 
amendments,  states: 

Notwithstanding  any  general  or  special  law  to 
the  contrary,  local  land  use  and  health  and  safety 
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laws,  regulations,  practices,  ordinances,  by-laws 
and  decisions  of  a  city  or  town  shall  not  dis- 
criminate against  a  disabled  person.  Imposition 
of  health  and  safety  laws  or  land-use  require- 
ments on  congregate  living  arrangements  among 
non-related  persons  with  disabilities  that  are  not 
imposed  on  families  and  groups  of  similar  size 
or  other  unrelated  persons  shall  constitute  dis- 
crimination. The  provisions  of  this  paragraph 
shall  apply  to  every  city  or  town,  including,  but 
not  limited  to  the  city  of  Boston  and  the  city  of 
Cambridge.60 

In  1991,  responding  to  the  1989  amendments  to  sec- 
tion 3  and  the  passage  of  the  FHAA  and  urged  by  DMH 
and  the  Office  of  the  Attorney  General,61  the  Zoning  Com- 
mission revised  the  Boston  Zoning  Code  to  define  premises 
licensed,  regulated,  or  operated  by  the  Commonwealth  of 
Massachusetts  or  operated  by  a  vendor  under  contract  with 
the  Commonwealth  for  the  residential  living,  care,  or  su- 
pervision in  any  single  dwelling  unit  of  five  or  more  men- 
tally ill  or  mentally  retarded  persons  or  persons  with  dis- 
abilities as  a  "group  residence,  limited"62  and  to  allow  such 
residences  as  of  right  in  residential  and  business  districts 
of  Boston.63  Cambridge  took  similar  steps  to  comply  with 
the  new  federal  and  state  laws.64 

Thus,  today  in  Boston,  the  educational  use  exemp- 
tion does  not  apply  and,  instead,  a  "group  residence,  lim- 
ited" is  treated  for  zoning  purposes  as  the  least  restricted 
type  of  residential  use.  For  example,  if  other  types  of  resi- 
dential use  are  allowed  or  conditional  in  a  particular  loca- 
tion, the  "group  residence,  limited"  would  be  an  allowed 
use;  if  other  residential  uses  are  conditional  or  forbidden, 
the  "group  residence,  limited"  would  be  a  conditional  use. 
As  a  consequence,  in  residential  subdistricts  throughout  the 
city,  "group  residences,  limited"  are  an  allowed  use,65  while, 
in  other  types  of  subdistricts,  they  may  be  conditional  or 
forbidden.66  While  the  areas  of  Boston  in  which  a  "group 
residence,  limited"  is  a  conditional  or  forbidden  use  may 
not  be  optimal  locations  for  group  homes,  in  certain  cases 
vendors  may  seek  to  situate  group  homes  there. 

The  result  of  Boston's  decision  to  treat  "group  resi- 
dences, limited"  as  family  homes  is  that  vendors  are  com- 
pelled to  plead  their  cases  before  zoning  boards  in  order  to 
pursue  a  conditional  use  or  to  gain  a  variance.  At  such 
hearings,  those  in  favor  and  those  opposed  to  the  proposed 
use  are  permitted  to  speak.  In  one  recent  example  of  this 
process,  the  vendor  of  a  Jamaica  Plain  group  home  sought 
a  permit  needed  to  operate  in  a  neighborhood  business  sub- 
district.  Because  the  proposed  use  was  conditional  in  such 
a  district,  appeal  to  the  Board  of  Appeals  for  the  city  of 
Boston  was  necessary  and  a  public  hearing  was  required. 

Jamaica  Plain  Experience  Typical 

The  Beacon  Hill  Multicultural  Psychological  Asso- 


ciation (hereinafter,  "Beacon  Hill  Multicultural"),  a  small, 
non-profit  vendor,  operated  a  group  residence  for  twelve 
ex-psychiatric  inpatients  in  Jamaica  Plain.67  On  June  29, 
1995,  the  vendor's  application  for  a  permit  for  conditional 
use,  necessary  to  continue  to  provide  services  on  the  first 
floor  of  the  building,  was  refused.68 

During  the  zoning  dispute  which  this  refusal  triggered, 
neighbors  raised  a  number  of  concerns  about  the  program. 
One  was  the  fact  that  Jamaica  Plain  was  saturated  with 
group  homes  for  persons  with  disabilities  and  related  prob- 
lems as  a  result  of  the  community's  history  of  welcoming 
such  groups.69  Another  was  the  number  of  incidents  in- 
volving the  home's  residents70  and  the  number  of  police 
reports  filed  involving  them,71  and  the  extent  to  which  these 
and  other  incidents  indicated  a  lack  of  skill  by  the  vendor's 
staff  at  managing  resident  behavior.  A  third  concern  ques- 
tioned the  skills  of  the  provider  in  dealing  with  the  commu- 
nity.72 

On  August  9,  1995,  the  landlord  appealed  the  denial 
of  a  permit  to  the  Board  of  Appeals,73  thus  assuming  the 
burden  of  showing  that  the  use  would  not  adversely  affect 
the  neighborhood.74  Three  months  later,  the  Zoning  Com- 
mittee of  the  Jamaica  Plain  Neighborhood  Council75  rec- 
ommended that  the  Board  of  Appeals  allow  the  use,  condi- 
tional upon  the  vendor  contacting  representatives  of  the 
Jamaica  Pond  Association,  an  apprehensive  community 
group.76 

Over  the  next  six  months,  the  vendor  met  with  a  range 
of  government  figures  and  community  groups,  including 
the  Pond  Association,  in  an  effort  to  allay  neighborhood 
concerns  and  improve  communication.  During  this  process, 
the  decision  of  the  Board  of  Appeals  was  postponed.  On 
May  6,  1996,  a  joint  committee,  composed  of  the  Neigh- 
borhood Council  Zoning  Committee  and  the  Parks-Human 
Services  Committee,  voted  5-5  on  the  permit  application, 
with  half  the  members  believing  that  their  concerns  had  not 
been  sufficiently  addressed  by  the  vendor  in  the  preceding 
months.  In  recognition  of  the  tie  vote  of  the  joint  commit- 
tee, the  Neighborhood  Council  did  not  take  a  stand  for  or 
against  the  request. 

By  letter,  the  vendor  notified  the  Board  that  it  had 
met  with  the  Pond  membership,  the  proviso  for  approval 
devised  by  the  Neighborhood  Council  zoning  committee, 
and  proposed  the  creation  of  a  community-run  advisory 
board  to  monitor  the  program.  At  its  public  hearing  on  May 
14,  1996,  the  Board,  while  noting  continued  division  within 
the  community,77  approved  a  motion  to  grant  the  permit  for 
one  year,  conditional  on  the  creation  of  a  task  force  with 
members  from  all  associations. 

Despite  this  ultimate  success  before  the  Board  of 
Appeals,  two  weeks  after  the  Board  granted  approval  DMH 
notified  Beacon  Hill  Multicultural  that  its  contract  to  pro- 
vide services  at  the  group  home  had  not  been  renewed.78 
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Granada  House 
and  the  Boston  Zoning  Code 

A  recent  example  of  the  need  for  a  variance  was 
the  application  of  Granada  House,  a  "group  care  resi- 
dence, general"  (as  distinct  from  a  "group  residence,  lim- 
ited") for  persons  in  recovery  from  substance  abuse.  The 
vendor  sought  from  the  Board  of  Appeals  of  Boston  a 
variance  from  the  Boston  Zoning  Code,  because  a  "group 
care  residence,  general"  is  a  forbidden  use  in  the  two- 
family  residential  subdistrict  of  the  Allston-Brighton 
Neighborhood  District  to  which  the  vendor  hoped  to  re- 
locate. The  vendor's  argument  that  a  variance  would 
constitute  a  reasonable  accommodation  under  the  FHAA 
and  City  of  Edmonds  v.  Oxford  House,  Inc.,  115  S.Ct. 
1776  (1995),  was  rejected  and  the  appeal  denied.  Ap- 
peal of  Owners  or  Agent  of  70-72  Adamson  Street, 
Allston,  Supplemental  Text,  at  1  (May  21,  1996);  Hear- 
ing, Board  of  Appeals  of  Boston  (October  8,  1996)  (au- 
dio-tape on  file  with  Board  of  Appeals,  Boston). 

The  case  reveals  not  only  a  likely  violation  of  the 
FHAA  and  the  ADA,  but  also  a  deficiency  of  the  Boston 
Zoning  Code  which,  although  not  the  subject  of  this  ar- 
ticle, is  noteworthy.  The  code  creates  two  categories  of 
group  homes:  "group  residence,  limited"  (discussed  in 
the  text)  and  "group  care  residence,  general"  (Boston 
Zoning  Code,  §  2-1  (22 A)).  The  latter  applies  to,  among 
others,  ex-alcoholics  and  ex-drug  addicts  in  residences 
except  those  licensed,  regulated  or  operated  by  the  Com- 
monwealth for  persons  with  mental  illness,  mental  retar- 
dation or  a  physical  handicap.  Having  established  two 
distinct  categories,  the  code  then  treats  them  differently, 
granting  "group  residences,  limited"  more  prerogatives 
to  locate  in  various  types  of  districts.  For  example,  while 
"group  residences,  limited"  are  an  allowed  use  in  all  resi- 
dential subdistricts  of  Boston,  "group  care  residences, 
general"  are  not.  This  distinction  is  particularly  curious 
given  that  the  code  defines  a  "group  residence,  limited" 
to  include  not  only  persons  with  mental  illness  or  mental 
retardation,  but  also,  consistent  with  the  FHAA,  "per- 
sons with  disabilities"  more  generally.  The  disparate  treat- 
ment in  the  code  of  certain  categories  of  persons  with 
disabilities  -  those  persons  recovering  from  substance 
abuse  -  is  troubling  and  warrants  rectification. 


IV.  PRACTICES  VIOLATE  FHAA  AND  ADA 

While  Boston  sought  to  address  the  requirements  of 
the  FHAA  by  treating  group  residences  like  family  homes, 
it  is  not  completely  clear  that  this  approach  avoids  all  pos- 
sibility of  discriminatory  behavior.  The  FHAA  and  the  ADA 
provide  a  wide  range  of  protections  against  discrimination 
and  have  been  interpreted  broadly  in  the  1990s  in  the  zon- 
ing context. 

Since  the  FHAA  has  been  applied  to  zoning,  courts 
have  found  that  it  prohibits  practices  which  discriminate 
on  their  face  and  serve  no  legitimate  government  interest,79 
which  are  derived  with  discriminatory  intent,80  or  which 
have  a  discriminatory  impact;81  further,  the  reach  of  the 
FHAA  has  been  extended  beyond  providers  of  housing  to 
cover  actions  of  insurers  and  financiers  of  housing.82  Addi- 
tionally, the  FHAA  prohibits  discrimination  through  "a  re- 
fusal to  make  reasonable  accommodations  in  rules,  poli- 
cies, practices,  or  services,  when  such  accommodations  may 
be  necessary  to  afford  [disabled  persons]  equal  opportu- 
nity to  use  and  enjoy  a  dwelling."83  Under  the  FHAA,  ac- 
commodations in  the  enforcement  of  zoning  laws  may  only 
be  considered  unreasonable  if  they  impose  "undue  finan- 
cial or  administrative  burdens"  or  "undue  hardship"  upon 
the  municipality  or  if  they  require  a  "fundamental  alter- 
ation in  the  nature  of  the  program."84 

Like  the  FHAA,  Title  II  of  the  ADA85  has  been  inter- 
preted to  prohibit  discriminatory  actions  by  state  and  local 
government86  on  the  basis  of  disability,87  but  the  ADA  ex- 
tends beyond  housing  to  discrimination  against  disabled 
persons  seeking  non-residential  community  services.  Al- 
though the  ADA  has  not  always  been  held  to  apply  to  pub- 
lic zoning,  a  recent  district  court  decision  has  carefully 
analyzed  this  issue  and  concluded  that  the  ADA  covered 
discrimination  in  zoning.88  Furthermore,  the  ADA,  like  the 
FHAA,  encompasses  actions  which  are  Discriminatory  on 
their  face,  in  intent  or  in  impact.89  Last,  like  the  FHAA,  the 
ADA  requires  state  and  local  governments  to  "make  rea- 
sonable modifications  in  policies,  practices,  or  procedures 
when  the  modifications  are  necessary  to  avoid  discrimina- 
tion on  the  basis  of  disability,  unless  the  public  entity  can 
demonstrate  that  making  the  modifications  would  funda- 
mentally alter  the  nature  of  the  service,  program,  or  activ- 
ity."90 " 

While  Boston's  treatment  of  group  homes  as  family 
homes  may  mean  that  the  city's  system  is  not  facially  dis- 
criminatory, it  may  engender  other  forms  of  discrimina- 
tion. When  group  home  use  is  conditional  or  forbidden,  it 
may  be  discriminatory  in  its  intent  if  zoning  officials  are 
influenced  by  the  remarks  of  biased  community  members 
at  public  hearing.91  Evidence  of  discriminatory  intent  may 
lie  in  an  official's  statements  of  concurrence  with  commu- 
nity prejudice  or  even  in  the  fact  that  officials  reversed  their 
positions  after  hearing  neighborhood  opposition.92 


Further,  even  if  racially  neutral,  Boston's  system  may 
be  discriminatory  in  its  impact  if  provisos  imposed  upon 
applicants  for  conditional  use  or  variance  are  not  fairly 
distributed.  Discriminatory  impact  may  take  various  forms. 

First,  while  families  and  vendors  alike  may  be  required 
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"The  Partnership"  has  come  to  Massachusetts.  Two 
large  national  managed  care  corporations,1  Value  Behav- 
ioral Health,  Inc.  and  FHC  Options,  have  joined  together 
to  win  Massachusetts'  Medicaid  managed  care  contract  with 
a  low-ball  bid.  Although  Massachusetts  has  opted  for  the 
private  management  of  mental  health  and  substance  abuse 
services  since  1992,  providers  face  the  future  with  anxiety 
about  authorization  of  services.  At  the  same  time,  consum- 
ers fear  that  their  caretakers  will  be  unlikely  to  advocate 
for  them  as  providers  jockey  for  a  place  in  the  Partnership's 
network,  which  will  rely  heavily  on  increased  risk  sharing. 

The  contract  for  management  of  Medicaid  behavioral 
health  services  and  the  Department  of  Mental  Health's 
(DMH)  acute  care  services  was  awarded  following  a  lengthy 
process.  In  March  1995,  the  Division  of  Medical  Assis- 
tance (DMA)  issued  a  Request  for  Information,  requesting 
input  as  to  the  form  of  the  DMA/DMH  contract.  The  Re- 
quest for  Proposal  followed  in  September  1995.  Five  com- 
panies bid  for  the  contract. 

The  evaluation  process  was  effectively  closed  to  the 
public.  The  advisory  committee  to  DMA  and  DMH  regard- 
ing the  contract  included  no  consumers  and  only  one  fam- 
ily member,  who  was  not  currently  involved  with  any  of 
the  family  groups  active  on  this  issue,  such  as  the  Alliance 
for  the  Mentally  111  or  the  Parent/Professional  Advocacy 
League.  There  was  some  very  limited  consumer  input  when 
DMA  released  dribs  and  drabs  of  the  RFP  responses  to  M- 
Power.2  Significantly,  however,  neither  M-Power  nor  the 
official  advisory  committee  was  permitted  to  see  the  finan- 
cial heart  of  the  RFP  responses:  the  proposed  capitation 
rates. 

The  contract  itself  was  signed  at  the  last  minute  fol- 
lowing what  DMA  and  Partnership  representatives  de- 
scribed as  intense  negotiations.3  The  Partnership  took  over 
responsibility  for  Medicaid's  mental  health/substance  abuse 
program  on  July  1,  1996. 

BID  COMPARISON 

DMA 

The  Partnership  undercut  the  other  bidders  -  CMG 
Health,  Inc.,4  First  Mental  Health,  Inc.  (better  known  as 
MHMA),5  Green  Spring  Health  Systems,  Inc.,6  and  Lib- 
erty Healthcare  Corporation  &  Intracorp7-  with  respect  to 
proposed  expenditures  for  Medicaid  services.  In  contrast, 
the  Partnership  had  higher  administrative  costs  than  other 
bidders. 

In  its  DMA  proposal,  the  Partnership  suggested  an 
earnings  rate  of  8%  and  total  administrative  costs  of  $  1 5 .4 
million,8  with  a  monthly  capitation  rate  for  service  of  $22  .82 
for  AFDC  recipients  and  $61 .80  for  disabled  recipients  for 
year  one.9  To  achieve  this  minimal  capitation  rate,  the  Part- 
nership planned,  among  other  things,  to  significantly  re- 
duce the  use  of  inpatient  mental  health  services  and  the 
number  of  sessions  per  recipient  for  mental  health  clinic 
treatment  .10  It  planned  to  increase  the  use  of  partial  hospi- 
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talization,  acute  residential  treatment,  and  crisis  services.11 
Liberty,  on  the  other  hand,  suggested  an  earnings  rate 
of  14%  and  total  administrative  costs  of  about  $14.7  mil- 
lion, with  a  monthly  capitation  rate  for  service  of  $27.46 
for  AFDC  recipients  and  $67.61  for  disabled  recipients.12 
Liberty  envisioned  a  5%  decrease  for  disabled  recipients 
and  10%  decrease  for  other  recipients  in  inpatient  hospital- 
ization with  a  concurrent  "dramatic"  increase  in  residen- 
tial stabilization,  a  20%  increase  in  crisis  services,  a  10% 
increase  in  psychiatric  day  treatment,  a  10%  decrease  in 
psychological  testing,  a  2%  treatment  in  use  of  outpatient 
hospital  clinics,  and  a  10%  decrease  in  mental  health  clinic 
treatment.13 
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CMG  proposed  a  capitation  rate  of  $25.45  for  AFDC 
recipients  and  $70.76  for  disabled  recipients,14  based  upon 
a  5%  reduction  of  outpatient  mental  health  services  in  year 
one,  a  13%  reduction  in  inpatient  days  for  AFDC  recipi- 
ents based  on  a  reduced  length  of  stay  from  10.4  to  9.0 
days  in  year  one,  a  4%  decline  in  inpatient  hospital  admis- 
sions for  disabled  persons  as  well  as  a  reduction  of  the 
average  length  of  stay  from  12  to  11  days,  reductions  in 
residential  expenditures  for  AFDC  recipients  coinciding 
with  some  increased  use  of  child/adolescent  support  teams, 
a  significant  expansion  of  community  support  programs 
for  disabled  persons,  and  a  12%  reduction  in  psychiatric 
day  treatment  utilization.15  CMG's  proposed  administra- 
tive cost  was  $13.5  million.16 

MHMA,  considered  by  many  providers  to  be  more 
"benevolent"  with  respect  to  service  authorization  than  other 
managed  care  organizations,  proposed  service  capitation 
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rates  higher  than  the  other  bidders:  $31.71  for  AFDC  re- 
cipients and  $71.35  for  disabled  recipients.17  Its  adminis- 
trative costs  were  lower,  almost  $12.4  million,  but  its  earn- 
ings rate  was  high,  15%. 18 

Green  Spring  proposed  the  lowest  administrative 
costs:  $10. 1  million  with  an  earnings  rate  of  6%, 19  and  the 
greatest  difference  between  the  capitation  rates  for  AFDC 
and  disabled  recipients:  $24.57  and  $74. 17,  respectively.20 
Its  low  administrative  costs  were  matched  by  the  minimal 
number  of  full-time  employees  whom  it  proposed  to  hire: 
only  90,21  compared  to  the  Partnership's  high  of  177. 22 

The  proposed  allocation  of  savings/excess  spending 
to  DMA  and  the  managed  care  organization  differed  be- 
tween bidders.  The  Partnership  proposed  to  keep  all  the 
first  6%  of  savings  (and  be  responsible  for  all  the  first  6% 
of  excess  spending);  the  remainder  would  be  split,  with  67% 
to  the  Partnership  and  33%  to  DMA.23  Liberty,  assuming 
that  the  service  capitation  rates  were  below  what  DMA 
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would  pay  on  a  fee  for  service  basis,  wanted  to  keep  all 
savings  achieved  and  bear  20%  of  expenditures  above  those 
capitation  rates.24  CMG  capped  its  gains  and  losses  on  clini- 
cal expenditures  at  $4  million,  sharing  both  with  DMA  on 
a  50/50  basis  until  the  cap  was  reached.25  Green  Spring 
was  the  only  bidder  to  suggest  that  a  specific  portion  of 
savings  be  allocated  to  the  funding  of  additional  services 
for  recipients.26  Its  formula  allocated  savings  25/75  between 
DMA  and  Green  Spring  at  the  low  end,  with  a  25  DMA/50 
Additional  Services/25  Green  Spring  split  for  savings  above 
$4  million.  Excess  spending  was  also  borne  on  a  sliding 


scale  basis,  with  Green  Spring  absorbing  all  losses  at  the 
low  end  and  splitting  losses  with  DMA  on  a  25  Green 
Spring/75  DMA  basis  for  any  amount  over  $4  million.27 

DMH 

The  Partnership  came  in  higher  than  most  bidders  on 
administration  of  the  DMH  program,  although  its  rate  of 
earnings  was  mid-range.  It  proposed  an  earnings  rate  of 
8%28  compared  to  the  1 4%  suggested  by  Liberty  Healthcare 
Corporation.29  The  Partnership's  proposed  direct  and  indi- 
rect costs  were  about  20%  lower  at  $1  million,30  with  Lib- 
erty seeking  about  $1.2  million  dollars.31  CMG's  adminis- 
trative costs  were  projected  as  about  $546,000  with  an  earn- 
ings rate  of  4.5%.32  Green  Spring  projected  $586,000  in 
administrative  costs  with  a  6%  earnings  rate.33  MHMA 
proposed  administrative  costs  of  almost  $940,000  with  a 
15%  earnings  rate.34 

The  Partnership  was  on  the  low  end  of  the  bids  with 
respect  to  expenditures  for  DMH  services:  $32  million  com- 
pared to  Green  Spring's  high  of  almost  $44.7  million,35 
Liberty's  $37.7  million,36  MHMA's  near  $37.2  million37, 
and  the  only  lower  bid,  CMG's  near  $30  million.38  Of  the 
$32  million,  the  Partnership  proposed  to  spend  almost  $22.4 
million  on  Emergency  Service  Programs,  $9.6  million  on 
hospital  services,  and  only  about  $75,000  on  crisis  stabili- 
zation.39 

The  Partnership  proposed  keeping  20%  of  savings  on 
DMH  service  costs  up  to  $250,000,  bearing  20%  of  losses 
up  to  $350,000,  keeping  all  administrative  savings  up  to 
10%  of  administrative  expenditures,  pocketing  a  $50,000 
incentive  payment  if  the  standard  of  identifying  50%  of 
enrollees  as  Medicaid  recipients  is  achieved,  and  taking  5% 
of  third  party  collections  above  $1.5  million.40 

THE  CONTRACT 

Overall,  the  contract  primarily  addresses  provider 
concerns  with  MHMA,  such  as  late  payment  of  claims. 
Nevertheless,  there  are  provisions  that  could  extend  some 
of  the  civil  and  human  rights  currently  observed  in  public 
facilities  to  private  facilities.  Still,  the  key  to  determining 
the  future  of  mental  health  care  for  the  Massachusetts  poor 
lies  in  the  contract's  financial  details.  Even  careful  exami- 
nation of  these  provisions  only  gives  us  limited  insight: 
DMA  and  the  Partnership  may  renegotiate  all  financial  ar- 
rangements for  the  second  and  third  contract  years.41 

DMA  Financial  Arrangements 

Capitation  -  the  service  component 

The  contract's  most  striking  feature  is  the  vastly  re- 
duced capitated  rate  for  disabled  recipients  of  Medicaid.42 
The  service  component  for  disabled  recipients  is  $68.33 
per  recipient  per  month,43  as  compared  to  the  1 996  rate  of 
$95.87  paid  to  the  former  contractor,  MHMA.44  By  con- 
trast, the  service  component  of  the  capitation  rate  for  AFDC 
recipients  is  actually  slightly  higher  than  that  paid  MHMA: 
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$23. 9345  as  compared  to  $23.58.46  Nevertheless,  these  capi- 
tation rates  could  result  in  fewer  services  for  AFDC  recipi- 
ents if  one  compares  actual  expenditures  of  MHMA  to  the 
Partnership's  estimated  expenditures,  the  latter  of  which  is 
derived  by  multiplying  the  anticipated  number  of  recipi- 
ents by  the  Partnership's  capitation  rates.47 

Capitation  -  the  administrative  component 
Profit  is  only  part  of  the  calculation  of  the  adminis- 
trative component  of  the  capitation  rate,  which  is  the  sum 

of: 

*  Direct  costs:  the  costs  of  the  contractor  "di- 
rectly related"  to  delivering  its  (not  provid- 
ers') services;48 

*  Indirect  costs:  the  cost  of  management,  fi- 
nancial or  other  corporate  functions  provided  - 
in  support  of  the  operation  of  Medicaid  man- 
aged care  program,49  e.g.,  parent  company 
costs; 

*  Earnings  (profit).50 

Direct  and  indirect  costs  are  so  generally  defined  that 
it  would  be  difficult,  for  example,  to  determine  whether 
and  how  much  of  the  executives'  salaries  of  the  two  parent 
companies  are  included  in  indirect  costs,  or  even  whether 
the  cost  of  corporate  functions  includes  an  element  of  profit 
to  the  parent  companies.  However,  at  least  for  the  first  year, 
limits  are  placed  on  these  administrative  costs:  about  $13 
million  for  direct  costs  and  $1  million  for  indirect  costs.51 

Bonuses/Sanctions 

The  structure  of  bonuses  and  sanctions  relies  more 
heavily  on  the  carrot  than  the  stick  to  improve  performance. 
Most  bonuses  for  performance  reward  $333,333,  while  most 
sanctions  are  topped  at  $200,000. 52  The  total  maximum 
for  sanctions  in  the  first  year  is  $1.6  million,53  while  the 
Partnership  may  cumulatively  earn  almost  $3  million  for 
meeting  the  contract's  DMA  performance  standards.54 
Those  performance  standards  are  as  follows: 

*  Discharge  from  inpatient  facilities  to  be  fol- 
lowed by  outpatient  visit  within  3  days; 

*  Readmission  to  inpatient  facilities  within  7 
days  not  to  exceed  5%  during  the  first  con- 
tract year; 

*  Decisions  as  to  inpatient  admission  to  be  ren- 
dered within  an  as  yet  undefined  number  of 
hours  after  receipt  of  information  from  an 
emergency  services  program; 

*  Referrals  to  DMH  of  persons  who  do  not  meet 
DMH  eligibility  criteria  not  to  exceed  5%; 

*  Inpatient  prior  approval  decisions  to  be  pro- 
vided within  3  hours  after  receipt  of  required 
information; 

*  Continuing  care  prior  approval  decisions  for 
inpatient  and  crisis  stabilization  services  to 
be  rendered  within  24  hours  after  receipt  of 


required  information; 
*    Outpatient  prior  approval  decisions  to  be  pro- 
vided within  10  business  days  after  receipt 
of  required  information; 

*  Clean  claims  to  be  processed  within  30  days; 

*  Reports  required  by  the  contract  to  be  sub- 
mitted in  a  timely  manner.55 

Most  of  these  standards  concern  provider  relations,  a 
sore  subject  for  the  prior  contractor,  MHMA.  The  empha- 
sis on  prior  approval  decisions  and  claims  processing  is 
complemented  by  the  provision  concerning  outpatient  vis- 
its after  discharge  from  inpatient  facilities.  Again,  discharge 
planning  was  noticeably  deficient  by  MHMA's  own  survey 
of  its  providers.56 

While  the  three-day  timeline  for  outpatient  visits  af- 
ter discharge  should  help  to  improve  quality  of  care,  the 
recidivism  performance  standard  using  a  seven-day  period 
is  less  than  meaningful.  Most  studies  look  at  recidivism 
using  a  30-day  window  at  a  minimum,  while  the  more  com- 
prehensive approach  looks  at  the  90-day  recidivism  rate. 

In  addition  to  the  $3  million  which  it  can  reap  from 
meeting  the  aforementioned  standards,  the  Partnership  may 
earn  another  $  1  million  if  it  meets  or  exceeds  performance 
improvement  measures.  One  measure  calls  for  a  10%  in- 
crease in  the  number  of  recipients  who,  subsequent  to  dis- 
charge, attend  a  minimum  of  one  outpatient  appointment 
per  month  for  four  months.  The  other  measure  calls  for  a 
7.5%  increase  in  the  number  of  inpatient  hospital  charts 
with  evidence  of  completed  discharge  information  at  the 
time  of  discharge  (from  80%  to  87.5%).57 

Limited  risks/High  rewards 

The  limits  placed  on  profit  are  both  direct  and  indi- 
rect, and  do  not  protect  against  cuts  in  service  to  bolster  the 
amount  of  the  capitation  rates  that  may  be  pocketed  by  the 
Partnership,  an  issue  dealt  with  separately  in  the  contract. 
Total  compensation,  including  bonuses,  incentives,  and  risk- 
sharing  payments,  may  not  exceed  95%  of  what  DMA 
would  have  had  to  pay  for  providing  the  same  services  on  a 
fee-for-service  basis  to  an  equivalent  population.58  Earn- 
ings, or  profit,59  for  the  first  year  are  set  at  $1,136,778.  In 
the  second  and  third  years,  earnings  are  to  be  8%  of  the 
sum  of  direct  and  indirect  costs,  unless  otherwise  agreed 
by  the  Partnership  and  DMA.60  The  limit  on  profit  permit- 
ted under  the  designation  of  earnings  does  not  include  a 
limit  on  the  profits  which  the  company  may  keep  from  lim- 
iting expenditures  on  services  or  from  bonuses. 

The  limit  on  profit  from  "underspending,"  as  it  is  re- 
ferred to  in  the  contract,  is  set  at  40%  of  the  first  $7.5 
million  of  savings,  i.e.,  $3  million.61  The  Partnership  is  at 
risk  for  "overspending"  up  to  a  maximum  of  $7  million 
(40%  of  the  first  $17.5  million).62 

DMH  Financial  Arrangements 

Unlike  DMA,  DMH  is  paying  the  Partnership  a  lump 
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sum  for  administration  and  a  lump  sum  for  services.  DMH 
has  budgeted  a  little  over  $1  million  in  the  first  year  for 
administration,  which  includes  direct  costs  of  about 
$883,500,  indirect  costs  of  about  $67,700,  and  profit  at  a 
rate  of  8%  of  costs  (maximum  of  approximately  $76, 100).63 
If  the  Partnership  spends  less  than  the  budgeted  amount  for 
administration,  it  may  keep  an  amount  equal  to  10%  of 
actual  expenses.64 

DMH  has  budgeted  $28  million  for  year  one  services.65 
The  Partnership  may  keep  20%  of  savings  on  inpatient  and 
diversionary  services  up  to  $250,000. 66  It  may  not  keep 
any  savings  on  emergency  services,  although  it  is  liable  for 
all  losses  from  excessive  expenditures  for  these  services.67 
However,  the  Partnership  may  earn  up  to  $200,000  if  70% 
or  more  of  the  persons  receiving  services  from  either  desig- 
nated emergency  programs  (DEPs)  or  emergency  screen- 
ing services,  emergency  services,  and  short  term  crisis  sta- 
bilization services  programs  (ESPs)  are  Medicaid-eligible.68 

Another  means  by  which  the  Commonwealth  is  at- 
tempting to  lessen  its  costs  by  increasing  payments  from 
others  is  the  incentive  payment  structure  for  increasing  col- 
lections from  Medicare  and  private  insurance  companies. 
The  Partnership  can  potentially  earn  $50,000  if  third  party 
payments  reach  $2.5  million.  If  third  party  payments  reach 
$4  million,  the  Partnership  will  be  permitted  to  keep  an 
additional  $105,000.  The  Partnership  may  keep  10%  of  all 
third  party  payments  above  $4  million.69 

Provisions  concerning  reimbursement  of  providers  for 
particular  services  have  caused  an  uproar  in  the  provider 
community.  Where  relevant,  providers  are  required  to  de- 
duct anticipated  payments  from  third  party  payors  (public 
and  private  insurance),  the  Uncompensated  Care  Pool,  and 
consumers  in  their  calculation  of  the  amount  to  be  reim- 
bursed by  the  Partnership.70  This  follows  DMH's  prior  re- 
imbursement policy.  Hospitals  are  concerned  about  the  re- 
quirement that  providers  accept  all  enrollees  who  are  or- 
dered to  be  temporarily  hospitalized71  regardless  of  medi- 
cal neccessity,  as  the  Partnership  will  reimburse  only  for 
those  services  that  it  determines  to  have  been  medically 
necessary.72  Furthermore,  the  Partnership  will  not  reimburse 
providers  for  inpatient  or  diversionary  services  to  DMH 
continuing  care  consumers  with  third  party  coverage  for 
comparable  services,  regardless  of  whether  the  individual's 
coverage  is  exhausted.73 

Network  Management 

The  Partnership  has  indicated,  both  in  trainings  of 
providers  and  other  forums,  that  it  ultimately  intends  to 
adopt  a  hands -off  management  style  with  its  network  pro- 
viders. Inference  is  strong  that  the  chosen  providers  will  be 
the  winners  of  a  bidding  war  between  organizations  pro- 
viding comprehensive  services  -  from  emergency  to  inpa- 
tient to  outpatient  care.  It  is  likely  that  the  Partnership  will 
rely  heavily  on  risk  sharing  and  sub-capitation  in  the  sec- 


ond and  third  years  of  the  contract  in  order  to  make  its 
management  style  financially  lucrative.74  In  the  meantime, 
the  Partnership  will  engage  in  a  selective  procurement  pro- 
cess in  which  it  must  balance  its  desire  to  prune  the  net- 
work with  contractual  requirements  that  services  be  avail- 
able and  geographically  accessible  to  enrollees.75 

The  Partnership  began  its  tenure  with  those  MHMA 
providers  which  returned  applications  for  affiliation.  The 
Partnership  planned  to  distribute  requests  for  proposals 
early  in  November  1996,  to  require  the  return  of  letters  of 
intent  by  mid-November,  followed  by  proposals  in  early 
December,  and  then  to  score  and  submit  its  network  rec- 
ommendations for  DMA  approval.76  The  procurement  pro- 
cess for  acute  inpatient  services  is  scheduled  to  be  com- 
pleted by  November  30,  1996  and  for  all  other  services  by 
December  31,  1996.77 

Unfortunately,  the  accessibility  requirements,  unlike 
the  performance  standards  listed  above,  carry  no  monetary 
sanctions.78  The  contract  states  that  90%  of  enrollees  shall 
have  access  to  non-emergency  inpatient  services  within  60 
miles  or  45  minutes  travel  time  and  to  all  other  services 
within  20  miles  or  30  minutes  travel  time.79  Emergency 
service  must  be  provided  immediately,  urgent  care  within 
48  hours,  and  non-urgent  care  within  ten  working  days.80 

Recipients  are  permitted  12  outpatient  sessions  with- 
out prior  approval.81  In  addition,  the  Partnership  is  to  de- 
velop a  plan  whereby  enrollees  have  the  option  of  changing 
providers  within  the  network.82 

Quality  is  to  be  ensured  through  a  variety  of  means. 
DMA  is  to  set  up  three  advisory  councils:  consumer,  fam- 
ily, and  professional.83  It  suspended  the  latter,  however,  in 
August  1996,  ostensibly  to  restructure  the  group,  but  with 
the  stern  warning  that  meetings  of  the  council  should  not 
be  gripe  sessions.  In  addition,  the  Partnership  is  required  to 
engage  the  newly  popular  machinations  of  "Total  Quality 
Management,"  survey  providers  and  enrollees  at  least  an- 
nually, gather  relevant  statistics,  and  develop  outcome  mea- 
surement tools.84 

Interagency  Relations 

By  the  end  of  March  1997,  the  Partnership,  subject 
to  review  and  approval  by  DMA,  must  enter  into  inter- 
agency agreements  with  the  Departments  of  Social  Ser- 
vices, Youth  Services,  Mental  Retardation  (DMR),  and 
Education,  the  Massachusetts  Commission  for  the  Deaf  and 
Hard  of  Hearing,  the  Department  of  Public  Health's  Bu- 
reau of  Substance  Abuse,  and  the  Executive  Office  of  El- 
der Affairs,  to  ensure  coordination  of  mental  health  and 
substance  abuse  services.85 

In  addition,  the  Partnership  will  enter  into  non-finan- 
cial affiliation  agreements  with  state-operated  community 
mental  health  centers  (SOCMHCs)  for  the  first  two  years 
of  the  contract.  With  DMA  approval  and  if  the  centers  meet 
the  Partnership's  credential ing,  quality  and  performance 
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standards,  the  Partnership  will  contract  to  pay  the  centers 
for  inpatient  and  emergency  mental  health  services  in  the 
third  year  of  the  contract.86  This  is  a  surprising  deviation 
from  the  Commonwealth's  general  attempt  to  cut  costs  for 
itself  According  to  a  Partnership  representative,  referrals 
to  SOCHMCs  will  be  based  upon  current  referral  patterns 
without  consideration  of  whether  the  enrollee  is  Medicaid- 
eligible.  For  those  enrollees  referred  to  SOCHMCs  who 
are  Medicaid-eligible,  the  Partnership  will  be  relieved  of 
the  obligation  to  pay  for  services,  although  it  will  continue 
to  collect  the  capitation  amount  for  that  recipient. 

According  to  some  clinicians,  DMH  now  has  inter- 
preted its  eligibility  criteria  in  a  more  restrictive  manner  in 
response  to  the  joint  purchasing  venture  with  DMA.87  The 
DMH  policy  on  priority  clients  is  incorporated  in  the  con- 
tract, and  requires  that,  to  be  eligible  for  services,  an  adult 
must  have  a  long-term  or  serious  mental  illness,  the  illness 
must  be  severe  as  indicated  by  level  of  functioning,  and, 
generally,  the  functioning  impairments  must  have  been  or 
must  be  expected  to  be  exhibited  for  one  or  more  years.88 
Unlike  the  policy,  the  guidelines  limit  serious  mental  illness 
to  specific  DSM-IV  disorders,  and  exclude  persons  deemed 
eligible  by  DMR,  as  well  as  persons  with  substance  use 
related  or  organic  brain  disorders  unless  a  "qualifying  mental 
disorder"  is  the  primary  disorder  requiring  treatment.89  Also 
unlike  the  policy  itself,  the  interpretive  guidelines  specifi- 
cally establish  who,  among  those  eligible  for  DMH  ser- 
vices, will  have  priority  for  continuing  care  services  and 
supports.  Among  those  factors  considered  in  whether  a 
person  will  be  provided  services  is  the  involvement  of  an- 
other agency.90 

Clinical  Standards 

The  Partnership  repeatedly  has  stated  that  it  does  not 
have  protocols,  such  as  the  ones  developed  by  MHMA,91 
and  that  it  does  not  plan  to  develop  protocols.  Neverthe- 
less, the  contract  sets  out  medical  necessity  criteria  for  each 
covered  service.92  The  criteria  outline  the  standards  for  ad- 
mission, exclusion,  continuing  care,  and  discharge.  Gener- 
ally, they  represent  the  policies  that  treatment  is  appropri- 
ate and  that  no  other  less  intensive  (and  less  expensive) 
form  of  treatment  will  suffice. 

Some  of  the  criteria  beg  attention  because  they  could 
be  used  to  deny  necessary  services.  For  example,  an  indi- 
vidual who  is  actively  using  unauthorized  drugs  or  alcohol 
is  excluded  from  day  treatment  programs.93  In  almost  all 
cases,  discharge  is  considered  warranted  if  progress  is  not 
being  made  toward  treatment  goals  or  if  consent  for  treat- 
ment is  withdrawn  and  court-ordered  treatment  is  consid- 
ered inappropriate.94  Family  members  are  particularly  con- 
cerned about  the  application  of  this  standard  to  acute  inpa- 
tient services95  and  wonder  where  the  family  and  enrollee 
are  to  turn  if  the  enrollee  is  discharged  in  poor  condition 
under  these  circumstances.  "Non-compliance"  by  the  en- 


rollee or  family  members  is  also  a  basis  for  denial  of  ser- 
vice authorization  in  some  circumstances.96 

The  criteria  for  community  support  services,  which 
are  intended  to  help  recipients  take  care  of  their  needs  in 
the  community,  have  also  inspired  the  ire  of  family  mem- 
bers. Community  support  services  are  only  available  to 
persons  who  do  "not  have  adequate  family  support."97  Thus, 
families  who  are  responsive  to  their  members'  needs  will 
not  be  able  to  obtain  much-needed  relief. 

In  general,  the  criteria  appear  to  be  broad  enough  that 
the  application  of  those  criteria  -  by  both  providers  and  the 
Partnership  -  will  be  more  determinative  of  the  accessibil- 
ity of  services  than  the  words  on  the  page. 

Authorization  of  Services 

Almost  all  services  require  prior  authorization,  the 
exceptions  being  crisis  services,  including  limited  inpatient 
services,98  and  12  outpatient  sessions  per  recipient.99  If 
outpatient  treatment  is  to  continue  beyond  the  12  sessions, 
the  provider  must  request  preauthorization  no  later  than 
the  eighth  automatically  authorized  session.100  Inpatient 
admissions,  except  in  emergency  situations,  must  be 
screened  by  a  Partnership-contracted  emergency  services 
provider  (ESP).101 

Human  Rights 

The  contract  potentially  has  some  significant  protec- 
tion for  the  human  rights  of  enrollees.  In  particular,  it  re- 
quires the  Partnership  to  contract  only  with  those  provid- 
ers which  have  human  rights  policies  equivalent  to  those 
established  by  DMH.102  However,  the  potential  of  this  re- 
quirement is  diminished  in  three  ways.  First,  there  are  no 
financial  sanctions  associated  with  contracting  with  pro- 
viders which  do  not  have  these  policies.  Second,  the  re- 
quirements allow  for  facilities  to  use  the  generally  vague 
and  worthless  human  rights  policies  adopted  for  JCAHO 
and  other  similar  organizations  and  agencies  to  meet  the 
contract's  human  rights  requirements,  as  long  as  those  poli- 
cies are  consistent  with  DMH  procedures.103  Third,  the  Part- 
nership, two  months  after  it  assumed  stewardship  of  the 
program,  still  did  not  have  a  plan  for  ensuring  that  provid- 
ers would  meet  this  criteria  for  contracting. 

Grievance  Procedures 

Enrollees  will  now  be  sent  a  copy  of  the  authoriza- 
tion for  services  given  to  providers.  Unfortunately,  the  plea 
of  advocacy  groups  to  notify  enrollees  when  the  service 
originally  requested  by  the  provider  and  that  ultimately  au- 
thorized differed  fell  on  deaf  ears  .104 

If  an  enrollee  disagrees  with  a  denial  of  service  or 
change  of  providers,  she  or  he  may  appeal  to  either  DMA 
or  the  Partnership,  or  both.  Providers  do  not  have  the  right 
to  appeal  to  the  DMA.105 

The  Partnership  must  keep  a  log  of  oral  and  written 
complaints.  It  must  provide  written  acknowledgement  of 
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receipt  of  a  written  complaint  within  24  hours,  and  give  the 
enrollee/provider  a  written  decision  within  15  business  days 
from  receipt  of  the  complaint.106  There  are  two  separate 
routes  for  clinical  appeals  (complaints  regarding  service  au- 
thorization) and  administrative  complaints  (for  example, 
claims  processing). 

An  enrollee/provider  who  is  dissatisfied  with  the  re- 
sult of  her  initial  administrative  complaint  may  submit  a 
grievance  for  review  by  the  Partnership's  Internal  Griev- 
ance Committee.107  A  meeting  of  this  group  must  be  sched- 
uled within  10  business  days  of  receipt  of  the  grievance. 
The  entire  grievance  process  is  expected  to  take  no  more 
than  45  days  from  the  receipt  of  all  pertinent  information.108 

Complaints  concerning  service  authorization  decisions 
are  subject  to  two  levels  of  appeal  and  must  be  filed  no  later 
than  60  days  after  the  date  of  the  non-authorization  notice. 
A  Level  I  appeal  goes  to  a  peer  reviewer  who  was  not  in- 
volved in  the  original  authorization  decision.  Determinations 
must  be  made  as  follows: 

1  business  day         enrollees  currently  at  an 

inpatient  or  diversionary  level 
of  care 

5  business  days        enrollee  in  outpatient  care 
15  business  days      enrollee  already  discharged 
from  disputed  level  of  care 

If  dissatisfied  with  the  Level  I  decision,  an  enrollee/ 
provider  may  request  orally  or  in  writing  a  Level  II  appeal, 
which  involves  a  review  by  the  Partnership's  Medical  Di- 
rector and/or  Assistant  Medical  Director.  A  Partnership  case 
manager  must  request  the  enrollee 's  medical  records  within 
24  hours  of  a  Level  II  appeal  request.  The  provider  has  10 
business  days  following  the  request  to  submit  the  documents. 
Upon  receipt  of  the  medical  records,  the  Level  I  timelines 
for  decisions  kick  in.109  Again,  if  the  enrollee,  though  not 
the  provider,  is  dissatisfied  with  the  Level  II  decision,  she  or 
he  has  the  right  to  appeal  to  DMA. 

Conclusion 

Once  again,  there  are  some  promising  features  to  the 
Partnership/DMA  contract,  including  more  active  use  of  peer 
counseling,110  and  at  least  a  bit  more  protection  of  human 
rights  in  private  facilities.  The  actualization  of  this  promise 
will  require  more  than  mere  lip  service,  as  has  occurred  with 
MHMA,  which,  for  example,  delivered  innovative  services 
to  an  infinitesimal  portion  of  Medicaid  recipients.111  The 
more  likely  future  scenario  involves  a  rough  ride  ahead  - 
severe  cuts  in  services  to  match  reduced  capitation  rates 
and  reduced  public  input  as  DMA  becomes  a  closed  book 
and  opts  for  more  formal  routes  of  communication. 

ENDNOTES 

1 .  Together,  FHC  Options  and  Value  Behavioral  Health  cover  more  than  26  mil- 
lion lives.  FHC  Options  now  manages  the  mental  health  care  for  Commonwealth 
employees,  and  has  had  numerous  public  contracts,  including  ones  in  Tennessee, 
Colorado,  Nebraska,  Florida,  Virginia  (CHAMPUS),  and  North  Carolina 


(CHAMPUS).  FHC  Options  is  owned  by  First  Hospital  Corporation/FHC  Health 
Systems,  both  of  which  are  based  in  Norfolk,  Virginia.  Value  Behavioral  Health, 
the  larger  of  the  two  partners,  manages  the  mental  health  coverage  of  employees 
of  such  giants  as  General  Motors,  Sears,  and  United  Parcel  Services.  Based  in 
Falls  Church,  Virginia,  it  is  a  wholly-owned  subsidiary  of  Value  Health,  Inc.  of 
Avon,  Connecticut. 

2.  DMA  gave  M-Power  a  list  of  RFP  sections  that  it  would  allow  the  group  to 
review. 

3.  A  final  hour  legislative  maneuver  spearheaded  by  Mental  Health  Corpora- 
tions of  Massachusetts  (MHCM),  a  trade  organization  representing  large  mental 
health  clinics,  almost  derailed  the  scheduled  transfer  of  management  from  the 
then-current  contractor,  Mental  Health  Management  of  America  (MHMA),  to 
the  Partnership.  Language  was  included  in  DMH's  budget  that  delayed  the  trans- 
fer of  DMH  monies  to  DMA  by  up  to  60  days.  MHCM  was  concerned  about 
reimbursement  issues  concerning  emergency  services  as  well  as  access  to  inpa- 
tient care,  among  other  issues.  MHCM  received  sufficient  assurances  that  its  con- 
cerns were  addressed  so  that  it  agreed  not  to  take  DMH  to  court  to  enforce  the 
budget  language. 

4.  Principal  shareholders  of  CMG  Health,  which  is  based  in  Maryland,  are 
Humana  Inc.  and  United  HealthCare,  Inc.  Technical  Proposal  of  CMG  Health, 
Inc.  in  Response  to  1995  Mental  Health/Substance  Abuse  Program  Request  for 
Proposal,  p.  1 . 

5.  First  Mental  Health,  Inc.,  a  subsidiary  of  First  Health  Services  Corporation, 
is  known  in  Massachusetts  as  Mental  Health  Management  of  America  (MHMA), 
the  managed  care  organization  that  held  the  DMA  contract  from  July  1 992  through 
June  1996.  First  Mental  Health  was  planning  to  use  the  services  of  U.S.  Behav- 
ioral Health,  another  national  managed  care  organization,  to  provide  "technical 
assistance  and  oversight"  Proposal  of  First  Mental  Health,  Inc.  in  Response  to 
1995  Mental  Health/Substance  Abuse  Program  Request  for  Proposal,  p.  1-4. 

6.  Green  Spring,  at  the  time  of  the  bid,  was  a  wholly  owned  subsidiary  of  six 
Blue  Cross  and  Blue  Shield  companies.  It  was  planning  to  ally  with  Charter  Medi- 
cal Corporation,  in  which  case  Magellan  Hearth  Services  would  acquire  51%  of 
Green  Spring's  stock  and  the  Blue  Cross  and  Blue  Shield  owners  would  drop 
from  six  to  four.  Charter  owns  two  providers,  Westwood-Pembroke  Hospital  and 
Brookside  Hospital,  that  delivered  services  under  the  Medicaid  program  admin- 
istered by  MHMA  Technical  Proposal  of  Green  Spring  Health  Services,  Inc.  in 
Response  to  1995  Mental  Health/Substance  Abuse  Program  Request  for  Pro- 
posal, Attachment  Al.b  (Nov.  14,  1995).  Because  of  this  potential  conflict  of 
interest,  Green  Spring  was  disqualified  from  the  bid  award. 

7.  Intracorp  is  a  wholly-owned  subsidary  of  CIGNA 

8.  Reimbursement  Proposal  of  the  Massachusetts  Behavioral  Health  Partner- 
ship, Worksheet  8  (Nov.  10,  1995)[hereinafter  referred  to  as  Partnership  Reim- 
bursement Proposal]. 

9.  Id.,  Worksheet  9. 

10.  For  persons  with  disabilities: 

The  proposed  reduction  was  46.64%  of  "units".  This  is  achieved  through 
a  slight  reduction  in  admissions  (1.12%)  and  a  1 0%  reduction  in  aver- 
age length  of  stay.  The  Partnership  projected  a  20%  decrease  in  inpatient 
under  2 1  and  an  almost  11%  reduction  in  the  average  expenditure  per 
recipient  on  mental  health  clinic  treatment. 
Id.  at  11. 

For  AFDC  recipients: 

The  proposed  reduction  was  46.65%  of  "units".  This  is  achieved  through 
a  slight  reduction  in  admissions  (1.83%)  and  a  4%  reduction  in  average 
length  of  stay.  The  Partnership  projected  a  34.5%  decrease  in  inpatient 
under  21  and  a  16%  reduction  in  the  average  expenditure  per  recipient 
on  mental  health  clinic  treatment 
Id.  at  12. 

11.  Id.  at  11-13. 

12.  Reimbursement  Proposal  of  Liberty  Healthcare  Corporation  and  Intracorp 
in  Response  to  1995  Mental  Hearth/Substance  Abuse  Program  Request  for  Pro- 
posal, Section  6.2  C.2,  Worksheet  8,  p.  20,  and  Worksheet  9  [hereinafter  referred 
to  as  Liberty  DMA  Proposal]. 

13.  Id.  at  35-41. 

14.  Reimbursement  Proposal  of  CMG  Health,  Inc.  in  Response  to  1995  Mental 
Health/Substance  Abuse  Program  Request  for  Proposal,  p.  2  [hereinafter  referred 
to  as  CMG  Proposal]. 


14 


ADVISOR 


Fall  1996 


15.  Id.  at  1-4. 

16.  Id.  at  4. 

17.  Reimbursement  Proposal  of  First  Mental  Health,  Inc.  in  Response  to  1995 
Mental  Health/Substance  Abuse  Program  Request  for  Proposal,  Worksheet  9  (here- 
inafter referred  to  as  MHMA  Reimbursement  Proposal]. 

18.  Id.,  Worksheet  8. 

19.  Reimbursement  Proposal  of  Green  Spring  Health  Services,  Inc.  in  Response 
to  1995  Mental  Health/Substance  Abuse  Program  Request  for  Proposal,  Worksheet 
8  (Nov.  14,  1995)  [hereinafter  referred  to  as  Green  Spring  Proposal]. 

20.  Id,  Worksheet  9. 

21.  Id,  Worksheet  3. 

22.  Partnership  Proposal,  Worksheet  3,  p.  3.  Liberty  proposed  the  lowest  number 
of  full-time  employees  at  75.  Liberty  Proposal,  Worksheet  3.  MHMA  proposed 
115  employees  and  CMG  proposed  125  employees,  if  subcontractor's  employees 
are  included.  MHMA  Proposal,  Worksheet  3;  CMG  Proposal,  Worksheet  3,  pp.  8, 

23.  and  31. 

23.  Partnership  Reimbursement  Proposal,  p.  24. 

24.  Liberty  DMA  Proposal,  p.  42. 

25.  CMG  Proposal,  p.  42. 

26.  Green  Spring  Proposal,  Worksheet  10. 

27.  Id.,  Worksheet  10. 

28.  Partnership  Reimbursement  Proposal,  Worksheet  8. 

29.  Reimbursement  Proposal  of  Liberty  Healthcare  Corporation  and  Intracorp  in 
Response  to  1995  Mental  Health/Substance  Abuse  Program  Request  for  Proposal, 
Section  6.2  C.3,  p.  24  [hereinafter  referred  to  as  Liberty  DMH  Proposal]. 

30.  Partnership  Reimbursement  Proposal,  Worksheet  8. 

31.  Liberty  DMH  Proposal,  p.  24. 

32.  CMG  Proposal,  p.  63. 

33.  Green  Spring  Proposal,  Worksheet  8. 

34.  MHMA  Proposal,  Worksheet  8. 

35.  Green  Spring  Proposal,  Worksheet  12.  Excluding  third  party  revenues,  in- 
cluding money  from  the  uncompensated  care  pool,  Green  Spring's  proposed  ex- 
penditures totalled  about  $44.5  million.  Id,  Worksheet  1 1  A. 

36.  Liberty  DMH  Proposal,  p.  25. 

37.  MHMA  Proposal,  Worksheet  12. 

38.  CMG  Proposal,  p.  64. 

39.  Partnership  Reimbursement  Proposal,  Worksheet  12. 

40.  Id.  si  31-34. 

4 1 .  The  Commonwealth  of  Massachusetts,  Executive  Office  of  Health  and  Hu- 
man Services,  Division  of  Medical  Assistance  Standard  Contract,  entered  into  with 
Massachusetts  Behavioral  Health  Partnership,  App.  A,  §  5. 1.D.,  p.  50  and  §  5.2.E., 
p.  59  (executed  July  1, 1996)  [hereinafter  referred  to  as  "Contract"].  The  financial 
arrangements  subject  to  renegotiation  include  capitation  rates,  risk  sharing,  perfor- 
mance and  performance  improvement  standards.  Id.  §  5.I.D.  l.,p.  50.  The  renego- 
tiation process  could  be  critical.  For  example,  the  contract  states  that  there  will  be 
no  performance  standards  if  the  parties  can  not  agree  on  them.  Id.  §5.1.D.4.,p.  51. 

42.  There  is  a  separate  capitation  rate  for  SSI-eligible  disabled  recipients  and  AFDC 
recipients.  Each  capitation  rate  is  divided  into  service  and  administrative  compo- 
nents. 

43.  Contract,  App.  A,  §5.1.A6.b.,  pp.  37-38. 

44.  Source:  DMA.  The  rates  paid  MHMA  may  be  adjusted  further  as  a  result  of  a 
reconciliation  of  actual  expenditures  and  the  capitation  rate  permitted. 

45.  Contract,  App.  A,  §5.1.A6.a.,  pp.  37-38. 

46.  Source:  DMA 

47.  Multiplying  the  Partnership's  capitation  rates  by  the  projected  number  of  re- 
cipients and  comparing  that  total  with  MHMA's  annual  expenditures,  Mental  Health 
Corporations  of  Massachusetts  (MHCM),  a  trade  organization  for  mental  health 


clinics,  estimated  that  expenditures  for  AFDC  recipients  in  1996  would  be  cut  by 
almost  $29  million  compared  to  estimated  1995  expenditures.  Spending  for  dis- 
abled Medicaid  recipients  was  estimated  to  increase  by  almost  $6  million.  Mental 
Health  Corporations  of  Massachusetts,  Inc.,  Analysis  of  the  Division  of  Medical 
Assistance/Massachusetts  Behavioral  Health  Partnership  Contract  (Sept  1996). 
Unfortunately,  this  analysis  does  not  address  whether  the  prior  spending  levels  were 
inadequate  or  exaggerated.  The  exaggeration  could  have  resulted  from  a  settle- 
ment of  outstanding  claims  which  was  precipitated  by  the  failure  of  MHMA  to 
process  claims  in  a  timely  manner.  Providers  often  resubmitted  existing  claims, 
thereby  inserting  the  possibility  of  exaggerated  expenditures,  although  the  settle- 
ment presumably  adjusted  for  this  by  paying  only  a  percentage  of  the  outstanding 
claims. 

Sherral  Crown,  Director  of  the  DMA's  Mental  Health/Substance  Abuse  Pro- 
gram, believes  that  the  trade  organization's  analysis  overestimates  the  cuts  by  $1 5 
to  $20  million  by  failing  to  consider:  (1)  for  July  1996,  DMA  is  not  paying  the 
Partnership  based  upon  the  capitation  rates,  but  has  a  contract  for  administrative 
services  only,  DMA  expects  to  pay  between  $10  to  $15  million  for  services  that 
month,  and  (2)  DMA  has  budgeted  $5  million  above  the  capitation  rates  which  it 
will  pay  the  Partnership  for  diversionary  and  outpatient  services  authorized  by 
MHMA  that  extended  beyond  July  31,  1996.  However,  MHCM  presumably  in- 
cluded about  $12  million  in  its  projection  of  Partnership  expenditures,  meaning 
that,  at  most,  MHCM  underestimated  Partnership  expenditures  by  $7  million. 

Nevertheless,  because  of  Crown's  critique,  MHCM  has  revised  its  estimate  of 
decreased  spending  to  $  1 3  million,  and  continues  to  question  whether  this  cut  can 
be  achieved  without  hurting  quality  of  care.  Crown  believes  that  better  manage- 
ment will  allow  DMA  to  cut  service  expenditures  and  improve  quality  of  care. 

48.  Contract,  App.  A,  §2,  p.  7. 

49.  Id  at  11. 

50.  Id.  §5.1.A.5.a.,pp.  36-37. 

51.  Id.  §  5.1.A5.b.,  p.  37.  The  total  administrative  services  budget  may  not  ex- 
ceed $15.3  million  dollars.  Id. 

52.  Id.  §5.1.C.5.,pp.  42-50. 

53.  Id  §5.1.C.5.a.(ll),p.  43. 

54.  Id.  §  5.1.C.5.b.-j.,  pp.  44-49. 

55.  Id.  §  5.1.C.5.b.-j.,  pp.  44-49.  Compliance  with  some  ofthe  standards  is  based 
on  comparisons  to  the  previous  contractor's  performance  in  1995.  Id  at  43-44. 

56.  MHMA,  MHMA  Network  Experience  with  Profile  Based  24  Hour  Programs 
-Provider  Performance  Evaluations  (July  28,  1994). 

57.  Contract,  App.  A,  §  5.I.C.6.,  pp.  49-50. 

58.  Id  §  5.I.A.2.,  p.  36. 

59.  Earnings  are  defined  by  the  contract  as  "the  revenue  or  profit  to  the  owners/ 
stockholders...,  calculated  as  a  percentage  of  the  sum  ofthe  Direct  Costs  plus  Indi- 
rect Costs  of  the  Administrative  Services  Budget..."  Id.  §2,  p.  9. 

60.  Id.  §5.1.A.5.c.,p.  37. 

61.  Id  §5.1.C.3.c.,p.41. 

62.  Id 

63.  Id.  §  5.2.A2,  pp.  51-52. 

64.  Id  §5.2.D.l.,p.  56. 

65.  Id.  §  5.2.A3,  p.  52. 

66.  Id.  §  5.2.D.2.,  pp.  56-57.  The  Partnership  is  liable  for  20%  of  excessive  ex- 
penditures for  inpatient  and  diversionary  services,  up  to  $350,000.  Id. 

67.  Id  §  5.D.3.,  p.  57. 

68.  Id  §  5.2.D.3.C.5,  p.  58.  If  the  Medicaid-eligible  proportion  of  individuals  re- 
ceiving services  from  DEPs  or  ESPs  is  greater  than  or  equal  to  50%,  the  Partner- 
ship will  be  awarded  a  one-time  payment  of  $50,000.  If  the  proportion  is  greater 
than  or  equal  to  60%  during  the  first  contract  year,  the  Partnership  will  be  paid 
another  $75,000;  if  greater  than  or  equal  to  70%  another  $75,000. 

69.  Id  §  5.2.D.3.C.6.,  pp.  58-59. 

70.  Id  §  5.2.B.l.a.,pp.  53-54  and  C.l. a.,  p.  55. 

71.  See  Mass.  Gen.  L.  ch.  123,  §23. 
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72.  Contract,  App.  A,  §  5.2.A5.,  p.  53. 

73.  Id.  §  5.2.A7.,  p.  53.  See  also  id.  §  5.2.C.l.d,  p.  55. 

74.  Id.  §5.3,  pp.59-60.  DMA  must  give  prior  approval  to  these  arrangements, 
with  sub-capitation  permitted  in  year  2  only  if  DMA  directs  it.  Id. 

75.  Managed  care  companies  prefer  contracting  with  the  least  number  of  entities 
that  allow  them  to  meet  their  contractual  obligations  to  consumers.  Fewer  entities 
mean  fewer  administrative  burdens  on  the  managed  care  company  and  increase  the 
company's  financial  leverage  with  network  providers  which  are  dependent  on  the 
company  for  a  large  portion  of  their  income. 

76.  Originally,  requests  for  proposal  were  scheduled  to  go  out  in  early  October, 
letters  of  intent  to  be  returned  in  mid-October,  and  requests  for  proposal  to  be  sub- 
mitted by  the  end  of  October.  Presentation  of  Bill  O'Brien,  Director  of  Network 
Management  for  the  Partnership,  at  the  Aug.  29,  1996  meeting  of  the  MH/SAP 
Professional  Advisory  Committee. 

77.  Contract,  App.  J. 

78.  Id.  App.  B,  §  4.0,  pp.  27-28. 

79.  Id.  §4.01.01,  p.  27. 

80.  Id.  §4.01.02.,  p.  27. 

81.  Id.  §  5.03.06.JL,  p.  36. 

82.  Id.  §  4.01.07,  p.  28.  The  plan  was  to  be  implemented  by  November  1,  1996. 

83.  Id.  App.  A,  §4.1.B.,  pp.  29-30. 

84.  Id.  App.  B,  §6.0,  pp.  49-52. 

85.  Id.  §  2.06.07.8.,  p.  22. 

86.  Id.  §§  2.01.08  and  2.01.09,  pp.  6-7. 

87.  See  Interpretive  Guidelines,  Determining  Eligibility  for  DMH  Continuing  Care 
Services  Under  Policy  #89-3,  p.  4  (June  18,  1996)  [hereinafter  referred  to  as  "In- 
terpretive Guidelines"]. 

88.  Contract,  App.  G  (Eligibility  Criteria  for  DMH  Priority  Clients,  Policy  #89- 
3).  It  should  be  noted  that  the  Interpretive  Guidelines  specifically  allow  for  short- 
term  outpatient  services  to  persons  with  a  perceived  severe  or  persistent  mental 
illness  and  without  other  resources  prior  to  the  formal  determination  of  eligibility 
for  DMH  services.  Adults  may  receive  up  to  5  sessions  and  children  or  adolescents 
may  receive  up  to  8  sessions.  Interpretive  Guidelines,  p.  19. 

89.  Interpretive  Guidelines,  pp.  9-10. 

90.  Id.  at  6;  see  also  id.  at  12.  If  a  child  is  in  the  custody  of  DSS  or  DYS,  DMH 
places  primary  case  management  and  service  delivery  responsibility  on  those  cus- 
todial agencies,  with  the  exception  of  certain  inpatient  services.  Id.  at  6  and  1 5. 

91.  See  Fendell,  Mental  Health  Managed  Care:  Service  Expenditures  Down. 
MHMA  Profits  Up,  39  Advisor  31  (Fall  1993). 

92.  Contract,  App.  E. 

93.  Id.  at  1 5-16.  Although  most  programs  prohibit  a  person  from  attending  while 
under  the  immediate  influence  of  drugs  or  alcohol,  the  prevalent  practice  is  to  per- 
mit a  person  to  remain  in  the  program  unless  it  is  determined  that  a  higher  level  of 
care  is  required. 

94.  See  generally  Contract,  App.  E. 

95.  See  Massachusetts  Behavioral  Health  Partnership,  Provider  Handbook  (as 
amended  by  errata  sheet  of  June  28, 1996),  Attachment  A,  p.  4  (clinical  criteria  for 
acute  inpatient  mental  health  services)  [hereinafter  referred  to  as  Provider  Hand- 
book]. 

96.  See,  e.g.,  id.  Attachment  A,  p.  27  (family  stabilization  discharge  criteria  - 
"The  individual,  family,  guardian  and/or  custodian  are  non-compliant  in  treatment 
or  in  following  the  program  rules  and  regulations,  despite  attempts  to  address  non- 
compliance issues.") 

97.  Contract,  App.  E,  p.  21. 

98.  In  an  emergency,  an  enrollee  may  be  admitted  to  an  inpatient  or  crisis  stabili- 
zation bed  for  24  hours  without  prior  authorization.  An  emergency  is  demonstrated 
by  "symptoms  so  severe  that  they  would  likely  result  in  serious  bodily  harm,  death 
or  harm  to  others  if  immediate  medical  attention  is  not  provided."  Provider  Hand- 
book, p.  17. 


99.  Id.  at  20.  Outpatient  psychological  testing  always  requires  prior  authoriza- 
tion, id.  at  22,  as  does  outpatient  acupuncture  detoxification  services,  id  at  21. 

100.  A*  at  21. 

101.  Id.  an. 

102.  Contract,  App.  B,  §  2.02.07.b.,  e.,  and  f,  pp.  10-11. 

103.  Id.  §  2.02.07.e.,  p.  1 1  and  App.  K,  Acute  Inpatient  Standards,  §  II.2.00. 

1 04.  See  Fendell,  Mental  Health  Managed  Care:  Service  Expenditures  Down  - 
MHMA  Profits  Up,  39  Advisor  14  (Fall  1993). 

105.  Provider  Handbook,  pp.  33-34. 

106.  Contract,  Appendix  B,  §  3.05,  p.  25. 

107.  Provider  Handbook,  p.  33.  The  committee  consists  of  management  repre- 
sentatives from  the  Partnership's  Clinical,  Quality  Management,  Medical  Affairs, 
Provider  Relations,  and  Community  Relations  departments,  and  "appropriate  Se- 
nior Management  representatives."  Id.  By  the  end  of  1996,  this  committee  is  to  be 
expanded  to  include  providers),  representatives  from  DMA  or  DMH,  and  the  en- 
rollee and/or  the  enrollee 's  family  member.  Id. 

108.  Id.  at  33-34. 

109.  A*  at  34-35. 

110.  Contract,  App.  B,  §5.01.01.h.,  p.  29.  It  is  unclear  whether  the  Partnership 
will  actually  pay  for  peer  counseling  services  or  merely  refer  enrollees  to  such 
services.  See  id.  §5.09,  p.  47. 

111.  Fendell,  Managed  Care  Update,  44  Advisor  9  (Spring  1 996). 
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perienced  as  cynical  contempt  and  a  sell-out  to  corporate 
interests. 

ENDNOTES 

1  The  MSQ  is  determined  by  nursing  supervisors  on  a  ward  by  ward  basis  after 
an  analysis  of  the  clinical  care  and  safety  demands  of  each  unit 

2  In  fact,  studies  of  such  techniques  by  the  United  Auto  Workers  and  the  Cana- 
dian Auto  Workers  union  found  that,  despite  the  rhetoric  of  collaboration  and  co- 
operation in  "quality  management",  these  programs  served  only  to  manipulate  em- 
ployees into  internalizing  the  values  and  purposes  of  managers  and  to  frustrate 
collective  bargaining  agreements.  E.  Leary  &  M.  Menaker,  Jointness  at  G.M.: 
Company  Unionism  in  the  2 1  st  Century  (New  Directions  1994);  Canadian  Auto 
Workers  Research  and  Communications  Dept.,  Woonsocket,  RI  Workplace  Is- 
sues: Work  Reorganization  (Ontario,  Canada  1993). 

3  The  stated  reason  for  the  work  was  to  accommodate  the  temporary  transfer  of 
patients  from  other  units  if  and  when  those  units  were  to  be  renovated. 

4  On  July  1, 1996,  the  management  of  DMH  emergency  and  inpatient  services 
was  transferred  to  the  Massachusetts  Behavioral  Health  Partnership,  a  joint  ven- 
ture of  FHC  Options,  Inc.  and  Value  Behavioral  Health.  See  Fendell,  The  "New" 
Face  of  Managed  Care  in  Massachusetts:  Medicaid's  Partnership  with  DMA 
and  DMH,  45  Advisor  8  (Fall  1996). 
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to  undergo  a  hearing  process,  the  conditions  imposed  as  a 
result  of  that  hearing  may  differ.93  And,  even  if  both  fami- 
lies and  vendors  are  required  to  conduct  neighborhood  out- 
reach, it  is  unclear  that  the  extent  of  the  required  outreach 
is  consistent.  For  example,  while  Beacon  Hill  Multicultural 
was  granted  its  application  on  the  condition  that  it  estab- 
lish a  community  task  force,  it  is  unclear  that  families  would 
be  burdened  with  comparable  provisos.  Similarly,  one  might 
inquire  whether  variances  are  granted  in  equal  proportion 
to  families  and  to  group  residences.94 

Second,  determination  of  discriminatory  impact  may 
require  consideration  of  the  possibility  that  vendors  avoid 
locating  in  certain  areas  for  fear  of  neighborhood  opposi- 
tion. Examples  of  vendors  and  agencies  responding  to  com- 
munity opposition  by  withdrawing  from  the  intended  loca- 
tion are  common  (even  where  the  dispute  would  not  have 
involved  the  added  demands  of  a  zoning  proceeding).95 

Third,  since  the  zoning  authority  sometimes  imposes 
an  absolute  condition  that  a  vendor  gain  neighborhood  ap- 
proval and  since  that  same  zoning  authority  also  is  required 
under  the  FHAA  to  make  reasonable  accommodations  to 
disabled  persons  seeking  to  locate  in  a  community,  the  au- 
thority may  discriminate  when  it  fails  to  grant  approval.96 
In  such  circumstances,  a  zoning  authority  may  be  required 
under  the  FHAA  to  waive  the  condition  of  neighborhood 
approval  in  order  to  meet  the  reasonable  standard;  such 
waiver  neither  inflicts  upon  the  municipality  an  undue  bur- 
den or  hardship,  nor  requires  the  fundamental  alteration  of 
the  zoning  code. 

In  light  of  these  possible  sources  of  discrimination, 
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consideration  should  be  given  to  the  actual  arguments  from 
the  Jamaica  Plain  case,  arguments  which  may  have  influ- 
enced those  zoning  officials  who  voted  against  Beacon  Hill 
Multicultural^  application  for  conditional  use. 

An  initial  concern  expressed  by  community  residents 
was  the  area's  saturation  with  group  homes.  Appellate 
courts  have  provided  clear  guidelines  for  assessing  the  le- 
gality of  these  arguments  in  their  rejection  of  saturation's 
cousin,  "density  requirements."  For  example,  the  Sixth 
Circuit  recently  rejected  a  statute  restricting  the  location  of 
facilities  for  adult  foster  care  homes  through  the  imposi- 
tion of  a  1500-foot  distance  requirement  between  residen- 
tial facilities  as  not  warranted  by  the  needs  of  the  disabled 
persons.97  The  court  noted  that  integration  is  not  a  suffi- 
cient justification  for  mamtaining  permanent  quotas  under 
the  FHAA,  especially  where  the  burden  of  the  quota  falls 
on  the  disadvantaged  minority,  and  warned  that  the  FHAA 
protects  the  right  of  individuals  to  live  in  the  residence  of 
their  choice  within  the  community.98  Further,  it  distinguished 
state-driven  segregation  from  decisions  of  disabled  persons 
to  locate  near  other  disabled  persons:  "The  only  clustering 
or  segregation  that  will  occur,  then,  is  as  the  result  of  the 
free  choice  of  the  disabled."99 

Given  the  general  trend  in  appellate  courts'  analyses 
of  density  restrictions,  its  corollary,  saturation,  is  equally 
suspect.  Claims  of  saturation  must  be  seen,  and  rejected, 
as  simply  a  more  clever  version  of  such  illegal  density  re- 
strictions. 

A  second  issue  raised  in  the  Jamaica  Plain  case  was 
that  Beacon  Hill  Multicultural 's  lack  of  management  skills 
posed  risks  to  the  community.  To  the  extent  that  the  prob- 
lem was  a  safety  risk,  the  FHAA  speaks  directly  to  the 
issue,  exempting  individuals  "whose  tenancy  would  con- 
stitute a  direct  threat  to  the  health  or  safety  of  other  indi- 
viduals or  whose  tenancy  would  result  in  substantial  physi- 
cal damages  to  the  property  of  others."100  However, 
"[generalized  assumption,  subjective  fears,  and  specula- 
tion are  insufficient  to  prove  the  requisite  direct  threat  to 
others."101  In  the  case  of  a  person  with  mental  illness,  the 
legislative  history  makes  clear  that  there  must  be  objective 
evidence  from  prior  behavior  that  the  person  has  commit- 
ted overt  acts  which  caused  harm  or  which  directly  threat- 
ened harm.102  Unless  zoning  officials  are  prepared  to  claim 
an  exemption  from  the  FHAA  pursuant  to  this  provision  or 
to  tailor  individualized  and  reasonable  restrictions  designed 
to  address  specific  public  safety  issues,103  official  action 
on  the  basis  of  vague  safety  concerns  is  discriminatory.104 

The  Tenth  Circuit  recently  has  considered  zoning  re- 
strictions imposed  for  safety  reasons.  Presented  with  a  city 
council's  requirement  that  a  group  home  supply  24-hour- 
a-day  supervision  of  residents  and  establish  a  community 
advisory  committee  through  which  all  complaints  and  con- 
cerns of  neighbors  could  be  addressed,  the  court  found  a 
lack  of  specific  evidence  to  support  a  conclusion  that  such 
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conditions  were  necessary.105  In  the  instant  situation,  while 
Jamaica  Plain  neighbors  cited  past  police  reports,  they  did 
not  present  evidence  of  a  direct  threat  of  harm. 

A  third  concern  expressed  by  Jamaica  Plain  neigh- 
bors was  the  inability  of  Beacon  Hill  Multicultural  to  de- 
velop positive  relations  with  the  community.  While  some 
members  of  the  local  zoning  committee  may  have  voted 
against  the  home  because  of  this  concern,  courts  have  been 
critical  of  neighborhood  notification  as  a  means  of  integra- 
tion. 

In  one  significant  instance,  a  court  rejected  a  neigh- 
borhood notification  requirement  designed  to  help  group 
homes  become  part  of  the  community,  because  "integra- 
tion is  not  an  adequate  justification  under  the  FHAA."106 
While  the  ordinance  at  issue  in  the  case  was  facially  dis- 
criminatory, the  court's  criticism  of  notification  require- 
ments is  instructive.  The  defendant  assumed  that  disabled 
persons  are  different  and  require  special  steps  to  become 
part  of  the  community: 

This  requirement  is  equally  as  offensive  as  would 
be  a  rule  that  a  minority  family  must  give  noti- 
fication and  invite  comment  before  moving  into 
a  predominantly  white  neighborhood.  The  ob- 
vious result  of  these  notifications  to  neighbors 
is  the  antithesis  of  the  professed  "integration" 
goal  of  defendants.  Indeed  notices  of  this  sort 
galvanize  neighbors  in  their  opposition  to  the 
homes.107 

And,  once  notification  has  kindled  community  oppo- 
sition, erasing  the  hostility  is  a  formidable  task.108  In  its 
analysis,  the  court  relied  on  a  1986  report  of  the  American 
Planning  Association.109  Reviewing  studies  of  zoning  pro- 
ceedings pursuant  to  the  introduction  of  community  resi- 
dential facilities  into  neighborhoods,  the  authors  found  wide- 
spread support  for  eschewing  neighbor  notification.  For 
example,  one  study  concluded  that  meeting  with  neighbors 
was  the  "least  effective"  strategy  for  dealing  with  commu- 
nity opposition,  while  another  suggested  that  "public  edu- 
cation efforts  may  have  unintended  negative  consequences 
and  may  provoke  rather  than  minimize  opposition."110  Thus, 
the  possibility  that  notification  requirements  stimulate  neigh- 
borhood opposition  is  reason  to  reject  them,  even  where 
zoning  authorities  impose  these  requirements  on  group 
homes  and  other  dwelling  units  alike. 

Further,  as  discussed  above,  were  a  vendor  unable  to 
attain  neighborhood  approval,  the  FHAA  nonetheless  re- 
quires that  zoning  entities  make  reasonable  accommoda- 
tions. As  one  court  explained  it,  reasonable  accommoda- 
tion "means  changing  some  rule  that  is  generally  appli- 
cable to  everyone  so  as  to  make  its  burden  less  onerous  on 
the  handicapped  individual."111  Given  the  burdensome  and 
even  backfiring  effects  of  vendor  notification  of  neighbors, 
it  may  be  appropriate  to  waive  requirements  of  notification 
and  community  appeasement.112 


V.  CONCLUSION 

Whether  trying  to  locate  within  or  beyond  Boston, 
residential  providers  for  persons  with  mental  illness  pres- 
ently face  the  possibility  of  placing  themselves  in  the  hands 
of  a  zoning  board.  This  process,  the  satisfaction  of  any 
pre-  or  post-decision  conditions  imposed  by  the  board,  and 
the  costs  of  an  appeal  of  an  unfavorable  decision,113  while 
perhaps  a  manifestation  of  free  speech  and  local  democratic 
action,  represent  significant  costs  for  the  provider.  Although 
Boston's  unique  status  may  increase  the  likelihood  of  such 
a  zoning  proceeding  and  thus  the  costs  involved,  even  the 
application  of  the  educational  use  exemption  may  result  in 
a  protracted  and  resource-intensive  debate.  Further,  this 
intense  relationship  between  vendor  and  community  may 
ultimately  make  it  more,  not  less,  difficult  for  persons  with 
disabilities  to  settle  in  a  community.  Thus,  it  is  important 
to  ensure  that  the  public  hearing  process  before  a  zoning 
authority  is  used  carefully  —  only  when  appropriate  and 
then  with  a  careful  eye  towards  potentially  oUscriminatory 
decision-making. 
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45.  Board  of  Appeals,  City  of  Springfield,  Decision,  May  17,  1996. 

46.  Mass.  Gen.  L.  ch.  40A 

47.  The  Enabling  Act  of  the  city  of  Boston,  Chapter  665  of  the  Acts  of  1956,  was 
accepted  by  order  of  the  City  Council  dated  May  19,  1958,  and  approved  by  the 
Mayor  on  May  22,  1958.  The  Boston  Zoning  Code  was  adopted  by  the  Zoning 
Commission  of  the  city  of  Boston  on  March  29,  1963  and  became  effective  on 
December  31, 1964. 

48.  Massachusetts  Continuing  Legal  Education,  Mass.  Zoning  Manual,  Ch.  16 
Special  Zonino  Acts:  Boston,  Kathy  A  Faulk,  Elizabeth  H.  Gerlach  &  Catherine 
W.  McNamara,  §  16.05.  The  new  act  neither  explicitly  exempted  nor  explicitly 
included  Boston.  The  confusion  was  compounded  by  the  Legislature's  failure  to 
approve  proposed  legislation  exempting  Boston  from  the  Zoning  Act's  provisions 
(see,  e.g.,  Mass.  H.  R  6646,  1979  Sess.,  §  11),  by  the  Boston  City  Council's 
adoption  of  the  Zoning  Act  in  an  ordinance  passed  on  October  20,  1982,  over  the 
mayor's  veto,  and  by  a  number  of  lower  court  decisions  which  appeared  to  sustain 
the  continued  existence  of  the  Enabling  Act.  E.g.,  Schlager  v.  Board  of  Appeal  of 
Boston,  9  Mass.App.Ct  72  (1980). 

49.  A  "group  care  residence,  limited"  was  defined  as  those  "premises  licensed, 
regulated,  or  operated  by  the  Commonwealth  of  Massachusetts  or  operated  by  a 
vendor  under  contract  with  the  Commonwealth  for  the  residential  care  or  supervi- 
sion in  any  single  dwelling  unit  of  fewer  than  five  nor  more  than  twelve  mentally 
ill,  mentally  retarded,  or  physically  handicapped  persons,  plus  resident  staff-." 
Boston  Zoning  Code  (1988  ed),  Art  2,  (22B)  (inserted  Aug.  10,  1979). 

50.  Id.,  §  8-7,  Table  A,  (7B)  (inserted  Aug.  10,  1979). 

51.  The  Cambridge  ordinance  exempted  that  city  outright  from  the  educational 
use  exemption.  1979  Mass.  Acts  ch.  565,  §  1. 

52.  Emerson  College  v.  City  of  Boston,  393  Mass.  303  (1984). 

53.  Id.  at  305-309. 

54.  42U.S.C.  §§3601-3631  (1988)  (amending  the  Fair  Housing  Act). 

55.  "Handicap"  is  defined  broadly  to  include  persons  with  a  physical  or  mental 
impairment  which  substantially  limits  one  or  more  of  such  person's  major  life  ac- 
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tivities,  a  record  of  having  such  an  impairment,  or  being  regarded  as  having  such 
an  impairment  42  U.S.C.  §  3602(h);  24  C.F.R.  §  100.201. 

56.  See,  e.g.,  Baxter  v.  City  of  Belleville,  III.,  720  F.Supp.  720  (S.D.I11.  1989). 
See  also  Daniel  R  Mandelker,  Zoning  Discrimination  Against  Group  Homes 
Under  the  Fair  Housing  Act,  46  Land  Use  Law  &  Zoning  Digest  3  (Nov.  1994). 

The  House  Judiciary  Committee  had  been  explicit  in  stating 

that  the  prohibition  against  discrimination  against  those  with  handi- 
caps apply  to  zoning  decisions  and  practices.  The  Act  is  intended  to 
prohibit  the  application  of  special  requirements  through  land-use 
regulations,  restrictive  covenants,  and  conditional  or  special  use  per- 
mits that  have  the  effect  of  limiting  the  ability  of  such  individuals  to 
live  in  the  residence  of  their  choice  in  the  community. 

H.R  Rep.  No.  711,  100th  Cong.,  2d  Sess.  24  (1988),  reprinted  in  [1988]  U.S. 
Code  Cong.  &  Admin.  News  2173,  2185. 

57.  Telephone  conversation  between  author  and  Michael  J.  Barrett  (Sept  1 7, 1 996); 
see  also  Disability  Law  Center,  Inc.  et  al.,  Massachusetts  Disability  Law  Sup- 
port Project,  Practice  Memo  on  the  Rights  of  Persons  with  Disabilities  Regard- 
ing Housino  in  Massachusetts,  127  a  138  (July  1989)  ("The  drafters  . . .  believe 
that  the  '  [notwithstanding  any  general  or  special  law  to  the  contrary'  language  of 
the  Act  will  effectively  override  the  home  rule  legislation  and  will  render  the  Cam- 
bridge and  Boston  ordinances  void,"  at  least  in  the  area  ofhousing  discrimination). 

58.  Added  by  1989  Mass.  Acts  ch.  106,  §  1. 

59.  Added  by  1989  Mass.  Acts  ch.  341,  §  1 17. 

60.  Mass.  Gen.  L.  ch.  40 A,  §  3.  The  first  two  sentences  are  nearly  identical  to 
language  of  the  legislative  history  of  the  FHAA  See  H.R  Rep.  No.  711,  100th 
Cong.,  2d  Sess.  24  (1988),  reprinted  in  [1988]  U.S.  Code  Cong.  &  Admin.  News 
2173,2185. 

6 1 .  See  Memorandum  to  Boston  Redevelopment  Authority  from  Assistant  Direc- 
tor for  Neighborhood  Planning  and  Zoning,  et  al.,  Request  Authorization  to  Peti- 
tion the  Zoning  Commission  to  adopt  a  Zoning  Text  Amendment  to  make  Group 
Residences  for  Persons  with  Disabilities  an  Allowed  Use  in  Districts  Which  Allow 
Residential  Uses  (Jan.  16,  1991). 

62.  Boston  Zonino  Code,  §  2-1,  (22B)  (as  amended  on  Feb.  22,  1991). 

63.  Id.,  §  8-7,  Table  A,  (7B). 

64.  Cambridge  Zoning  Ordinance,  Art  2  (defining  "family"  to  include  "four  or 
more  persons  not  within  the  second  degree  of  kinship  occupying  a  dwelling  unit 
and  living  as  a  single,  nonprofit  housekeeping  unit,  if  said  occupants  are  handi- 
capped persons  as  defined  by  [FHAA]"). 

65.  Since  1984,  Boston  has  been  in  the  process  of  rewriting  the  Boston  Zoning 
Code  and  rezoning  the  city,  thus,  the  use  regulations  regarding  "group  residence, 
limited"  are  presently  somewhat  dispersed  in  the  code.  In  those  areas  of  the  city 
where  code  revisions  are  pending,  zoning  of  "group  residences,  limited"  continues 
to  be  governed  by  §  8-7  of  the  Boston  Zoning  Code.  Boston  Zonino  Code,  §  8-7, 
Table  A,  (7B)  (as  amended  on  Feb.  22,  1991).  In  the  three  types  of  re-zoned  dis- 
tricts -  downtown,  Harborpark,  and  neighborhood  -  the  use  regulations  for  "group 
residences,  limited"  are  found  in  the  sections  of  the  code  governing  the  respective 
district 

66.  For  example,  in  city  areas  governed  by  §  8-7  of  the  Boston  Zoning  Code, 
"group  residences,  limited"  are  allowed  in  business  subdistricts,  conditional  in  re- 
stricted industrial  subdistricts,  and  forbidden  in  all  other  industrial  subdistricts. 
Boston  Zonino  Code,  §  8-7,  Table  A,  (7B).  Similarly,  in  one  type  of  re-zoned 
district,  the  neighborhood  districts,  "group  residences,  limited"  may  or  may  not  be 
conditional  or  forbidden  in  neighborhood  shopping,  community  commercial,  or 
local  industrial  subdistricts. 

67.  The  men  had  histories  of  substance  abuse  and  behavioral  problems,  and  the 
director  of  the  program  later  described  them  as  "high  to  moderate  intensity"  cli- 
ents. Statement  of  Belser  Louie,  Ph.D.,  Beacon  Hill  Multicultural  Psychological 
Association,  at  Board  of  Appeals  of  Boston  Hearing  (May  14,  1996)  (audio-tape 
on  file  with  Board  of  Appeals,  Boston).  Additionally,  the  men  were  African- Ameri- 
can and  the  extent  to  which  racism  was  a  factor  in  the  community's  reception  of  the 
home  is  disputed  See  Boston  Globe,  Oct  27, 1996,  at  City  9. 

68.  See  Boston  Enabling  Act,  §  7.  Denial  was  pursuant  to  Boston  Zonino  Code, 
§  55-16,  Table  B,  Jamaica  Plain  Use  Regulations  -  Neighborhood  Business  Sub- 
districts  (eff.  Sept  7, 1993),  which  makes  conditional  a  "group  residence,  limited" 
in  the  basement  and  first  story  of  a  building  in  a  local  convenience  subdistrict. 


69.  See,  e.g.,  Memorandum  from  Patrick  Hamilton  1  (April  29,  1996)  (on  file 
with  Board  of  Appeals,  Boston)  (as  neighbor  of  the  group  home,  recommends  that 
the  Jamaica  Pond  Neighborhood  Council  oppose  the  granting  of  a  zoning  vari- 
ance). 

DMH's  Metro  Boston  Area  Office  has  addressed  community  concerns  regard- 
ing saturation  by  designating  as  preferred  sites  for  residential  development  those 
neighborhoods  and  communities  hosting  a  number  of  programs  representing  less 
than  40%  of  the  actual  need.  Jamaica  Plain  is  not  a  preferred  she.  Metro  Boston 
Area,  Metro  Boston  Residential  Siting  Policy,  Siting  Principle  3  (undated). 

70.  Such  incidents  were  highlighted  in  a  Boston  Globe  editorial,  Insecure  Treat- 
ment, Boston  Globe,  Sept.  21,  1994,  at  16.  In  a  more  recent  editorial,  the  Globe 
described  the  residents  of  the  group  home  as  "dangerous."  Finding  a  Place  for  the 
Mentally  III,  Boston  Globe,  Jan.  31,  1996,  at  12. 

71 .  A  discussion  later  ensued  about  the  nature  of  the  encounters  with  police  and 
the  extent  to  which  the  high  numbers  of  police  reports  could  be  explained  by  re- 
quired reporting  of  a  missing  person.  Hearing,  Board  of  Appeals  of  Boston  (May 
14,  1996)  (audio-tape  on  file  with  Board  of  Appeals,  Boston). 

72.  Hamilton  memorandum,  supra  note  69,  at  2-3.  See  also  Letters  of  Belser 
Louie,  Ph.D.,  Beacon  Hill  Multicultural  Associates,  to  John  Iapini,  Jamaica  Pond 
Association  (Feb.  1,  1996  and  April  5,  1996)  (on  file  with  Board  of  Appeals, 
Boston). 

73.  Any  aggrieved  party  may  appeal  from  a  decision  of  the  Commissioner  to  the 
Board  of  Appeals.  Boston  Enabling  Act,  §  8. 

74.  Id.,  §  6-3(b).  In  approving  a  conditional  use,  the  Board  has  the  right  to  attach 
such  conditions  and  safeguards  "as  it  deems  necessary  to  assure  harmony  with  the 
general  purposes  and  intent  of  this  code."  Id.,  §  6-4.  Examples  of  possible  condi- 
tions might  include  the  imposition  of  yard  size  requirements,  parking  requirements, 
modification  of  exterior  features  of  the  structure,  and  limitations  on  size,  number 
of  occupants,  method  and  time  of  operation,  and  extent  of  facilities.  Id.  In  approv- 
ing a  variance,  the  Board  again  has  a  right  to  attach  conditions  and  safeguards.  Id., 
§7-4. 

75.  The  committee  is  composed  of  members  of  the  Neighborhood  Council  and 
interested  community  participants.  By-laws  of  the  Jamaica  Plain  Neighborhood 
Council,  art  7  (as  amended  on  June  27,  1995).  The  committee  is  empowered, 
together  with  the  Neighborhood  Council,  the  Jamaica  Plain  civic  and  neighbor- 
hood associations,  business  and  trade  groups  and  residents,  to  "continue  to  play  an 
ongoing  role  in  advising  the  City  on  land  use  planning  for  Jamaica  Plain."  Boston 
Zoning  Code,  §  55-6.  To  carry  out  this  charge,  the  committee  reviews  appeals  to 
the  Board  of  Appeals  of  Boston  concerning  conditional  use  permits,  changes  of 
occupancy  and  variances  from  Article  55  of  the  city  zoning  code.  By-laws  of  the 
Jamaica  Plain  Neighborhood  Council,  art  7  (as  amended  on  June  27,  1995). 

76.  The  Neighborhood  Council  subsequently  approved  the  zoning  committee  po- 
sition, and,  on  November  14,  1995,  the  Board  of  Appeals  of  Boston  deferred  con- 
sideration of  the  case  pending  a  meeting  with  the  Jamaica  Pond  Association. 

77.  For  example,  the  Hyde  Square  Task  Force  and  the  Hyde' Jackson  Square  Busi- 
ness Association  spoke  in  favor  of  the  home  to  the  Board,  while  the  Jamaica  Pond 
Association  reported  to  the  Board  that  it  had  voted  14-0  against  the  vendor's  re- 
quest. 

78.  The  contract  was  instead  awarded  to  Bay  Cove  Human  Services,  Inc.  (Bay 
Cove),  a  large,  well-established  vendor.  Thus,  on  July  30,  1996,  the  Board  of  .Ap- 
peals met,  rescinded  its  earlier  approval,  and  dismissed  the  appeal  without  preju- 
dice. Recognizing  the  challenge  of  running  the  Huntington  Avenue  site  as  a  twelve- 
resident  program,  Bay  Cove  intends  to  divide  the  residents  into  two  smaller  hous- 
ing units  and  relocate  them  Telephone  conversation  between  author  and  Stan 
Connors,  Executive  Director,  Bay  Cove  (Sept  24,  1996). 

79.  Horizon  House  v.  Upper  Southampton  Township,  804  F.Supp.  683,  693 
(E.D.Pa.  1992),  aff'd  without  opinion,  995  F.2d  217  (3d  Cir.  1993). 

80.  See  Larkin  v.  State  of  Michigan  Department  of  Social  Services,  89  F.3d  285, 
290  (6th  Cir.  1996);  Robinson  v.  12  Lofts  Realty,  Inc.,  610  F.2d  1032  (2d  Cir. 
1979). 

8 1 .  For  a  discussion  of  the  consensus  among  the  circuits  that  the  FHAA.  applies  to 
cases  of  discriminatory  impact,  see  Soper,  supra  note  6.  at  1046-1050;  see  also 
Bangerterv.  Orem  City  Corp.,  46  F.3d  1491,  1501  (10th  Cir.  1995);  Association 
of  Relatives  and  Friends  of  AIDS  Patients  v.  Regulation  and  Permits  Adminis- 
tration, 740  F.Supp.  95, 103  (D  PR  1990). 

82.  U.S.  v.  Mass.  Industrial  Finance  Agency.  910  F.Supp.  21  (D.Mass.  1996). 
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83.  42  U.S.C.  §  3604{fX3XB).  SeeHovsons,  Inc.  v.  Township  of  Brick,  89  F.3d 
1096  (3d  Cir.  1996);  Horizon  House,  804  F.Supp.  al  699-700;  U.S.  v.  Common- 
wealth of  Puerto  Rico,  764  F.Supp.  220,  224  (DPR  1991);  Malkin,  supra  note 
18,  at  818-821. 

84.  Hovsons,  89  F.3d  at  1104. 

85.  42  U.S.C.  §§  12131-12134. 

86.  Sec.  202  of  the  ADA  provides:  "[N]o  qualified  individual  with  a  disability 
shall,  by  reason  of  such  disability,  be  excluded  from  participation  in  or  be  denied 
the  benefits  of  the  services,  programs,  or  activities  of  a  public  entity,  or  be  sub- 
jected to  discrimination  by  any  such  entity."  42  U.S.C.  §  12132. 

87.  The  term  "disability"  includes  a  mental  disability,  defined  as  a  mental  impair- 
ment that  substantially  limits  one  or  more  major  life  activities,  a  record  of  having 
such  an  impairment,  or  the  perception  of  having  such  an  impairment  42  U.S.C.  § 
12102(2);  29  C.F.R  §  1630.2A(g). 

88.  Innovative  Health  Systems,  Inc.  v.  City  of  White  Plains,  931  F.Supp.  222, 
230-234  (S.D.N.  Y.  1996),  appeal  pending,  No.  96-7797  (2d  Cir.);  see  also  Memo- 
randum of  the  United  States  as  Amicus  Curiae  at  2-13,  Lakes  Region  Consumer' 
Advisory  Board  v.  City  ofLaconia,  No.  93-338-M  (D.N.H.  1993);  but  see  U.S.  v. 
City  of  Charlotte,  N.C.,  904  F.  Supp.  482,  484-485  (W.D.N.C.  1995). 

89.  Section  2  of  the  ADA  which  sets  out  the  Act's  findings  and  purpose,  indicates 
that  the  Act  encompasses  various  forms  of  discrimination,  including  such  behav- 
iors as  "outright  intentional  exclusion"  and  actions  which  have  "discriminatory 
effects  of  architectural,  transportation,  and  communication  barriers."  42  U.S.C.  § 
12101(aX5).  See  also  28  C.F.R.  §  35.13O(bX3X0  (1993)  and  the  preamble,  28 
C.F.R.  App.  A 

90.  42  U.S.C.  §  12131(2);  28  C.F.R  §  35.130(bX7).  The  language  describing 
the  requirement  that  public  entities  modify  practices  and  policies  in  order  to  avoid 
discrimination  differs  slightly  between  the  FHAA  and  the  ADA  while  the  FHAA 
speaks  of  the  need  for  "reasonable  accommodations"  by  such  entities,  the  ADA 
requires  "reasonable  modifications"  by  them. 

9 1 .  To  prevail  on  such  a  claim  under  the  ADA  plaintiffs  need  only  show  that  the 
disability  of  the  residents  was  a  "motivating  factor"  in  the  zoning  decision,  not  that 
the  disability  was  the  sole  or  predominant  motivation.  Innovative  Health  Systems, 
931  F.Supp.  at  241. 

92.  Oxford  House-Evergreen  v.  CityofPlatnfield,169  F.Supp.  1329, 1343  (D.NJ. 
1 99 1 );  see  also  Innovative  Health  Systems,  93 1  F.  Supp.  at  243 . 

93.  Accord,  Potomac  Group  Home  Corp.  v.  Montgomery  County,  823  F.Supp. 
1285,  1296  n.9.  (D.Md.  1993)  (zoning  provision  invalid  if  vast  majority  of  resi- 
dences to  which  hearing  requirement  applies  provide  housing  for  the  disabled). 

94.  See  box  p.  7. 

95.  For  example,  last  year,  Vinfen  Corporation's  attempt  to  locate  eight  disabled 
people  in  Dorchester  produced  sufficient  community  opposition  that  the  vendor 
changed  its  plans.  More  recently,  the  state  Department  of  Youth  Services  dropped 
plans  to  locate  a  group  home  for  teenage  male  clients  after  prospective  Arlington 
neighbors  voiced  opposition  to  the  plans.  Boston  Globe,  Aug.  12,1 996,  at  B3  and 
Aug.  13,  1996,  at  B7. 

96.  See  supra  note  90. 

97.  Larkin.  89  F.3d  at  290. 

98.  Id.  at  291. 

99.  Id.  There  is  some  dispute,  however,  as  to  whether  smaller  spacing  require- 
ments would  survive  a  FHAA  challenge.  See  Larkin,  89  F.3d  at  291  (citing 
Familystyle  of  St.  Paul  v.  City  of  St.  Paul,  923  F.2d  9 1 , 94  (8th  Cir.  1 99 1 ));  Daniel 
Lauber,  A  Real  LULU:  Zoning  for  Group  Homes  and  Halfway  Houses  under  the 
Fair  Housing  Amendments  Act  of 1988,  29  J.  Marshall  L  Rev.  369,  404-405 
(Winter  1996);  but  see  Alliance  for  the  Mentally  III  v.  City  ofNaperville,  923 
F.Supp.  1057,  1075  (N.D.I11.  1996)  (citing Bangerter,  46  F.3d  at  1503).  Spacing 
requirements  have  also  been  analyzed  under  the  reasonable  accommodation  re- 
quirement of  the  FHAA  See  U.S.  v.  Village  of  Marshall,  Wis.,  787  F.Supp.  872 
(WD.  Wis.  1991). 

100.  42  U.S.C.  §  3604(fX9). 

101.  H.R  Rep.  No.  711,  100th  Cong.,  2d  Sess.  29  (1988),  reprinted  in  [1988] 
U.S.  Code  Cong.  &  Admin.  News  2173,  2190. 

102.  H.R  Rep.  No.  711,  100th  Cong.  2d  Sess.  29  (1988),  reprinted  in  [1988] 
U.S.  Code  Cong.  &  Admin.  News  2173,  2189-90. 


103.  See  Bangerter,  46  F.3d  at  1 503. 

104.  See,  e.g.,  Oxford  House  v.  Town  of  Babylon,  819  F.Supp.  1179,  1185 
(E.D.N.Y.  1993)  (despite  community  safety  concerns,  recovering  alcoholics  and 
drug  addicts  must  be  allowed  to  live  in  a  single-family  residential  neighborhood  as 
it  offers  a  stable,  affordable,  drug-free  environment  essential  for  recovery). 

105.  Bangerter,  46  F.3d  at  1495,  1504. 

106.  Potomac,  823  F.Supp.  at  1296;  see  also  Larkin,  89  F.3d  at  291;  Bangerter, 
46  F.3d  at  1503-1504  (requirement  of  community  advisory  committee  analyzed 
pursuant  to  §  3604(fX9)  of  the  FHAA). 

107.  Potomac,  823  F.Supp.  at  1296. 

108.  Id.  at  1 297.  Providers  of  services  for  disabled  persons  recently  described  the 
magnitude  of  this  burden  at  a  hearing  of  the  Zoning  Commission  of  the  City  of 
Boston  The  Commission  was  considering  Text  Amendment  No.  265,  which  would 
make  clinic  use  conditional  in  certain  use  areas,  including  business  areas.  Public 
Hearings,  Aug.  2 1 , 1 996  and  Sept  1 8, 1 996.  Providers  explained  that  notification 
to  prospective  neighbors  does  not  convince  biased  community  members,  while 
gradual  education  through  the  act  of  being  a  neighbor  does  transform  sentiment 
After  the  hearing  on  September  18, 1 996,  the  Commission  approved  the  text  amend- 
ment, modifying  it  slightly  to  make  clinics  an  allowed  use  in  industrial  areas.  See 
also  Habit  Management  Inc.  v.  John  Eade,  No.  96-04 193- A  (Mass.  Sup.  Ct 
Aug.  23,  1996). 

1 09.  Potomac,  823  F.  Supp.  at  1 296  n.  1 0  (citing  M.  Jaffe  &  T.  Smith,  American 
Planning  Ass'n,  Planning  Advisory  Serv.  Rep.  No.  397,  Sittno  Group  Homes  for 
Developmentally  Disabled  Persons  31-33  (1986)). 

110.  Jaffe  &  Smith,  supra  note  109,  at  33. 

111.  Oxford  House  v.  Township  of  Cherry  Hill,  799  F.Supp.  450, 462  n.25  (D.NJ. 
1992);  see  also  Alliance  for  the  Mentally  III,  923  F.Supp.  at  1078. 

112.  This  point  will  probably  be  considered  by  a  nine-member  commission  charged 
with  investigating  the  laws,  policies  and  practices  utilized  in  siting  community- 
based  human  service  facilities  and  the  policies  relative  to  neighborhood  and  com- 
munity planning,  involvement,  and  education,  and  then  providing  the  Legislature 
with  recommendations  by  the  end  of  the  calendar  year.  Outside  §  665,  FY  1997 
Budget 

113.  Depending  on  location,  persons  aggrieved  by  a  decision  of  a  Board  of  Ap- 
peals or  other  special  permit  granting  authority  may  appeal  to  land,  superior,  or 
housing  court  Mass.  Gen.  L.  ch.  40 A  §  17;  see  also  Boston  Enablino  Act,  § 
10A 
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MONDAYS,  WEDNESDAYS,  and  FRIDAYS 
10  a.m.  to  noon 
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Legislative  Highlights 

Melissa  Porter 
Paralegal,  Mental  Health  Legal  Advisors 
Committee 

Please  note:  The  following  entries  were  accurate  as  of 
October  7,  1996.  The  status  of  bills  may  have  changed  since 
that  date.  (H.  =  House,  S.  =  Senate) 

New  Law 

Doctors'  Disclosure  Law  -  H.  5662  allows  the  pub- 
lic to  obtain  information  on  a  physician's  professional  back- 
ground. The  background  profile  covers  the  past  ten  years 
and  includes  information  about  doctors'  education,  train- 
ing, disciplinary  actions,  malpractice  judgments,  settlements 
and  criminal  records.  Information  is  easily  accessible  by 
calling  the  Board  of  Registration  in  Medicine.  The  physi- 
cian profile  will  also  be  available  by  May  1997  through 
internet  access  via  the  World  Wide  Web.  Consumer  groups, 
hospital  and  public  libraries  may  obtain  this  information 
for  a  fee  on  CD-ROM.  A  toll-free  number,  (800)  377-0550, 
went  into  service  on  November  7,  1996.  The  American 
Medical  Association  now  has  biographical  information  in- 
cluding education,  residencies,  board  certification  and  more 
on  about  650,000  physicians  available  on  the  Internet  site: 
http://www.ama-assn.org.  This  law  took  effect  on  Novem- 
ber 7,  1996. 

Insurance  Payments  to  Licensed  Mental  Health 
Workers  -  S.  1940  authorizes  licensed  mental  health  coun- 
selors to  receive  certain  insurance  payments.  Consulta- 
tions and  diagnostic  or  treatment  sessions  are  included, 
provided  that  services  are  rendered  by  a  psychotherapist, 
psychologist,  licensed  independent  clinical  social  worker, 
licensed  mental  health  counselor,  or  certified  clinical  spe- 
cialist in  psychiatric  and  mental  health  nursing.  This  law 
became  effective  on  November  9,  1996. 

Non-Group  Health  Lnsurance/Non-Discrimination 
-  H.  6231  provides  that  any  child  who  is  mentally  ill  or 
physically  incapable  of 
earning  a  living  will  be  cov- 
ered under  their  family's 
health  insurance  without 
age  limitations.  The  child 
will  be  found  eligible  for 
services  if  the  parent  is  a 
current  member  under  a 
contract  for  family  health 
insurance  and  the  child  con- 
tinues to  be  mentally  or 
physically  incapable  of 
earning  a  living.  This  law 
took  effect  August  15, 
1996. 


Supreme  Court  Denies  Review  in  McCabe 

On  October  7,  1996,  the  Supreme  Court  denied  the 
plaintiff  s  petition  for  certiorari  in  McCabe  v.  City  of  Lynn, 
117  S.Ct.  275,  thus  leaving  the  First  Circuit's  decision  in 
place.  See  McCabe  v.  Life -Line  Ambulance  Service,  Inc., 
11  F.3d  540  (1st  Cir.  1996),  rev'g  sub  nom.  McCabe  v. 
City  of  Lynn,  875  F.Supp.  53  (D.Mass.  1995).  As  the  pre- 
vious two  issues  of  the  Advisor  discuss  in  detail,  the  First 
Circuit  had  rejected  the  district  court's  holding  and  con- 
cluded that  police  do  not  need  a  warrant  to  enter  a  home  in 
order  to  serve  a  "pink  paper"  and  detain  the  individual  pur- 
suant to  Mass.  Gen.  L.  ch.  123,  §  12(a). 


Increased  Access  to  Health  Care  -  H.  6 1 07  expands 
Medicaid  eligibility  to  children  up  to  age  twelve  whose  fam- 
ily incomes  are  below  200%  of  the  federal  poverty  level. 
Children  who  do  not  qualify  for  Medicaid  now  have  better 
access  to  the  Children's  Medical  Security  Plan  (CMSP)  by 
paying  for  services  on  a  sliding  fee  scale.  Adolescents  aged 
thirteen  through  eighteen  as  well  as  adults  between  ages 
nineteen  and  sixty-four  whose  family  incomes  are  below 
133%  and  who  would  not  qualify  for  Medicaid  may  qualify 
for  partial  benefits.  This  law  also  establishes  a  new  pro- 
gram of  prescription  drug  assistance  for  low-income  se- 
niors. Funding  for  services  come  from  government  match- 
ing funds  and  an  increase  of  twenty-five  cents  per  package 
on  cigarettes.  The  law  took  effect  on  October  1,  1996. 

Hate  Crime  Law  -  H.  5191  penalizes  a  person  who 
commits  assault  or  battery  on  another,  or  damages  per- 
sonal property  of  another  with  the  intent  to  intimidate  be- 
cause of  race,  color,  religion,  national  origin,  sexual  orien- 
tation, or  disability.  The  penalty  for  assault  is  a  fine  of 
$5000  or  imprisonment  for  up  to  2  'A  years  or  both.  The 
penalty  for  battery  which  results  in  bodily  injury  is  a  fine 
of  $  10,000  or  up  to  5  years  imprisonment  or  both.  A  per- 
son convicted  under  the  law  must  complete  a  diversity 
awareness  program  prior  to  release.  This  law  took  effect 
on  October  12,  1996. 

Sex  Offender  Registry  -  H.  5949  requires  that  sex 
offenders  convicted  or  released  from  prison  for  a  sex  crime 
in  the  past  15  years  must  register  their  address  with  local 
police  for  up  to  20  years  after  release.  The  sex  offender 
registry,  established  by  the  Criminal  History  Systems  Board, 
will  maintain  information  on  all  sex  offenders  known  to  the 
registry.  All  cities  and  towns  in  the  Commonwealth  must 
compile  databases  of  sex  offenders.  Police  will  notify  com- 
munity groups  if  a  convicted  sex  offender  is  considered  to 
be  a  moderate  or  high  risk  of  offending  again.  The  history 
of  youthful  offenders  will  be  public  knowledge  as  well.  If  a 
sex  offender  does  not  register,  penalties  will  be  enforced.  A 
first  conviction  carries  a  penalty  of  imprisonment  for  2  'A 
years  and/or  $1000  fine.  Second  and  subsequent  convic- 
tions carry  penalties  of  90  days  to  2  V:  years  in  jail  and  a 

fine  of  up  to  $5000.  Sex 
offenders  on  parole  or 
probation  who  fail  to  reg- 
ister risk  immediate  re- 
turn to  prison.  This  law 
took  effect  on  October  1, 
1996. 

Prosecution  of 
Violent  Juvenile  Offend- 
ers -  H.  5876  abolishes 
the  use  of  transfer  hear- 
ings. Adolescents  four- 
teen years  old  and  up 
charged  with  murder  will 
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be  tried  and  sentenced  as  adults.  Those  between  the  ages  of 
fourteen  and  sixteen  charged  with  specific  violent  felonies 
will  encounter  adult  trial  in  juvenile  court  and  receive  adult 
prison  sentence  instead  of  commitment  to  the  Department 
of  Youth  Services.  A  new  category  of  juvenile  offenders 
called  "youthful  offenders"  are  youth  between  fourteen  and 
seventeen  years  old  who  have  committed  a  felony  and  have 
already  been  committed  to  DYS  or  have  committed  an  of- 
fense involving  serious  bodily  harm.  Once  a  juvenile  is  de- 
termined to  be  a  youthful  offender  prosecutors  may  use 
discretion  in  seeking  an  indictment.  A  juvenile  court  judge 
has  three  sentencing  options.  The  judge  may  sentence  as 
provided  by  law,  commit  the  juvenile  to  DYS  until  age  2 1 
and  apply  an  adult  suspended  sentence,  or  commit  the  ju- 
venile to  DYS  until  age  2 1 .  This  law  went  into  effect  on 
October  1,  1996. 

Fiscal  Year  Budget  '97-  H.  6100  implements  a  five- 
year  plan  analyzing  operational  status  of  facilities  man- 
aged and  operated  by  the  state  to  maintain  the  same  level  of 
services  to  consumers  upon  the  closure  and  consolidation 
of  facilities  under  the  Departments  of  Public  Health,  Men- 
tal Health  and  Mental  Retardation.  The  plan  will  specify 
the  number  of  consumers  residing  in  each  facility  as  of 
June  30,  1996  and  project  the  current  average  cost  of  con- 
sumer care  and  number  of  proposed  placements  into  com- 
munity-based settings  with  time  frames  and  analysis  of 
availability  over  a  five-year  period.  The  plan  will  also  com- 
pare the  distribution  of  other  state  facilities  and  detail  pro- 
jected costs  associated  with  the  maintenance  of  the  existing 
facilities.  The  Departments  of  Mental  Health  and  Mental 
Retardation  may  not  take  action  in  reducing  the  client  popu- 
lations as  a  means  to  close  any  facilities  until  the  five-year 
plan  is  completed,  a  public  hearing  has  been  conducted  and 
the  legislature  has  been  given  at  least  six  months'  notice  of 
the  closure.  If  a  facility  has  been  chosen  to  close,  consum- 
ers will  be  transferred  to  another  state  facility  or  commu- 
nity placement  staffed  by  state  employees.  Transfers  will 
occur  only  when  it  is  both  clinically  warranted  as  deter- 
mined by  the  client's  individual  service  plan  and  approved 
by  the  client.  The  client  or  guardian  shall  be  notified  in 
writing. 

Another  section  of  H.  6 100  establishes  a  special  com- 
mission for  community-based  human  service  facilities  con- 
sisting of  nine  members  to  conduct  an  investigation  and 
study  of  the  laws,  policies  and  practices  currently  utilized 
in  community-based  human  service  facilities.  The  special 
commission  is  expected  to  review  policies  relative  to  neigh- 
borhood and  community  planning,  involvement  and  educa- 
tion and  produce  a  report  with  results  of  its  investigation 
providing  recommendations  to  the  Senate  and  House  of 
Representatives  by  December  31,  1996. 

A  special  education  study  commission,  established  by 
H.  6100,  consists  of  thirteen  members  who  are  appointed 
to  conduct  an  investigation  and  study  related  to  impacts  of 


special  education  programs  for  eligible  students  and  finances 
of  school  districts  and  municipalities.  H.  6100  went  into 
effect  on  July  1 , 1 996.  For  more  information  on  the  impact 
which  reorganization  will  have  on  mental  health  issues  and 
services,  contact  MHLAC  at  (617)  338-2345. 

Bills  from  Last  Session 

Except  in  extraordinary  circumstances  no  additional  leg- 
islation may  pass  in  this  session.  All  bills  mentioned  in  the 
Spring  1996  issue  of  the  Advisor  will  have  to  be  refded  and 
introduced  by  December  4,  1996.  The  next  legislative  session 
will  begin  on  January  1 ,  1997.  Any  bills filed  by  the  December 
4th  deadline  will  have  a  two-year  life  cycle  and  will  not  have 
to  be  re-introduced  until  the  Fall  of 1998.  The  following  infor- 
mation gives  the  name,  number  and  status  of  bills  previously 
noted  in  the  last  issue  of  the  Advisor. 

Bill  Of  Rights  -  H.  2013,  S.  73 1  has  been  re-drafted 
(S.  2397)  and  has  been  passed  to  be  engrossed  by  the  Sen- 
ate and  sent  to  House  Ways  and  Means  Committee.  For 
more  information  contact  Susan  Fendell,  Mental  Health 
Legal  Advisors  Committee,  (617)  338-2345,  or  Judith 
Meredith,  Meredith  and  Associates,  (617)  338-0954. 

Five  Fundamental  Rights  -  H.  1524,  S.  615  is  as- 
signed to  the  House  Ways  and  Means  Committee  after  be- 
ing reported  favorably  out  of  the  Joint  Committee  on  Hu- 
man Services  and  Elderly  Affairs.  For  more  information 
contact  Susan  Fendell,  Mental  Health  Legal  Advisors  Com- 
mittee, (617)  338-2345,  or  Judith  Meredith,  Meredith  and 
Associates,  (617)  338-0954. 

Conditional  Release  -  S.  2223  is  currently  in  the  Sen- 
ate Committee  on  the  Judiciary.  For  more  information,  con- 
tact Gill  Deford,  Mental  Health  Legal  Advisors  Commit- 
tee, (617)338-2345. 

Crime  Victim  Notification  -  S.  624  has  been  re-drafted 
(S.  2122)  and  has  been  engrossed  by  the  Senate,  which 
makes  it  ready  for  passage  pending  the  House's  consider- 
ation. For  more  information  contact  Barbara  Rhuda,  Alli- 
ance for  the  Mentally  111,  (508)  777-3277. 

Anti-Aversives  -  H.  3358  has  been  assigned  to  a  study 
(H.  5334)  in  the  House  Rules  Committee.  For  more  infor- 
mation contact  Judith  Meredith,  Meredith  and  Associates, 
(617)338-0954. 

Commitment  -  H.  2027  and  H.  2029  have  been  con- 
solidated into  H.  5173  which  is  in  a  study  in  the  House 
Ways  and  Means  Committee.  For  more  information  on  op- 
posing these  bills  contact  Robert  Fleischner,  Center  for 
Public  Representation,  (413)  586-6024. 

Citizen  Monitoring  -  S.  1923  is  in  the  Senate  Rules 
Committee  after  being  reported  out  of  the  Joint  Committee 
on  Human  Services  and  Elderly  Affairs  with  a  recommen- 
dation for  a  study  by  a  commission  composed  of  consum- 
ers, family  members,  advocates,  commissioners,  and  legis- 
lators. For  more  information  contact  Barbara  Rhuda,  Alli- 
ance for  the  Mentally  111,  (508)  777-3277. 

Patient-Therapist  Sexual  Relations  -  H.  2339  was 
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placed  in  a  study  order  (H.  5333)  after  being  heard  by  the 
Criminal  Justice  Committee. 

H.  2371  is  in  third  reading  in  the  House  after  being 
favorably  reported  out  of  the  Health  Care  Committee.  For 
more  information  on  either  of  these  bills,  contact  Linda 
Jorgenson,  Co-Chair  of  the  Subcommittee  on  Criminal  and 
Civil  Litigation  of  the  House  Committee  on  Physician- 
Therapist  Sexual  Misconduct,  (617)  491-1200. 

Insurance  Equity  -  S.  1969  is  in  a  study  order  in  the 
Senate  Rules  Committee  after  being  heard  by  the  Insur- 
ance Committee.  For  more  information  contact  Barbara 
Rhuda,  Alliance  for  the  Mentally  111,  (508)  777-3277. 

CHILDREN: 

Special  Education  -  H.  5564  is  currently  being  con- 
sidered by  the  House  Ways  and  Means  Committee.  For 
more  information  contact  Sara  Berman  or  Tim  Sindelar, 
Disability  Law  Center,  (617)  723-8455. 

Children  and  Disabled  Persons  Protection  Division 
-  H.  2755  is  now  in  a  study  in  House  Rules  (H.  5007).  For 
more  information  contact  Richard  Rogers,  Representative 
Scaccia's  Chief  of  Staff,  (617)  722-2430. 

Children 's  Mental  Health  Services  -  H.  1997  is  in  a 
study  in  House  Rules  (H.  5328).  For  more  information 
contact  Bonnie  Gorman,  Parent  Professional  Advocacy 
League,  (617)  472-4498. 

Children 's  Access  to  Health  Care  -  H.  1 987  is  in  the 
>  House  Ways  and  Means  Committee  after  being  reported 
favorably  out  of  the  Health  Care  Committee.  For  more  in- 
formation contact  Susan  Wolfson,  Massachusetts  Legisla- 
tive Children's  Caucus,  (617)  722-2116. 

DISABLED  PERSONS  PROTECTION 
COMMISSION  (DPPC): 

DPPC  Mandate  Extended  To  Include  Elders  -  H. 
2009  is  assigned  to  the  House  Ways  and  Means  Committee 
after  being  reported  favorably  out  of  the  Joint  Committee 
on  Human  Services  and  Elderly  Affairs  Committee. 

Civil  Remedy  To  Supplement  Criminal  Sanction  - 
H.  2107  is  assigned  to  the  House  Ways  and  Means  Com- 
mittee after  being  reported  favorably  out  of  the  State  Ad- 
ministration Committee. 

For  more  information  on  either  of  these  bills  contact 
Ralph  Calderaro,  Legal  Counsel,  (617)  727-6465  ext.  123. 

GUARDIANSHIP: 

Guardianship  Standards  -  H.  5 145  is  in  a  study  or- 
der in  House  Rules  after  being  reported  out  of  the  Judiciary 
Committee.  S.  885  is  in  Senate  Ways  and  Means  after  be- 
ing favorably  reported  out  of  the  Judiciary  Committee.  For 
more  information  contact  Judith  Lennett,  (617)  522-8755 
or  John  Ford,  (617)  599-7730. 

Public  Guardianship  Commission  -  H.  4786  is  in  a 
study  order  in  House  Rules  after  being  heard  by  the  Judi- 
ciary Committee.  S.  1793  is  in  the  Senate  Ways  and  Means 
Committee  after  being  reported  out  favorably  from  the  Joint 
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Committee  on  Human  Services  and  Elderly  Affairs.  For 
more  information  contact  Ernest  Winsor,  Massachusetts 
Law  Reform  Institute,  (617)  357-0700. 

Temporary  Guardianship  -  H.  5 146  is  in  a  study  or- 
der in  House  Rules  after  being  heard  by  the  Judiciary  Com- 
mittee. For  more  information  contact  John  Mahoney,  De- 
partment of  Mental  Retardation,  (617)  727-5608,  ext.  206. 

Voting  and  Guardianship  -  H.  194  was  read  three 
times  in  the  House  and  is  currently  in  the  Senate  Steering 
and  Policy  Committee.  The  Senate  has  ordered  H.  194  to  a 
third  reading.  For  more  information  contact  John  Mahoney, 
Department  of  Mental  Retardation,  (617)  727-5608,  ext. 
206. 


Mental  health  consumers  and  providers  inter- 
ested in  legislation  on  human  rights  and  men- 
tal health  managed  care  may  call  Mental  Health 
Legal  Advisors  Committee  during  intake  hours 
for  further  information. 
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MHLAC  AVAILABLE 
TO  HELP  ON 
"9(a)"  APPEALS 

CPCS  attorneys  and  others  who 
wish  to  appeal  commitment  or 
antipsychotic  medication  orders,  pur- 
suant to  Mass.  Gen.  L.  ch.  123,  §  9(a), 
should  feel  free  to  contact  MHLAC. 
Depending  on  the  circumstances,  we 
may  be  able  to  assist  with  the  appeal. 

MHLAC  Permanent  Staff 

Laura  Colby,  Business  Manager 
GillDeford,  Director 
Kate  Dulit,  Staff  Attorney 
Susan  Fendell,  Senior  Attorney 
Jennifer  Honig,  Staff  Attorney 
Melissa  Porter,  Paralegal 
Eleanor  Sarcia,  Administrative  Assistant 
Gina  Yarbrough,  Staff  Attorney 
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There  is  a  lot  happening  in  the  mental  health  legal  arena 
these  days,  and  the  length  of  this  Advisor  reflects  those  devel- 
opments. In  this  issue,  we  are  trying  both  to  alert  our  readers 
about  new  matters  and  also  to  update  them  about  earlier  con- 
cerns. 

Bob  Fleischner,  despite  a  host  of  demanding  responsi- 
bilities which  includes  being  the  head  of  the  Protection  and 
Advocacy  Project  in  Massachusetts,  generously  agreed  to  re- 
view the  status  of  the  DMH  regulatory  review  process.  We  very 
much  appreciate  his  contribution. 

Susan  Fendell  details  the  many  problems  (including  sim- 
ply obtaining  information)  created  by  the  managed  care  pro- 
vider who  took  over  last  summer.  Gina  Yarbrough  revisits  the 
issue  of  parents  with  mental  illness  (see  Spring  1996  Advisory 
and  Jennifer  Honig  analyzes  the  relationship  between  commu- 
nity housing  and  the  right  to  refuse  treatment.  There  was  a 
happy  ending  for  Granada  House  (see  Fall  1996  Advisory  a 
group  care  residence  which  beat  an  adverse  zoning  decision  in 
court.  And,  with  thousands  of  new  bills  fled  at  the  beginning 
of  the  two-year  legislative  cycle  in  December  1 996,  many  pend- 
ing pieces  of  proposed  legislation  may  affect  mental  health 
consumers. 

On  the  personnel  front,  Walter  Noons  took  over  the 
MHLAC  legal  advocate  position  in  April.  As  a  former  parale- 
gal at  Greater  Boston  Legal  Services  and  a  recent  law  gradu- 
ate, Walter  brings  considerable  experience  to  the  position.  I 
also  want  to  thank  Nella  Stern,  who  filed  in  on  short  notice  as 
a  temporary  paralegal,  performing  with  enthusiasm  and  skill. 

Gill  Deford 
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MHMA  Wrapping  Up; 
Partnership  Starting  Up 

Susan  Fendell,  Senior  Attorney 
Mental  Health  Legal  Advisors  Committee 

Introduction 

As  Mental  Health  Management  of  America  (MHMA) 
ends  its  four-year  stint  managing  the  mental  health  care 
benefits  of  Medicaid  recipients,  and  the  Massachusetts  Be- 
havioral Health  Partnership  assumes  the  helm,1  the  lack  of 
data  necessary  to  monitor  the  Mental  Health/Substance 
Abuse  Program  impairs  the  ability  of  the  Division  of  Medi- 
cal Assistance  (DMA)  and  the  public  to  determine  the 
program's  actual  operation  and  impact  on  recipients.  Not 
only  is  the  impact  of  private  management  on  quality  of  care 
at  issue,  but  also  whether  the  touted  savings  to  the  Com- 
monwealth have  materialized  and  benefited  the  population 
who  are  the  subject  of  this  free  market  experiment. 

MHMA  has  failed  to  turn  in  reports  required  under 
its  contract  with  the  Commonwealth.2  For  example,  MHMA 
has  not  filed  up-to-date  reports  on  recidivism.  The  service 
expenditure  data  provided  by  MHMA  is  difficult  to  inter- 
pret in  light  of  side  settlements  with  providers  that  are  not 
included  within  those  reports,  as  discussed  below. 

With  the  new  provider,  data  problems  continue. 
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Richard  Sheola,  Chief  Executive  Officer  of  the  Partnership, 
still  considers  his  company's  data  to  be  preliminary  and 
misleading.3  Laurie  Ansorge,  the  new  director  of  the  DMA 
program,  agreed  and  stated  that,  looking  at  current  data,  it 
would  appear  that  the  Partnership  has  spent  nothing  on 
Department  of  Mental  Health  (DMH)  services  .4  More  than 
seven  months  after  the  Partnership  took  the  reigns  from 
MHMA,  DMA  and  DMH  sources  stated  that  they  were 
still  waiting  for  basic  information  on  service  expenditures 
and  the  number  of  recipients  accessing  services.5 

The  Commonwealth  has  delegated  the  mental  health 
care  of  over  400,000  citizens  to  a  private  entity,  yet  that 
private  entity,  which  has  control  over  the  data  necessary  to 
monitor  the  program's  operation,  either  is  too  inept  or  is 
unwilling  to  share  that  information  with  the  Commonwealth. 
Mitigating  this  assessment  is  the  fact,  as  confirmed  by 
DMA's  Ansorge,  that  the  Commonwealth's  contract  with 
the  Partnership  was  vague  as  to  how  information  was  to  be 
reported.  This  has  left  DMA  unable  to  monitor  the  private 
contractor  and  raises  serious  questions  about  whether  the 
privatization  of  mental  health  care  management  is  tenable. 

The  limited  information  available,  however,  shines 
some  light  on  the  program's  operation.  This  article  will 
focus  on  that  available  material. 

MHMA  Ends  Its  Tenure  with  Most  Trends 
Undisturbed 

The  major  service  trends  that  appeared  early  in 
MHMA's  tenure  continued  throughout  the  1994-1996  pe- 
riod when  it  managed  services.  The  number  of  recipients 
and  expenditures  for  medication  services  continued  to  rise.6 
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Expenditures  per  recipient  for  outpatient  therapy  decreased, 
although  expenditures  increased  slightly  as  the  number  of 
recipients  using  these  services  increased.  Expenditures  for 
crisis  care,  as  well  as  the  number  of  recipients  using  these 
diversionary  services,  increased,  but  per  recipient  expendi- 
tures were  flat.  The  only  early  trend  that  did  not  continue 
was  that  for  inpatient  expenditures,  which  were  cut  drasti- 
cally early  in  MHMA's  management  due  to  a  change  in 
rates  paid  hospitals. 


Adult  Hospital  Expenditures 
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One  of  the  initial  promises  of  privatization  was  that 
savings  in  inpatient  expenditures  would  be  utilized  to  bol- 
ster outpatient  services,  thereby  maintaining  more  recipi- 
ents in  the  community.  This  did  not  occur,  unless  one  fac- 
tors in  the  drastic  increase  in  the  use  of  medication.  Rather, 
while  the  gulf  between  the  number  of  recipients  using  hos- 
pital services  to  the  total  number  of  recipients  grew,  the 
number  of  recipients  receiving  outpatient  therapy7  closely 
tracked  the  total  number  of  recipients.  This  may  in  part  be 
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■  Recipients  Using  Therapy 
□  Total  Recipients 


attributable  to  the  rise  in  AFDC  recipients  (54%)  and  the 
decrease  in  recipients  with  disabilities  (-13%).  Not  clearly 
attributable  to  enrollment  is  the  27%  drop  in  expenditures 
per  recipient  for  outpatient  therapy.8 
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MHMA  expenditures  for  services  are  difficult  to  track. 
Providers  complained  that  legitimate  claims  were  being 
denied  and  sought  payment  for  services  rendered.  The  above 
data  does  not  include  numerous  settlements  which  MHMA 
reached  with  inpatient  and  outpatient  providers.9  Mental 
Health  Corporations  of  Massachusetts,  a  trade  organiza- 
tion representing  90  outpatient  providers,  including  some 
of  the  larger  mental  health  clinics,  reached  a  settlement  with 
MHMA  and  DMA  of  almost  $4  million  on  behalf  of  its 
providers  which  entailed  payment  of  70  cents  on  the  dollar 
for  all  claims  during  FY93, 94,  and  95. 10  MHMA  and  DMA 
also  reached  a  similar  settlement  with  the  hospitals.  On 
behalf  of  six  hospitals,  the  Massachusetts  Association  of 
Psychiatric  Health  Systems  settled  claims  for  all  services 
rendered  prior  to  July  1995  for  $3.6  million.11  Massachu- 
setts Hospital  Association  members  settled  for  almost  $2.4 
million.12 

For  FY96,  MHMA  is  settling  individually  with  pro- 
viders. Rather  than  reviewing  each  claim,  MHMA  is  pri- 
marily adjusting  for  computer  glitches  that  rejected  whole 
categories  of  claims.  The  total  amount  of  the  settlements 
will  change  expenditures  by  about  3-5%  per  year,  but  does 
not  appear  to  change  the  trends  in  expenditures  for  each 
type  of  service.  Nevertheless,  this  botched  claims  proce- 
dure, which  included  both  faulty  denials  and  the  double 
submission  of  some  claims  by  providers  to  ensure  payment, 
makes  it  difficult  for  DMA  to  analyze  its  first  four  years  of 
private  management  of  mental  health  care. 

MHMA  Profits/Loss 

In  FY93,  the  first  year  of  privately  managed  mental 
health  care  for  Medicaid  recipients,  MHMA  received  in- 
tense media  coverage  for  saving  the  Commonwealth  money 
by  managing  its  mental  health  care  services.  However,  that 
seems  to  have  been  a  flash  in  the  pan,  as  the  following 
chart  indicates.13 


DMA  Paid 

MHMA  Spent 
(Includes 
Admin.  Costs) 

Difference 

MHMA  Bonus/ 
(Liability) 

1993 

$172.8  million 

$159.6  million 

$13.2  million 

$1.15  million 

1994 

$169.6  million 

$175.9  million 

($6.3  million)14 

($1  million) 

1995 

$173.3  million 

$186.2  million 

($12.9  million)13 

($750,000) 

Thus,  the  Commonwealth,  following  a  one-year  sav- 
ing, has  picked  up  costs  of  $5.3  million  and  $12.1  million 
|  in  1994  and  1995.  A  final  reconciliation  for  1996  has  not 
been  performed,  but,  based  on  a  review  of  available  claims 
data,  it  is  unlikely  that  the  Commonwealth  will  realize  any 
significant  savings  for  that  period.16 

It 


Some  analysts  may  claim  that  the  savings  must  be 
considered  greater  than  the  annual  dollar  amount  above  or 
below  the  capitation  rate,  and  should  include  the  savings 
compared  to  the  pre-managed  care  growth  rate  of  Medic- 
aid. Growth  rate  projections  assume  that  the  Commonwealth 
could  not  have  taken  some  of  the  steps,  such  as  adjusting 
hospital  payment  rates,  that  MHMA  took  to  counter  the 
growth  in  costs.17  Of  course,  these  "savings"  analyses  do 
not  incorporate  the  costs  to  the  Commonwealth  of  prepar- 
ing the  requests  for  proposals,  reviewing  responses,  and 
negotiating  contracts,  all  of  which  are  inherent  in  privatizing 
the  management  of  mental  health  care.  Perhaps  most  im- 
portantly, these  analyses  do  not  address  the  human  cost  of 
directing  scarce  public  funds  from  mental  health  services 
to  administrative  costs. 

Partnership  Claims 

Although  the  Partnership  admits  that  its  expenditure 
data  is  incomplete,  some  information  can  be  gleaned  from 
the  statistics  on  its  first  three  months  of  operation.18  The 
first  month,  however,  will  reflect  some  continuing  services 
authorized  by  MHMA,  which  were  not  paid  via  the  capita- 
tion rate  designed  to  cover  Medicaid  services,  but  by  a  sepa- 
rate monthly  allocation  for  July  1996. 

The  number  of  persons  hospitalized  actually  increased 
somewhat.  However,  the  total  expenditures  for  hospital  care 
decreased  from  MHMA  levels  and  the  expenditures  per 
recipient  decreased  dramatically.19 


Expenditure  Per  Unduplicated  Recipient 
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Partnership  assumed  control  July  1996.  | 

Average  length  of  stay  in  hospitals  for  adults  decreased 
from  a  high  of  10.35  days  in  July  to  7.73  days  in  Septem- 
ber.20 The  average  length  of  stay  in  hospitals  for  children 
and  adolescents  also  decreased  -  from  13.85  to  10. 10  days 
and  from  12.58  to  8.73  days,  respectively.21  These  lengths 
of  stay  are  lower  than  the  1 996  av  erage  length  of  stay  un- 
der MHMA  management:  adult  10.2.  children  16  2,  and 
adolescent  13. I.22  The  same  is  true  for  acute  residential 
services:23 
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Average  Length  of  Stay: 
Acute  Residential  Services 

MHMA 

(1996  average) 

Partnership 
(3rd  quarter  1996 
average) 

Children 

17.6 

11.86 

Adolescents 

15.9 

9.31 

Initial  Partnership  reports  indicate  that  spending  for 
disabled  recipients  exceeds  the  designated  capitation  rate 
while  the  Partnership  is  spending  about  12%  less  than  the 
capitation  rate  for  AFDC  recipients.24  The  company  is 
spending  about  52%  more  than  the  capitation  rate  for-per- 
sons  with  disabilities,25  but,  since  they  constitute  a  much 
smaller  percentage  of  the  covered  Medicaid  population,  the 
impact  of  this  overspending  is  counterbalanced  by  the 
underspending  on  the  much  larger  AFDC  population.26  As 
a  consequence,  overall  spending  is  about  14%  above  the 
Partnership's  target.27  However,  since  these  reports  are  in 
part  based  on  authorizations,  which  far  exceed  the  services 
actually  incurred  (in  some  cases  by  100%),  the  "excess" 
spending  may  not  materialize. 

Provider  Rates 

Between  July  1996  and  March  1997,  most  therapists 
feared  a  pay  cut.  The  Partnership  told  the  legislature  that  it 
would  cut  $4  million  from  outpatient  care  by  reducing  the 
rates  for  individual  therapy  by  a  social  worker  (by  $2), 
family  therapy,  and  group  therapy.  Elizabeth  Funk,  Execu- 
tive Director  of  Mental  Health  Corporations  of  Massachu- 
setts, complained  that  providers  have  not  had  a  rate  in- 
crease for  these  services  in  eight  years. 

Partnership  rates  for  outpatient  services  differ  from 
MHMA's  rates  in  method  of  payment  and,  to  a  slight  de- 
gree, amount.  Under  MHMA,  a  service  was  reimbursed  at 
a  particular  rate  regardless  of  who  rendered  that  service. 
Under  the  Partnership,  rates  vary  depending  upon  the  pro- 
vider (e.g.,  MD,  RN,  psychologist,  or  masters  level  profes- 
sional). The  most  recent  rate  changes  adopted  by  the  Part- 
nership28 encourage  shorter  medical  management  visits  for 
most  recipients,  and  shorter  group  and  family  therapy  ses- 
sions.29 The  incentive  to  reduce  session  lengths  came  in  the 
form  of  reducing  medical  management  by  a  physician  from 
$76  for  30  minutes  to  $38  for  "standard"  visits  and  $52  for 
"complex"  visits,30  and  from  failing  to  specify  that  group 
and  family  therapy  sessions  should  be  1 .5  hours.31  The  rates 
continue  to  reward  group  over  individual  therapy.  Individual 
therapy  is  currently  and  will  continue  to  be  reimbursed  at 
$66  per  hour.32  Group  therapy  will  be  reimbursed  at  a  rate 
of  $23  per  60  to  90  minutes,  an  increase  over  the  current 
MHMA  rate  of  $21  for  one  and  a  half  hours.  The  other 
service  for  which  the  Partnership  has  raised  outpatient  rates 
is  family  consultation,33  although  it  lowered  the  rate  for 
other  case  consultation  to  $59  from  MHMA's  $65  per  hour. 


Appeals 

The  Partnership's  grievance  reports  are  indeed  incred- 
ible. According  to  the  summary  submitted  to  DMA,  from 
July  through  December  1996,  only  one  complaint  was  filed 
against  the  Partnership  and  only  six  complaints  were  filed 
against  providers.34  If  this  information  is  correct,  there  are 
several  possibilities:  1)  the  Partnership  has  been  generous 
and  accurate  in  its  service  authorizations;  2)  providers  are 
intimidated  by  the  prospect  of  complaining  to  the  Partner- 
ship in  light  of  the  ongoing  network  procurement  process; 
or  3)  enrollees  are  unaware  of  the  role  which  the  Partner- 
ship plays  in  treatment  decisions  and/or  are  unaware  of  the 
complaint  procedure. 

Partnership's  Network  of  Providers 

The  Partnership  began  its  management  in  July  using 
the  providers  that  had  contracted  in  the  past  with  MHMA. 
It  planned  to  select  its  own  network  of  inpatient,  outpa- 
tient, and  emergency  service  providers  on  a  timeline  that 
repeatedly  has  been  pushed  into  the  future.  The  most  re- 
cent deadline  for  submitting  its  recommendations  to  DMA 
for  outpatient  providers  was  March  1,  1997.  Inpatient  pro- 
curement will  not  begin  until  late  summer.  As  of  this  writ- 
ing, the  Partnership  planned  to  finalize  its  outpatient  net- 
work some  time  this  Spring. 

So  many  questions  were  generated  by  the  Partnership's 
Request  for  Proposal  (RFP)  for  outpatient  services  that  it 
created  a  question  and  answer  forum  at  the  Partnership's 
website.35  For  example,  the  answers  clarify  that  licensed 
social  workers  may  not  be  part  of  the  network  as  individual 
clinicians,  but  must  be  part  of  a  group  or  work  in  a  facility 
or  clinic,36  that  home  visits  are  reimbursed  at  the  same  rate 
as  office  visits,37  and  that  programs  must  check  with  the 
Partnership  before  speaking  to  the  media.38  One  perplex- 
ing answer,  given  that  the  contract  between  DMA  and  the 
Partnership  prohibits  subcapitation  in  its  first  two  years 
unless  otherwise  directed  by  DMA,39  is  that  the  Partner- 
ship will  accept  case  rate  proposals  for  intensive  outpatient 
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Interactive  Voice  Response  System  (IVR) 

The  Partnership  has  touted  its  automated  outpatient 
authorization  system  as  relief  to  providers  from  onerous 
administrative  burdens.  Indeed,  the  concept  of  dialing  into 
a  computer,  entering  the  recipient's  identification  number, 
effective  date  of  service,  number  of  sessions  requested,  and 
primary  (and,  if  applicable,  secondary)  DSM IV  code,  rather 
than  filling  out  paperwork  or  attempting  to  access  a  utili- 
zation reviewer  and  explain  a  patient's  care,  was  appealing 
to  many  providers. 

When  the  Partnership  began  its  IVR  pilot  on  Febru- 
ary 13,  1997,  however,  the  main  response  of  providers  was 
concern  about  how  the  data  generated  by  this  computer- 
ized system  would  be  used.  With  the  Partnership's  sample 

continued  on  page  13 
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The  First  Step  In  Its  Regulatory  Review 
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Robert  D.  Fleischner 
Mental  Health  Protection  and  Advocacy  Project 
Center  for  Public  Representation 

Introduction 

For  almost  a  year,  the  Department  of  Mental  Health  (DMH)  has  been  engaged  in  a  massive  effort  to  comply  with 
Governor  William  Weld's  order  requiring  all  executive  agencies  to  review  and  rewrite  their  regulations.1  The  Governor's 
expressed  aim  is  to  ensure  that  only  those  regulations  mandated  by  law  or  essential  to  health,  safety,  environment,  or 
welfare  are  retained.2  Because  there  have  been  few  amendments  or  additions  to  the  DMH  regulations  for  a  number  of 
years  and  many  of  those  existing  regulations  are  woefully  out  of  date,  the  Governor's  initiative  was  welcomed  -  albeit 
cautiously.3  With  an  eye  to  DMH's  historical  policy  of  inclusiveness,  mental  health  consumers  and  survivors,  advocates 
for  those  with  mental  illness,  and  service  providers  all  sought  to  play  an  active  role  in  the  review  process. 

The  review  process  to  date 

In  a  widely  circulated  memorandum  last  summer,  DMH  Commissioner  Marylou  Sudders  sought  volunteers  to 
participate  in  work  groups,  each  of  which  was  mandated  to  review  a  portion  of  the  regulations  and  make  recommenda- 
tions to  her  for  revision.  Among  those  chosen  to  participate  were  the  following: 

-  staff  of  the  Center  for  Public  Representation,  as  members  of  groups  studying  the  Individual  Service  Plan4  and 
adult  inpatient  regulations;5 

-  staff  of  the  Mental  Health  Legal  Advisors  Committee,  serving  on  committees  considering  client  funds6  and 
adolescent  regulations;7 

-  a  Massachusetts  Law  Reform  Institute  attorney,  on  the  investigations  work  group;8  and 

-  representatives  of  the  Human  Rights  Advisory  Committee  and  the  Coalition  for  the  Legal  Rights  of  People  with 
Disabilities  (CLRD),  on  several  other  groups.9 

Each  work  group  was  chaired  by  a  DMH  employee  and  included  an  attorney  from  the  Office  of  the  General 
Counsel.  The  groups  were  usually  well  balanced  among  DMH  staff,  advocates,  representatives  of  provider  organiza- 
tions, and  consumers.  Participants  generally  felt  that  the  discussions  were  open  and  frank  and  that  there  was  a  willing- 
ness to  consider  all  points  of  view. 

At  the  end  of  the  discussions,  for  which  some  committees  met  as  many  as  eight  times,  each  chair  presented  a  written 
report  and  recommendations  to  the  Commissioner,  with  minority  positions  noted  in  most  groups.  In  mid-February  1997, 
drafts  of  revised  regulations,  prepared  by  the  General  Counsel's  office  and  based  (at  least  theoretically)  on  the  reports 
and  recommendations,  were  then  circulated  to  committee  members  only.  They  were  given  a  week  to  respond,10  and  were 
informed  that  their  comments  would  be  considered  by  the  Commissioner  before  revised  drafts  are  submitted  to  the  public 
for  comment.11 

Overview  of  the  draft  regulations 

As  a  general  rule,  the  first  drafts  seem  to  accomplish  Governor  Weld's  stated  objectives  by,  among  other  things, 
eliminating  antiquated  and  repetitive  provisions  and  by  simplifying  language.  Although  several  draft  sections  appear  to 
represent  significant  improvements  over  existing  regulations,  other  changes  are  disappointing,  and  a  few,  if  ultimately 
adopted,  would  be  profound  mistakes.  Since  the  drafts  are  working  documents  and  to  some  extent  are  the  products  of 
committees,  there  is  obviously  room  and  opportunity  for  improvement  and  amendment. 

The  remainder  of  this  article  notes  some  of  the  areas  upon  which  advocates  and  consumers  commented  in  their 
responses  to  the  drafts  and  which  appear  to  be  particularly  important  from  a  legal  and  human  rights  perspective.  Just  as 
group  members'  comments  were  intended  as  constructive  suggestions,  so  too  are  the  points  in  this  article  offered  not  as 
arbitrary  criticism  of  DMH  or  its  regulatory  review  process,  but  to  assist  interested  observ  ers  in  ev  aluating  the  proposed 
regulations  when  they  are  presented  for  the  next,  and  very  critical,  stage  of  the  process:  public  comment. 

Legal  Mandates 

Significant  parts  of  the  existing  mental  health  regulations  were  written  in  response  to  legal  actions,  case  settle- 
ments, and  consent  decrees.  For  example,  the  client  dignity  regulations,12  the  ISP  regulations.11  and  the  community 
program  licensing  regulations  14  were  all  promulgated  in  compliance  with  the  consent  decree  in  Brewster  v.  Dukakis}* 
Likewise,  the  investigation  regulations  were  written  as  part  of  the  settlement  in  McBride  v.  Okin.]6  Although  each  of 
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these  chapters  may  benefit  from  modification  and  revision, 
they  may  be  mandated  by  law  and,  therefore,  should  be 
retained. 

Deeming'7 

The  proposed  104  CMR  3.03(12)  and  other  provi- 
sions in  the  draft  regulations  substantially  adopt  the  "deem- 
ing" proposal  made  by  several  members  of  the  work  groups 
and  pushed  strenuously  by  provider  representatives  in  par- 
ticular.18 Although  the  drafts  allow  DMH  to  "validate"  com- 
pliance of  deemed  facilities  and  include  some  other  checks, 
consumers,  advocates,  and  their  allies  generally  agree  that 
deeming  is  poor  public  policy  because  it  replaces  public 
licensing  with  private  accreditation. 

For  example,  there  appears  to  be  little  relationship 
between  accreditation  by  the  Joint  Commission  on  Accredi- 
tation of  Health  Care  Organizations  (JCAHO)19  and  pro- 
viding quality  care  with  respect  for  human  and  legal  rights. 
In  particular,  JCAHO  accreditation  standards  do  not  com- 
port with  Massachusetts  law  and  DMH  regulations  on  hu- 
man rights.  As  a  group  of  advocates  informed  Commis- 
sioner Sudders  in  December  1996,  courts  have  concluded 
that  JCAHO  accreditation  "does  not  assure  that  patients 
are  safe  and  not  abused  and  neglected,"20  or  even  ensure 
that  the  conditions  at  a  facility  meet  minimal  constitutional 
standards.21 

Adoption  of  a  regulatory  deeming  process  could  re- 
sult in  an  unfortunate  abdication  of  the  DMH's  authority 
over,  and  oversight  of,  the  mental  health  system  in  Massa- 
chusetts. While  there  is  significant  support  for  private  enti- 
ties providing  mental  health  services,  that  support  is  pre- 
mised on  the  assumption  that  those  services  are  delivered 
in  a  minimally  adequate  manner,  an  assumption  which  may 
prove  incorrect  if  DMH  effectively  relinquishes  its  licens- 
ing authority.  At  the  very  least,  the  decision  to  deem  will 
benefit  from  full  public  discourse  and  thought  throughout 
the  upcoming  public  comment  period.22 

Human  Rights  Officers  and  Committees 

The  internal  human  rights  system  should  be  as  sus- 
ceptible to  review  and  reform  as  any  part  of  DMH.  The 
proposed  revisions  to  chapter  3.00  and  other  chapters,  while 
seemingly  minor,  represent  potentially  significant  alterations 
in  the  roles  and  responsibilities  of  Human  Rights  Officers 
(HROs)  and  Human  Rights  Committees  (HRCs).  Although 
some  of  the  changes  proposed  in  the  final  draft  make  sense, 
others  seem  unjustified  and  counter-productive. 

In  what  may  have  been  an  inadvertent  oversight,  the 
new  wording  of  §3  . 15(1)  will  revert  to  the  dismal  days  when 
HROs  at  DMH-operated  facilities  were  appointed  by  and 
responsible  to  their  facility  directors.  The  current  §3. 10(18), 
which  requires  HROs  to  be  appointed  by  the  Commissioner 
or  her  designee,  ensures  a  more  independent,  effective,  and 
efficient  system,  with  HROs  as  free  from  command  influ- 
ence, coercion,  and  retaliation  as  is  possible  within  an  in- 
ternal rights  protection  and  advocacy  program. 
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The  proposed  new  §3  . 15(1)  also  is  problematic  in  that 
it  excises  important  parts  of  the  HRO  job  description.  The 
draft  language  is  silent  about  the  HRO  acting  as  staff  to 
the  HRC,  eliminates  the  requirement  that  the  HRO  act  in 
some  matters  at  the  general  direction  of  the  HRC,  and  re- 
moves the  HRO's  obligation  to  "assist  clients  in  obtaining 
legal  information,  advice  and  representation  .  .  .  including 
referral  to  independent  attorneys  or  legal  advocates,  as  ap- 
propriate." These  minimal  requirements  have  been  crucial 
to  the  effective  operation  of  the  internal  human  rights  sys- 
tem. 

Other  sections  in  the  proposed  community  regulations 
appear  to  change  the  requirements  for  the  size  and  compo- 
sition df  the  HRCs  in  ways  proposed  by  the  Provider  Regu- 
latory Committee.23 

DMH  should  be  proud  of  its  demonstrated  integrity 
and  courage  in  supporting  HROs  and  HRCs  -  and  there 
should  be  no  withdrawal  from  that  commitment.  The  many 
selfless  volunteers  involved  in  the  human  rights  system 
should  pay  particular  attention  to  these  sections  when  DMH 
publishes  the  regulations  for  public  comment. 

Restraint  and  Seclusion 

Although  there  is  support  for  some  of  the  proposed 
changes  to  the  restraint  and  seclusion  provisions,  there  is 
considerable  concern  that  the  changes  do  not  go  far  enough 
to  protect  the  rights  of  those  individuals,  especially  women, 
who  have  histories  of  being  abused.  In  their  work  groups, 
advocates  suggested  that  the  new  regulations  include  im- 
portant recommendations  from  DMH's  Task  Force  on  the 
Restraint  and  Seclusion  of  Persons  who  have  been  Physi- 
cally or  Sexually  Abused24  and  from  the  subsequent  Clini- 
cal Guidelines  propounded  by  DMH's  Deputy  Commis- 
sioner for  Clinical  and  Professional  Services.25 

Unfortunately,  the  Task  Force's  nationally  recognized 
work  was  largely  ignored.  With  convincing  logic  and  con- 
siderable clinical  justification,  it  had  recommended  new 
sections,  which  would  require  assessment  for  history  of 
sexual  or  physical  abuse,  forbid  the  use  of  "spread  legs" 
restraint  for  persons  with  such  histories,  implement  proce- 
dures for  restrained  women  who  are  menstruating,  and  re- 
quire, except  in  certain  emergencies,  that  staff  in  attendance 
during  a  restraint  be  of  the  opposite  gender  of  the  perpetra- 
tor of  the  abuse.  The  proposed  regulations,  however,  merely 
encourage  that  the  history  of  abuse  be  taken  into  account 
in  assigning  staff  during  a  restraint. 

Informed  Consent 

Although  many  of  the  proposed  sections  on  informed 
consent  are  a  definite  improvement  over  the  corresponding 
sections  in  the  existing  regulations,  there  is  considerable 
disappointment  that  the  draft  is  not  more  reflective  of 
DMH's  Policy  on  Informed  Consent.26  Furthermore,  there 
are  no  references  to  Health  Care  Proxies  in  any  drafts.27 
Since  issues  of  informed  consent  are  matters  of  great  con- 
cern for  many  consumers,  they  may  want  to  be  especially 
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vigilant  in  evaluating  the  relevant  sections  at  the  review 
and  comment  stage. 

Child  and  Adolescent 

Some  of  the  proposed  changes  to  regulatory  sections 
which  affect  children  and  adolescents  reflect  a  lessening  of 
their  legal  rights.  For  example,  contrary'  to  DMH  Policy 
95-5,  the  draft  regulations  would  restrict  the  right  to  make 
treatment  decisions  by  sixteen-  and  seventeen-year-olds  to 
those  who  have  signed  their  own  voluntary  admissions.28 
Also,  in  language  that  appears  to  contradict  the  statute,29 
the  proposed  regulations  would  allow  exceptions  to  the 
definition  of  restraint  for  certain  "time-out"  and  other  room 
restrictions.30  The  misuse  of  these  practices  has  been  the 
subject  of  several  administrative  complaints  on  behalf  of 
adolescent  program  residents  over  the  past  few  years. 

Treatment  and  restraint  practices  in  adolescent  pro- 
grams are  matters  of  ongoing  debate.  That  debate  may  be 
informed  by  vigorous  comments  when  DMH  releases  the 
revised  regulations  for  public  input. 

Investigations 

Perhaps  the  most  sweeping  proposed  change  occurs 
in  the  investigation  chapter,  which  is  now  104  CMR  24.00 
and  which,  under  the  new  numbering  system,  will  be  104 
CMR  8.00.  The  internal  DMH  investigation  process  has 
been  criticized  for  several  years  by  participants  from  all 
segments  of  the  mental  health  system.  The  Provider  Regu- 
latory Committee,  for  instance,  called  for  the  Executive 
Office  of  Health  and  Human  Services  to  take  over  investi- 
gations by  DMH,  DMH,  and  other  agencies.  Although  ad- 
vocates and  consumers  express  different  opinions  on  that 
suggestion,31  there  is  agreement  that,  if  DMH  is  to  con- 
tinue to  do  its  own  investigations,  they  should  be  done  effi- 
ciently and  effectively.  To  that  end,  advocates  entered  into 
the  work  group  process  committed  to  seeking  constructive 
change  to  the  regulations. 

The  proposed  changes,  however,  go  considerably  fur- 
ther than  what  most  advocates  will  support.  For  example, 
although  DMH's  Office  of  Internal  Affairs  (OI  A)  is  gener- 
ally credited  with  doing  high  quality  work,  it  is  often  criti- 
cized for  the  its  lack  of  timeliness.  In  an  apparent  attempt 
to  bring  its  workload  under  control,  the  proposed  regula- 
tions limit  the  authority  of  "the  person  in  charge"32  to  refer 
a  case  to  OIA  for  investigation  to  those  situations  describ- 
ing certain  predesignated  serious  patterns.33  There  are  many 
other  serious  problems,  however,  including  violations  of 
privacy,  forced  drugging,  and  unlawful  restraint,  which  need 
and  would  benefit  from  professional  investigation  but  which 
do  not  fit  into  the  specified  pathways. 

Also,  the  proposal  renders  the  Director  of  Licensing 
the  decision  maker  with  respect  to  an  appeal  taken  from  a 
licensed  program's34  decision  on  a  complaint.  This  is  an 
inappropriate  function  for  the  licensing  office;  resolution 
of  the  appeal  should  be  handled  by  area  directors,  assistant 
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The  Myths  and  Realities  of  Parents  with 
Mental  Illness 

Gina  Yarbrough,  Staff  Attorney 

Introduction 

Deinstitutionalization  over  the  past  forty  years  has 
had  a  significant  effect  on  the  sexual  and  reproductive  lives 
of  people  with  severe  mental  illness.1  Adults  with  severe 
mental  illness,  especially  women,  are  now  more  likely  to 
become  parents,2  but,  while  the  prognosis  today  for  reha- 
bilitation and  recovery  has  greatly  improved,  attitudes  have 
not  significantly  changed.  These  individuals  are  still  con- 
sidered to  be  poor  candidates  for  parenting  and  are  at  risk 
of  losing  custody  of  their  children  through  divorce  or  through 
removal  by  the  Department  of  Social  Services  (DSS),  or 
are  urged  to  voluntarily  give  their  children  up  for  adoption. 
Women  with  severe  mental  illness  may  also  be  advised  to 
abstain  from  sex,  use  contraceptives  or  have  abortions  to 
avoid  having  children.3 

This  article,  the  second  in  a  series  addressing  parents 
with  mental  illness,4  will  assess  the  validity  of  the  view  that 
individuals  with  severe  mental  illness5  should  not  be  par- 
ents. It  includes  a  review  of  the  clinical  issues  affecting  the 
ability  of  individuals  with  mental  illness  to  bear  children 
and  to  parent,  including  medication  side  effects  and  the  ef- 
fect of  the  parent's  mental  illness  on  the  development  and 
rearing  of  children.  The  article  will  also  discuss  supports 
and  services,  including  their  availability  in  Massachusetts, 
which  allow  parents  to  manage  their  mental  illness  and  bear 
and  raise  their  children. 

Clinical  Issues  Affecting  Parents  With  Mental  Illness 
Childbearing 

Some  clinicians  have  argued  that  women  with  severe 
mental  illness  should  avoid  becoming  pregnant  because  of 
the  potential  effects  on  the  children  or  on  the  mother  from 
psychiatric  medication  taken  or  withheld  during  pregnanes 
and  the  postpartum  period.  There  is  a  substantial  body  of 
literature  regarding  the  side  effects  of  psychiatric  medica- 
tion taken  at  these  times  which  shows  that  the  risks  depend 
on  the  type  of  drug  and  when  taken.  Some  studies  demon- 
strate that  concerns  regarding  psychiatric  medication  should 
not  automatically  preclude  pregnanes.6  Rather,  the  mother 
and  her  treating  physician  must  weigh  the  risk  of  an  un- 
treated psychiatric  disorder,  including  the  inability  to  main- 
tain good  prenatal  care  and  possible  injury  to  the  mother 
and  fetus,  against  the  risks  of  taking  psychoactive  drugs  ' 

There  are  also  concerns  that  pregnancy  itself  or  the 
postpartum  period  will  have  adverse  consequences  on  a 
women's  mental  health.  Some  studies  do  show  a  worsening 
of  psychiatric  symptoms  or  the  risk  of  development  of  men- 
tal illness  for  some  women  during  pregnane)'*  or  the  post- 
partum period.9  but  pregnancy  has  also  been  shown  to  be 
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"a  time  of  relative  protection  from  emergence  or  relapse  of 
psychiatric  disorder."10 

Childrearing 

Parents  with  severe  mental  illness  are  often  charac- 
terized as  unfit.  It  is,  however,  evidence  of  abuse  and  ne- 
glect, not  mental  illness,  which  legally  defines  a  parent  as 
unfit.11  Nevertheless,  the  link  between  mental  illness  and 
child  abuse  is  a  foregone  conclusion  for  many,  according 
to  Joanne  Nicholson,  Assistant  Professor  at  the  University 
of  Massachusetts:  "[T]he  assumption  is  made  that  a  per- 
son would  have  to  be  'crazy'  to  abuse  a  child.  Therefore, 
some  people  assume  that  all  parents  with  mental  illness 
abuse  their  children."12 

The  assumption  that  parents  with  mental  illness  are 
more  likely  to  abuse  and/or  neglect  their  children  is  un- 
founded. Most  studies  have  shown  that  few  abusive  and 
neglecting  parents  are  psychotic.13  While  some  studies  have 
shown  that  parents  who  abuse  and  neglect  their  children 
may  have  a  psychiatric  diagnosis,  mental  illness  has  not 
been  conclusively  identified  as  the  cause  of  the  abuse  and 
neglect.14  These  studies  have  not  evaluated  the  actual  per- 
centage of  abusive  and  neglectful  parents  among  people 
with  mental  illness. 

Furthermore,  since  psychiatric  disorders  are  evalu- 
ated infrequently  in  abuse  and  neglect  studies,  it  is  difficult 
to  determine  the  representative  nature  of  selected  findings 
and  the  significance  of  certain  disorders  (e.g.,  PTSD)  rela- 
tive to  other  forms  of  distress  .15  In  actuality,  most  charac- 
teristics of  abusive  or  neglectful  parents  reflect  heightened 
levels  of  distress  or  dysfunction  (e.g.,  depression,  physical 
symptoms  and  inappropriate  parenting  strategies)  rather 
than  specific  psychiatric  disorders.16  These  findings  are 
consistent  with  a  recent  federal  Department  of  Health  and 
Human  Services  study  which  showed  that,  while  substanti- 
ated abuse  and  neglect  complaints  quadrupled  in  Massa- 
chusetts from  1986  to  1993,  the  cause  was  not  an  increase 
in  mental  illness  but  a  rise  in  drug  and  alcohol  abuse  and 
unemployment.17 

Individuals  have  also  been  discouraged  from  parenting 
because  of  the  alleged  effect  of  their  mental  illness  on  their 
children,  including  behavioral  and  developmental  prob- 
lems.18 It  is  true  that  some  studies  on  the  children  of  par- 
ents with  mental  illness,  especially  depression,  have  shown 
that  the  children  may  have  a  full  range  of  problems,  includ- 
ing psychological  and  academic  difficulties  as  well  as  health 
problems.  19  The  indications  are  that  the  problems  derive 
from  factors  flowing  from  their  parents'  mental  illness,  such 
as  poverty,  family  chaos,  poor  communication,20  and  long- 
term  separation  caused  by  their  parents'  hospitalization.21 

Nevertheless,  these  concerns  should  not  preclude 
parenting  because  the  opportunities  for  prevention  are  great. 
The  vast  majority  of  children  who  have  mentally  ill  parents 
"can  cope  reasonably  well  with  adequate  support,"  accord- 
ing to  William  Beardslee,  Chief  of  the  Psychiatry  Depart- 
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ment  at  Children's  Hospital.22  For  example,  he,  like  many 
others,  notes  that  it  is  critical  for  children  to  have  informa- 
tion regarding  their  parents'  mental  illness.23  Professor 
Nicholson's  work  with  mentally  ill  mothers  across  Massa- 
chusetts has  convinced  her  that  a  person's  ability  to  be  a 
successful  parent  has  less  to  do  with  diagnosis,  and  more 
to  do  with  resources  and  support. 24 

Types  of  Supports  and  Services 

According  to  Maryellen  Handel  and  Roberta  Apfel, 
co-authors  of  Madness  and  the  Loss  of Motherhood,  fac- 
tors enhancing  the  ability  of  a  mother  with  severe  mental 
illness  to  raise  children  while  continuing  psychiatric  care 
include  respite  care,  education  on  childrearing  and  child 
development,  early  intervention  programs,  pediatric  sup- 
port with  extra  awareness  to  support  positive  maternal  de- 
velopment and  guidance,  primary  care  for  the  mother  with 
special  attention  to  her  reproductive  health  and  needs  for 
contraception,  adequate  housing  arrangements,  adequate 
financial  support,  vocational  training,  legal  counsel  and 
psychotherapy  and  psychopharmacology.25  In  Massachu- 
setts, depending  on  an  individual's  eligibility,  services  may 
be  obtained  from  DSS,  the  Department  of  Mental  Health 
(DMH),  and  the  Department  of  Public  Health  (DPH),  as 
well  as  through  Medicaid  and  private  insurance.  Identify- 
ing and  obtaining  the  appropriate  types  of  supports  and 
services  for  families  in  which  one  or  more  parents  have  a 
severe  mental  illness,  however,  can  be  difficult.  To  address 
these  problems,  Constance  P.  Doto,  DMH  Central  Massa- 
chusetts Area  Director,  convened  a  task  force,  consisting 
of  representatives,  among  others,  of  DMH,  DPH,  and 
DSS,26  which  determined  that  there  was  a  problem  with  the 
way  in  which  services  were  structured.  For  example,  DSS 
only  provides  services  upon  a  showing  of  abuse  and/or  ne- 
glect. And,  in  general,  the  more  categorical  an  agency  be- 
comes, the  fewer  services  which  it  can  provide  to  the  fam- 
ily as  a  whole.  Thus,  if  the  adult  is  the  client,  the  child  may 
not  necessarily  receive  services  as  the  DMH  adult  system 
is  not  geared  to  serving  families.  The  task  force  also  found 
that,  if  services  were  available,  often  there  were  difficulties 
with  coordination  among  agencies. 

Focus  group  research,  jointly  funded  by  DMH  and 
the  University  of  Massachusetts,  is  also  providing  an  op- 
portunity for  mothers  and  mental  health  case  managers  to 
identify  the  needs  of  and  issues  affecting  parents.27  These 
individuals  indicated  that  services  are  often  irrelevant  or 
not  well  integrated,  with  little  attention  paid  to  what  par- 
ents want  and  need.28  For  example,  they  indicated  that  ex- 
isting parent  groups  are  often  inappropriate  or  uncomfort- 
able for  parents  with  psychiatric  disabilities  as  they  may 
be  geared  either  toward  "normal"  parents  or  parents  known 
to  be  child  abusers.29  In  addition,  these  parenting  education 
programs,  based  on  traditional  clinical  and  early  childhood 
education  models,  were  developed  for  parents  without  dis- 
abilities. As  a  result,  these  programs  are  non-responsive  to 
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the  needs  of  parents  with  psychiatric  disabilities  and  may 
present  barriers  to  parents'  participation. 

One  way  of  addressing  these  service  problems  is 
through  clubhouses,  which  are  community-based  rehabili- 
tation programs  emphasizing  the  potential  productivity  of 
every  individual  with  a  psychiatric  disability.  Clubhouses 
stress  the  normal  integration  of  the  individual  into  all  as- 
pects of  society.  Thus,  the  available  services  provided  to 
members  include  job  training,  housing  assistance,  educa- 
tional counseling,  friendship,  and  peer  support.  Many  of 
the  26  clubhouses  in  Massachusetts  sponsor  groups  where 
parenting  issues  may  be  discussed.30 

The  clubhouse  model  is  being  employed  by  the  Uni- 
versity of  Massachusetts  Medical  School,  Employment 
Options  (a  clubhouse),  and  DMH  in  its  development  of  an 
education  and  skills  training  curriculum  for  parents  with 
psychiatric  disabilities.  Unlike  other  parenting  programs, 
this  Parenting  Options  Project,  recently  funded  by  the  Na- 
tional Institute  on  Disability  and  Rehabilitation  Research,31 
will  actively  involve  consumers  in  all  meetings  and  work 
sessions  as  well  as  developing,  piloting  and  evaluating  cur- 
riculum and  assessment  tool  materials.  Additionally,  four 
consumer  research  consultants  will  be  hired  in  transitional 
employment  positions  to  create  a  pool  of  consumers  with 
program  development  and  research  skills  for  future  projects. 

The  clubhouse  model  is  also  being  used  to  address 
housing,  the  single  greatest  problem  facing  mothers  with 
severe  mental  illness.32  Many  mothers  with  mental  illness 
are  homeless  or  live  in  temporary  and  inadequate  housing, 
and  there  are  currently  no  existing  group  homes  designed 
for  mothers  with  mental  illness  and  their  children.33  Fur- 
thermore, halfway  houses  and  group  homes  for  the  men- 
tally ill  in  Massachusetts  do  not  accept  children.34 

One  exception  is  the  Employment  Options  Family 
Project,  which  is  supported  housing  for  parents  with  men- 
tal illness.  Located  in  Marlborough,  this  innovative  pro- 
gram, funded  by  DMH,  creates  partnerships  between  club- 
house members,  parent  participants  and  staff  for  setting 
goals  and  designing  services.  To  date,  these  services  have 
included  housing,  24-hour  support,  home  visits,  a  parent 
support  group,  and  supervised  visits  for  parents  who  do 
not  have  custody  of  their  children.  While  this  is  the  only 
supported  housing  project  currently  in  operation  -  not  only 
in  Massachusetts  but  nationally35  -  DMH  is  reportedly 
working  on  plans  for  additional  supported  housing  for 
parents.36 

Another  approach  for  addressing  parenting  issues  in 
psychiatric  treatment  has  been  to  provide  residential  or 
hospital -based  care  in  which  mothers  and  children  are  al- 
lowed to  be  together.37  It  is  believed  that  a  mother's  "desire 
to  have  her  baby  with  her  can  be  a  positive  motivating  fac- 
tor toward  improvement  of  psychotic  symptoms.  38  Fur- 
thermore, co-admission  has  allowed  clinicians  to  assess  a 
mother's  strengths.39  While  co-admission  was  allowed  at 


Mass  Mental  Health  Center  over  twenty  years  ago,40  these 
mother-baby  units  no  longer  exist  at  DMH  facilities.  Cur- 
rently, the  only  inpatient  unit  allowing  co-admission  in 
Massachusetts  is  at  the  Human  Resource  Institute  (HRI),  a 
private  hospital  in  Brookline.  It  provides  inpatient,  partial 
hospitalization  and  outpatient  services  to  women  who  are 
Medicaid-eligible  or  have  private  insurance,  and  who  are 
pregnant  or  are  in  the  postpartum  period.41 

Another  resource  for  parents  with  mental  illness  is 
Massachusetts  General  Hospital's  Perinatal  and  Reproduc- 
tive Psychiatry  Program.  It  provides  both  pregnancy  con- 
sultation, which  includes  a  comprehensive  evaluation  and 
treatment  plans  for  women  diagnosed  with  psychiatric  dis- 
orders who  are  pregnant  or  who  wish  to  conceive,  includ- 
ing recommendations  regarding  use  of  psychotropic  medi- 
cations during  pregnancy,  and  evaluation  and  treatment  of 
postpartum  psychiatric  disorders,  a  regimen  which  encom- 
passes counseling  on  strategies  for  reducing  risk  of  relapse 
in  subsequent  deliveries.  In  addition,  the  Program  offers 
pharmacological  treatment  and  psychosocial  intervention 
which  includes  coordination  of  care  with  other  health  care 
providers,  especially  regarding  the  use  of  psychiatric  medi- 
cations during  lactation.42 

Conclusion 

Not  only  does  the  clinical  literature  indicate  that  a 
parent's  mental  illness  should  not  necessarily  preclude 
childbearing  and  childrearing,  but  the  suggestion  that  w  omen 
with  severe  mental  illness  should  refrain  from  these  natural 
life  events  is  clinically  inadvisable  -  and  probably  unreal- 
istic. Mary  Ellen  Handel  notes  that  there  is  a  universal 
yearning  to  reproduce,  "whether  you're  mentally  ill  or  not, 
[and  ]  every  mentally  ill  woman,  just  like  every  other  woman, 
has  made  some  kind  of  decision  about  whether  she  will 
reproduce  or  not."43  She  concludes  that  a  patient's  rela- 
tionship to  her  children  is  seen  as  an  important  part  of  her 
life  and  needs  to  be  considered  in  her  treatment.  44 

With  adequate  supports  and  services,  parents  may 
manage  their  illness  and  bear  and  raise  their  children.  Al- 
though some  of  these  supports  exist  in  Massachusetts,  they 
are  often  not  accessible,  not  offered,  or  not  adequate  to 
ensure  that  parents  with  severe  mental  illness  are  able  to 
maintain  or  obtain  custody  of  their  children. 

The  development  and  implementation  of  services  for 
parents  with  mental  illness  could  be  improved  in  three  ways: 
by  identifying  mental  health  recipients  who  are  parents;  by 
addressing  parenting  as  part  of  treatment;  and  by  integrat- 
ing services  for  parents  with  mental  illness  and  their  chil- 
dren.45 The  quality  of  existing  services  could  be  improved 
by  focusing  on  needs  identified  by  parents  with  mental  ill- 
ness and  their  children;  clarifying  the  roles  of  helping  rela- 
tionships and  supportiveness  to  the  extent  possible;  treat- 
ing parents  with  mental  illness  and  their  relationships  with 
their  children  with  respect;  and  involving  parents  and  their 
children  in  service  development  and  service  planning.41. 
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Increased  awareness  of  parents'  needs  will  bring  op- 
portunities for  intervention.  Solutions  to  the  problems  fac- 
ing these  families  may  not  necessarily  require  funding  of 
new,  specialized  programs.  Rather,  existing  services,  such 
as  supported  housing,  may  be  used  with  only  slight  modifi- 
cation, providing  opportunities  for  "supported  parenting."47 
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the  ABA  requests  that  attorneys  who  practice  dis- 
ability law  and/or  who  have  disabilities  submit  to 
the  Commission  their  names,  addresses,  telephone 
numbers,  and  areas  of  concentration. 

The  collected  information  will  be  used  to 

*  form  a  disability  lawyer  data  base; 
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and 

*  publish  a  directory  of  groups  that  specialize 
in  disability  law. 
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tion effort  or  to  contribute  information,  please  con- 
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Disability  Law,  740  15th  St.  NW,  Washington,  D.C. 
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Granada  House  and  the  Boston  Zoning 
Code:  The  Sequel 

The  last  issue  of  the  Advisor  noted  that  Granada 
House,  a  group  care  residence  for  individuals  recovering 
from  substance  abuse,  had  been  denied  a  variance  which 
would  allow  a  "Group  Care  Residence,  General"  in  the 
Allston-Brighton  neighborhood  to  which  the  vendor  was 
trying  to  relocate  the  House.1  Granada  House  then  filed  an 
action  in  superior  court,  and  a  judge  recently  granted  its 
motion  for  partial  summary  judgment2  and  issued  a  perma- 
nent injunction  against  the  City  of  Boston.3 

First,  the  court  determined  that  the  residents  of 
Granada  House  were  "handicapped"  pursuant  to  the  fed- 
eral Fair  Housing  Act  (FHA).4  Then,  noting  that  "[z]oning 
regulations  should  be  interpreted  to  avoid  illegality,"5  the 
court  held  that,  in  order  for  the  Boston  Zoning  Code  not  to 
be  in  conflict  with  the  FHA,  Granada  House  had  to  be  clas- 
sified as  a  "Group  Residence,  Limited".6  Since  the  Code 
permits  this  classification  of  residence  in  the  neighborhood 
at  issue,7  the  effect  of  the  judicial  reclassification  is  to  al- 
low Granada  House  into  the  area. 

Second,  the  court  added  that,  even  if  the  classifica- 
tion as  "Group  Care  Residence,  General"  were  not  discrimi- 
natory under  the  FHA,  the  City  violated  that  statute  by  not 
making  "reasonable  accommodations"  pursuant  to  42 
U.S.C.  §  3604(f)(3)(B).8 

Third,  the  court  concluded  that,  since  the  Massachu- 
setts Zoning  Act  prohibits  "discrimination]  against  a  dis- 
abled person,"9  a  broad  reading  of  that  "remedial"  statute 
"bars  the  City's  discriminatory  treatment  of  a  group  home 
for  recovering  drug  and  alcohol  users  ...."' 011 

The  judge  also  rejected  the  City's  two  proferred 
grounds  for  partial  summary  judgment.  Relying  on  a  re- 
cent federal  district  court  decision,12  he  concluded  that  the 
Americans  with  Disabilities  Act  (ADA)  applies  to  zoning 
decisions,13  as  they  are  "activities"  within  the  meaning  of 
the  ADA.14  Similarly,  because  the  Rehabilitation  Act15 
'"provides  a  remedy  for  individuals  with  disabilities  in  zon- 
ing activities'"16  and  the  City  receives  "substantial  federal 
funding  from  a  variety  of  sources  for  a  variety  of  pur- 
poses,"17 the  City  must  also  comply  with  that  Act. 

The  final  judgment  not  only  ensured  that  Granada 
House  would  be  able  to  move  to  the  requested  neighbor- 
hood, but  also  enjoined  the  City  (1)  from  placing  other  com- 
parable residences  under  the  "Group  Care  Residence.  Gen- 
eral" category18  and  (2)  "from  construing  the  phrase,  'per- 
sons with  disabilities'  ...  so  as  to  exclude  persons  reco\cr- 
ing  from  alcohol  and/or  drug  addiction  ...,"19 
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commissioners,  and  others  in  that  chain  of  authority. 

Individuals  interested  in  the  investigation  process  are 
encouraged  to  closely  examine  the  changes  ultimately  pro- 
posed to  the  existing  chapter  24.00.  Investigations  are  cru- 
cial to  the  protection  of  consumers,  and  these  revisions  will 
merit  particularly  close  attention. 

Summary 

DMH  has  undertaken  an  extensive  and  important  re- 
view of  its  regulations,  which,  because  regulations  are  only 
infrequently  rewritten,  will  have  a  long-standing  and  sig- 
nificant impact.  The  process  thus  far  has  included  exten- 
sive public  participation,  but  the  critical  second  phase  now 
looms  and  beckons  for  additional  effort  and  energy.  Conse- 
quently, those  concerned  with  the  rights  of  people  with 
mental  illness  should  pay  close  attention  to  the  draft  regu- 
lations when  they  are  released  for  public  comment.  Although 
comment  on  proposed  regulations  is  sometimes  merely  a 
procedural  nicety  and  an  empty  gesture,  there  is  every  rea- 
son to  expect  that  DMH  will  continue  to  be  responsive  to 
constructive  criticism  and  suggestions.  The  interested  pub- 
lic should  accept  that  challenge  and  carefully  monitor  the 
final  proposal. 

ENDNOTES 

1.  Executive  Order  384,  February,  1996. 

2.  Id.  The  Executive  Order  also  sets  new  policies  for  the  issuance  of 
new  regulations.  In  order  to  issue  regulations,  an  agency  must  demon- 
strate to  the  Executive  Office  of  Administration  and  Finance,  among 
other  things,  that  there  is  a  specific  need  for  governmental  interven- 
tion; that  the  costs  of  the  regulation  do  not  exceed  the  benefits;  that 
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less  restrictive  alternatives  have  been  considered;  and  that  the  regula- 
tion is  readable. 

3.  For  several  years,  DMH  has  apparently  preferred  formal  policy 
statements  to  regulatory  changes.  Most  of  the  policies  deal  with  im- 
portant matters  and,  in  the  view  of  some  attorneys,  many  meet  the 
definition  of  a  regulation  in  the  state's  Administrative  Procedure  Act: 
a  "rule,  regulation,  standard  or  other  requirement  of  general  applica- 
tion and  future  effect."  Mass.  Gen.  L.  ch.  30A,  §1(5). 

4.  The  ISP  regulations  are  currently  found  at  104  CMR  16.00.  That 
group  convened  later  than  the  others  and,  at  the  time  of  the  writing  of 
this  article,  was  just  completing  its  work.  The  recommendations  have 
not  yet  been  circulated  for  wider  comment. 

5.  This  group  considered  relevant  portions  of  what  are  now  104  CMR 

2.00,  3.00  and  18.00. 

6.  This  group  reviewed  what  is  now  104  CMR  2.09,  2.13  and  2.15, 
which  are  generally  known  as  the  client  funds,  charges  and  revenues 
sections. 

7.  This  group  considered  sections  of  the  various  chapters  of  the  regu- 
lations which  apply  to  child  and  adolescent  services,  including  sec- 
tions of  104  CMR  2.00,  3.00,  15.00,  17.00,  18.00  and  24.00. 

8.  This  work  group  reviewed  what  is  now  104  CMR  24.00,  the  com- 
plaint and  investigation  regulations. 

9.  Most  prominent  among  these,  for  legal  and  human  rights  purposes, 
was  the  group  studying  adult  community  services,  including  portions 
of  what  is  now  104  CMR  15  .00.  17.00  and  18.00.  A  CLRD  represen- 
tative was  a  member  of  the  work  group  considering  citizen  boards. 

10.  Many  participants  were  distressed  by  the  shortness  of  time  to  re- 
view the  drafts  and  prepare  comments. 

11.  Although  DMH  has  the  option  of  convening  public  hearings  or 
merely  inviting  written  comments,  Mass.  Gen.  L.  ch.  30A,  §  2  and  ch. 
19,  §  18,  the  understanding,  as  of  early  April  1997,  is  that  DMH  will 
hold  public  hearings. 

12.  Now  codified  as  104  CMR  15.00. 

13.  Now  codified  as  104  CMR  16.00. 

14.  Now  codified  as  104  CMR  17.00  and  18.00. 

15.  No.  76-4423-F  (D.Mass.,  December  6,  1978)  (Final  Consent  De- 
cree) (reprinted  in  3  Mental  &  Physical  Disability  L.  Rptr.  45  (1979)), 
enforced,  544  F.Supp.  1069  (D.Mass.),  aff'd  as  modified,  786  F.2d  16 
(1st  Cir.  1986). 

16.  No.  81-0268-MA  (D.Mass.,  July  18,  1985)  (voluntarily  dismissed). 

17.  "Deeming"  is  a  short-hand  reference  to  the  process  by  which  a 
program  or  facility  accredited  by  a  national  accrediting  body  is  deemed 
to  meet  (or  substantially  meet)  DMH  licensing  requirements. 

18.  In  October  1996.  the  Massachusetts  Council  of  Human  Service 
Providers'  Provider  Regulatory  Committee  sent  a  lengthy  set  of  pro- 
posed changes  to  Secretary  Charles  Baker  of  the  Office  of  Adminis- 
tration and  Finance,  the  Governor's  chief  staff  person  on  regulatory 
reform.  Many  recommendations  were  constructive  and  not  inconsis- 
tent with  client  rights.  Others,  however,  would  have  a  negative  im- 
pact on  rights.  One  of  the  most  prominent  of  the  Committee's  recom- 
mendations was  to  license  by  the  deeming  of  accredited  programs, 
suggesting  that  licensing  is  duplicative,  expensive,  time  consuming, 
and  a  waste  of  resources. 

19.  JCAHO  is  one  of  the  leading  industry  accreditors.  It  evaluates 
hospitals  and  a  variety  of  other  health  care  providers  and  programs. 

20.  Wyall  v  Pounds/one,  892  F.Supp.  1401,  1419  (M.D.Ala.  1995). 
2\.Robbins  v.  Budke,  739  F.Supp.  1479,  1481  (D.N.M.  1990). 
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22.  For  a  discussion  of  the  problems  with  deeming,  see  C.  Schlosberg 
&  S.  Jackson,  Assuring  Quality:  The  Debate  over  Private  Accredita- 
tion and  Public  Certification  of  Health  Care  Facilities,  30  Clearing- 
house Rev.  699  (Nov.  1996). 

23.  The  Committee  recommended  changes  in  the  number  and  type  of 
members  required  to  be  on  HRCs.  It  also  recommended  limiting  the 
access  of  legal  advocates  to  their  clients  by  "streamlining]  complaint 
procedures  especially  regarding  potential  MHLA[C]  involvement;  [and 
by]  eliminating  the]  requirement  of  MHLA[C]  being  based  in  hospi- 
tals with  DMH  or  Medicaid  beds."  The  reference  to  legal  advocates' 
"potential  involvement"  in  the  complaint  process  is  obscure  at  best. 
The  attempt  to  limit  access  by  preventing  legal  advocates  from  being 
available  on  site  is  troubling.  The  work  groups  apparently  gave  short 
shrift  to  these  suggestions  as  no  such  limitations  appear  in  the  draft 
regulations. 

24.  E.  Carmen  et  al.,  Report  and  Recommendations  of  the  Task  Force 
on  the  Restraint  and  Seclusion  of  Persons  who  have  been  Physically  or 
Sexually  Abused,  DMH,  January  25,  1996. 

25.  "Clinical  Guidelines:  DMH  Clients  with  a  History  of  Trauma," 
Memorandum  from  Paul  Barreira,  MD  to  Area  Medical  Directors  et 
al.,  August  6,  1996. 

26.  DMH  Policy  96-3R. 

27.  The  Health  Care  Proxy  law  was  enacted  after  the  last  revision  to 
the  regulations.  The  statute  requires  a  facility  or  program  to  follow  the 
health  care  instructions  of  a  duly  appointed  Health  Care  Agent  upon  a 
determination  that  the  principal  is  incapable  of  making  health  care 
decisions.  Mass.  Gen.  L.  ch.  201D.  For  a  description  of  proxies  and 
their  implications  for  mental  health  treatment  see  J.  Cross,  R.  Fleischner 
&  J.  Elder,  Guardianship  and  Conservatorship  in  Massachusetts,  §6.08 
(Michie  1996). 

28.  DMH  Policy  95-5  extends  that  right  to  sixteen-  and  seventeen-year- 
olds  who  have  been  admitted  by  their  parents. 

29.  Mass.  Gen.  L.  ch.  123,  §  12. 

30.  This  proposed  change  appears  at  104  CMR  3.13(4Xd)  in  the  draft 
regulations. 

31.  Some  advocates  believe  that  each  state  agency  should  do  its  own 
investigation  in  order  that  its  leadership  may  be  able  to  understand  and 
respond  to  abuses  in  the  system.  Others  believe  that  the  inclination  to 
cover  up  is  too  strong  and  that  there  has  to  be  an  independent  investi- 
gatory structure.  Few  advocates,  however,  agree  with  the  Provider  Regu- 
latory Committee  that  the  system  would  be  much  improved  by  moving 
investigations  to  EOHHS. 

32.  The  "person  in  charge"  refers  to  the  person  in  charge  of  the  pro- 
gram or  facility;  he  or  she  receives  the  complaint  and  appoints  an  in- 
vestigator. 

33.  The  proposed  language  appears  in  the  draft  of  104  CMR  8.05(2)(c). 

34.  The  proposed  regulations  extend  their  reach  to  licensed  programs, 
a  change  which  has  been  greeted  with  enthusiasm  by  advocates  and 
consumers. 


Mental  health  consumers  and  providers 
interested  in  legislation  on  human  rights  and 
mental  health  managed  care  may  call  Mental 

Health  Legal  Advisors  Committee  during 
intake  hours  for  further  information. 
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reports  showing,  among  other  things,  a  provider's  name, 
diagnosis,  units  authorized,  "standard  guideline"  (the  range 
of  sessions/units  that  the  Partnership  deems  appropriate 
for  that  diagnosis),  and  cost  per  enrollee,  providers  are 
concerned  that  decisions  as  to  network  inclusion  will  be 
based  on  meeting  those  guidelines.  The  Partnership  claims 
that  the  data  will  only  be  used  for  quality  management, 
and  that  it  will  ask  providers  to  explain  significant  devia- 
tions from  the  guidelines. 

Another  problem  with  the  standard  guidelines  raised 
by  providers  and  consumers  is  the  process  of  their  devel- 
opment. Early  in  its  tenure,  during  provider  trainings,  the 
Partnership  stated  that  it  would  not  be  developing  clinical 
protocols.41  But  it  reversed  its  position  and  developed 
guidelines  without  sufficient  input  from  the  mental  health 
community  in  Massachusetts.  At  a  February  13,  1997  fo- 
rum in  Worcester,  the  Partnership  stated  that  it  would  re- 
vise its  guidelines  based  upon  the  data  received  from  the 
interactive  voice  response  system,  as  well  as  upon  input 
from  its  clinical  advisory  committee  scheduled  to  meet  early 
the  following  week.  Providers  at  the  forum  were  clearly 
worried  about  balancing  client  care  with  exclusion  from 
the  network  for  rendering  or  asking  for  more  care  than  the 
norm.42 

The  Partnership  then  issued  a  final  draft  of  guide- 
lines in  late  February  that  outraged  the  provider  commu- 
nity by  ignoring  the  input  of  providers  on  the  clinical  ad- 
visory committee.  For  example,  the  draft  guidelines  pro- 
vided for  no  individual  therapy  for  adults  with  borderline 
personality  or  psychotic  disorders  and  none  for  children 
except  those  suffering  from  post  traumatic  stress  and  eat- 
ing disorders.43  The  Partnership  revised  its  guidelines  to 
omit  modality  and  instead  simply  lists  the  recommended 
number  of  sessions  per  six  months,  which  includes  medi- 
cation management.  For  example,  the  recommended  num- 
ber of  sessions  for  an  adult  with  a  mood  disorder  is  13  to 
36  sessions.44 

As  of  April  15,  1997,  all  outpatient  visits  must  be 
authorized  using  the  IVR.45  Recipients  will  no  longer  be 
able  to  access  eight  outpatient  visits  without  prior  approval 
from  the  Partnership. 

Recidivism 

Under  the  DMA  contract  with  the  Partnership,  the 
company  may  earn  a  bonus  of  $333,333  if  its  seven-day 
recidivism  rate  equals  or  is  less  than  5%.46  Current  Part- 
nership data  for  July  through  September  1996  indicates  a 
seven-day  rate  of  between  2.5  and  3.1%.4"  but  this  must 
be  viewed  with  skepticism.  The  Partnership's  30-dav  re- 
cidivism report  shows  a  rate  of  between  9.4  to  1 1.3%  from 
July  through  September  1996. 48  That  is  an  astounding 
change  from  MHMAs  calendar  year  1993  quarterly  30- 
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day  recidivism  rate,  which  ranged  from  16.38  to  19.99%.49 
Conclusion 

Reviewing  the  Commonwealth's  experience  with 
MHMA  and  the  Partnership,  one  must  question  the  valid- 
ity of  privatizing  the  management  of  mental  health  care. 
Not  only  short-lived  program  savings  caution  against  the 
private  management  of  care  as  the  panacea  for  Medicaid's 
fiscal  woes,  but  also  increased  expenditures  for  adminis- 
tration and  cuts  in  services.  In  addition,  the  transition  to 
the  Partnership  has  caused  anxiety  and  confusion  among 
providers  without  any  apparent  benefit  to  the  mental  health 
care  of  Medicaid  recipients.  Finally,  the  absolute  inability 
of  the  Commonwealth  to  monitor  a  massive  program  where 
a  private  entity  controls  the  data  necessary  to  provide  mean- 
ingful oversight  leads  to  the  inevitable  conclusion  that  man- 
agement of  mental  health  care  should  be  done  by  a  publicly 
accountable  agency. 

The  author  wishes  to  thank  Laurie  Ansorge  for  reviewing  this 
article  for  factual  accuracy. 

ENDNOTES 

1.  Whether  the  Partnership  will  keep  the  contract  is  yet  to  be  seen. 
The  Partnership  is  made  up  of  two  nationally-operating  managed  care 
companies  -  Value  Behavioral  Health  (VBH)  and  FHC  Options  (a 
subsidiary  of  First  Hospital  Corporation/FHC  Health  Systems).  Co- 
lumbia/HCA Healthcare  Corp.,  which  also  owns  hospitals  that  pro- 
vide inpatient  mental  health  care  in  Massachusetts,  recently  an- 
nounced that  it  intends  to  buy  Value  Health,  VBH's  parent  company. 
This  acquisition  would  put  the  Partnership  in  violation  of  its  contract 
with  the  Division  of  Medical  Assistance,  which  prohibits  either  of 
the  companies  from  having  an  ownership  interest  in  a  provider  of 
mental  health  services  delivered  under  the  contract.  DMA  Contract 
with  Massachusetts  Behavioral  Health  Partnership,  App.  A,  § 
6.2.B.3.a.,  p.  71.  Columbia/HCA  is  currently  under  federal  investi- 
gation for  providing  incentives  to  doctors  to  refer  patients  to  Colum- 
bia/HCA facilities.  U.S.  Probes  Practices  at  Columbia/HCA,  The 
Wall  Street  Journal  (March  26,  1997),  p.  B8. 

2.  MHMA  failed  to  produce  required  reports  throughout  its  tenure. 
According  to  a  November  22,  1994  letter  from  the  director  of  the 
Mental  Health/Substance  Abuse  Program,  MHMA  was  current  with 
only  32%  of  the  contractually  required  reports.  This  issue  continues 
to  generate  correspondence  between  DMA  and  MHMA.  Letter  from 
Sharon  Boyle,  Assistant  General  Counsel,  DMA  to  Susan  Fendell, 
MHLAC  (March  6,  1997). 

3.  Statement  of  Richard  Sheola  at  Feb.  13,  1997  Worcester  forum 
on  adult  mental  health  services.  His  assessment,  however,  was  in 
large  part  based  upon  a  spike  in  Partnership  spending  for  persons 
with  disabilities  compared  with  MHMA  expenditures.  DMA  discov- 
ered that,  at  least  for  1996,  MHMA  had  incorrectly  allocated  claims 
between  AFDC  recipients  and  persons  with  disabilities. 

4.  This  problem  arose  because  DMH  failed  to  report  the  effective 
date  of  DMH  eligibility  on  the  file  it  sent  to  the  Partnership.  There- 
fore, the  Partnership  was  unable  to  pay  claims  because  it  was  unable 
to  verify  that  the  recipients  of  services  were  DMH-eligible  at  the 
time  the  services  were  rendered. 

5.  Meg  Anzalone,  Vice  President  of  Quality  Management  for  the 
Partnership,  stated  that  her  company  initially  concentrated  on  coor- 
dinating the  transition  from  MHMA  to  the  Partnership,  producing 
only  those  reports  required  by  the  contract  and  in  a  format  requested 
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by  DMA.  Thus,  eight  months  into  the  contract,  expenditure  data  for 
July  and  August  is  available  by  provider,  but  not  by  service  code,  as 
that  is  how  DMA  asked  for  the  information,  according  to  Anzalone. 
She  further  stated  that  the  format  was  changed  in  subsequent  months 
and  that  the  reports  are  being  retooled  now  in  coordination  with  DMA 
and  DMH.  Nevertheless,  as  of  March  1,  1997,  although  the  data  ex- 
ists, there  has  been  no  information  provided  to  the  monitoring  agency 
or  the  public  with  respect  to  the  aggregate  amount  spent  to  date  for 
each  service  on  a  monthly  basis.  This  creates  a  serious  impediment  to 
the  accurate  determination  of  where  service  dollars  are  being  directed. 

6.  Mental  Health  Management  of  America,  Expenditure  Report  Based 
on  Date  of  Service  (Dec.  31,  1996).  All  references  to  MHMA  expen- 
ditures are  from  this  report  unless  otherwise  noted. 

7.  Outpatient  therapy  is  defined  to  include  treatment  at  mental  health 
clinics,  hospital-based  clinics,  and  community  health  centers.  It  does 
not  include  evaluation  services,  crisis  counseling,  or  medication  ser- 
vices. 

8.  Available  data  indicates  recipients  with  disabilities  experienced 
decreased  access  to  outpatient  services;  use  of  outpatient  services  by 
AFDC  recipients  actually  increased. 

The  breakdown  is  as  follows: 


6-month  data 

comparing  July  1992  to  January  1996 

Disabled 

Other  (AFDC) 

Expenditures 

-37% 

30% 

Expenditures 
per  Recipient 

-24% 

-6% 

Recipients  Using 
Outpatient  Services 

-17% 

39% 

Units 

-21% 

54% 

Units  per  Recipient 

-4% 

11% 

As  noted  in  endnote  3,  supra,  MHMA  did  not  correctly  allocate  claims 
data  between  disabled  and  other  recipients  for  at  least  the  last  six 
months  of  its  tenure.  However,  since  it  is  likely  that  this  error  exists 
for  all  its  expenditure  data,  the  trend  in  reduced  expenditures  for  out- 
patient therapy  for  persons  with  mental  illness  may  still  be  real.  Re- 
duced expenditures  for  outpatient  therapy  for  persons  with  disabili- 
ties is  also  consistent  with  managed  care's  reluctance  to  provide  therapy 
to  persons  with  chronic  mental  health  problems  and  preference  for 
maintenance  through  medication. 

9.  Although  MHMA  cut  the  check  for  these  settlements,  DMA  pro- 
vided the  funds. 

10.  Survey:  MHMA  Receivables  -  06/04/96;  June  4,  1996  letter  from 
Elizabeth  Funk,  MHCM  Executive  Director  to  Lawrence  Williams, 
MHMA  Chief  Operating  Officer. 

11.  Settlement  Agreement  and  Release  between  MHMA,  MAPHS, 
and  DMA  (July  1996). 

12.  Settlement  and  Release  Payment  Vouchers  sent  in  response  to  Free- 
dom of  Information  Act  request  directed  to  DMA,  dated  July  and  Au- 
gust 1996. 

13.  Sources  for  the  table  are  an  Oct.  16,  1996  letter  from  James  Murphy, 
DMA  Project  Manager  to  Larry  Williams,  MHMA  Chief  Operating 
Officer,  and  attachments,  a  March  10,  1995  Memo  from  James  O. 
Michel  to  Bruce  Bullen  with  attachments,  a  DMA  Memorandum  ana- 
lyzing cash  disbursed  by  Medicaid  and  expenditures  by  MHMA  with 
attachments  (I:\MA\123\MHSA\FY97\RECFINAL.WK4),  and  an  April 

14.  1997  telephone  conversation  with  Laurie  Ansorge,  Director  DMA 
MH/SAP. 
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14.  Sept.  16,  1996  letter  from  Jim  Murphy,  DMA,  to  Larry  Williams, 
MHMA  Chief  Operating  Officer,  and  attachments.  MHMA  underspent 
on  recipients  with  disabilities  by  $12.2  million  and  exceeded  the 
capitated  premiums  for  AFDC  recipients  by  SI 8.6  million.  The  ex- 
penditures, including  the  $6.4  million  overrun,  do  not  include  settle- 
ment payments  to  trade  organizations.  Id.  A  later  report  shows  the 
DMA  payments  as  $170.3  million,  MHMA  expenditures  as  $175.4 
million,  resulting  in  a  variance  of  $5.1  million. 
I:\MA\123\MHSA\FY97\RECFLNAL.WK4. 

15.  The  variance  was  due  to  overspending  the  capitation  rate  for  AFDC 
recipients  by  $32  million.  MHMA  actually  underspent  the  capitation 
rate  for  persons  with  disabilities  by  $19.2  million.  Oct.  16,  1996  letter 
from  James  Murphy,  DMA  Project  Manager  to  Larry  Williams,  MHMA 
Chief  Operating  Officer,  and  attachments.  A  later  printout  showed  the 
variance  for  CY95  to  be  $18.9  million  over  capitation  rates. 
I:\MA\123\MHSA\FY97\RECFTNAL.WK4. 

16.  The  final  tally  on  how  MHMA  made  out  is  not  in  yet. 
Underspending  the  capitation  rate  was  not  the  only  way  that  MHMA 
could  make  money,  part  of  the  administrative  portion  of  the  capitation 
rates  was  designed  to  feed  profits  to  MHMA's  parent  company.  The 
former  executive  director  of  MHMA,  Betsy  Patullo,  continues  to  see 
mental  health  managed  care  as  a  means  to  "yield  returns  for  ...  inves- 
tors." She  is  now  a  principal  of  Beacon  Health,  which  recently  won  a 
three-year  contract  worth  about  $6.5  million  a  year  to  manage  the 
mental  health  care  of  Neighborhood  Health  Plan's  Medicaid  recipi- 
ents. Beacon  Health  Takes  on  Tough  Medicaid  Cases,  Boston  Globe, 
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Impact  of  the  Community  Residence  Tenancy  Law  on  the  Use  of 
Housing  to  Coerce  Treatment 


Jennifer  Honig 

Attorney,  Mental  Health  Legal  Advisors  Committee 


I.  Introduction 

The  recently  enacted  Community  Residence  Tenancy 
(CRT)  Law1  created  new  administrative  due  process  pro- 
tections for  people  living  in  certain  community-based  resi- 
dential services  licensed,  funded,  or  operated  by  the  De- 
partment of  Mental  Health  (DMH).  Although  the  CRT 
Law's  administrative  due  process  protections  are  not  as 
strong  as  the  summary  process  rules  applicable  to  renters, 
they  represent  progress  toward  redefining  these  residents 
as  tenants,  rather  than  as  mere  recipients  of  service.2 

These  protections  may  be  implicated  when  a  resident 
chooses  to  refuse  mental  health  services.  While  the  right  to 
refuse  treatment  is  touted  as  fundamental  in  the  mental 
health  system,  the  use  of  coercion  to  force  treatment  is  wide- 
spread. Granting  or  withholding  housing  is  one  such  method, 
but  the  CRT  Law  may  make  that  form  of  coercion  more 
difficult  to  apply.  However,  the  language  of  the  law  has 
only  begun  to  be  interpreted,  and  future  analyses  will  de- 
termine the  significance  of  the  right  to  refuse. 

II.  The  right  to  refuse  treatment 

There  exists,  in  theory,  a  right  to  refuse  psychiatric 
treatment.  The  concept  of  a  right  to  refuse  treatment  is  rooted 
in  the  doctrine  of  informed  consent.3  In  Massachusetts, 
absent  an  emergency  or  court  order,4  a  person  has  the  right 
to  decide  his  or  her  course  of  treatment  and  to  accept  or 
refuse  treatment.  Before  administering  any  kind  of  treat- 
ment —  whether  routine  treatment  such  as  a  physical  ex- 
amination or  extraordinary  treatment  such  as  intrusive 
medical  surgery  --  a  patient's  informed  consent  must  be 
obtained.5  In  the  context  of  mental  health  care,  treatment 
encompasses  a  wide  range  of  services,  including  individual 
or  group  therapy,  medication,  attending  substance  abuse 
programs,  day  treatment,  community  meetings,  and  other 
forms  of  counseling. 

DMH  has  incorporated  the  principle  of  the  right  to 
refuse  treatment  into  its  regulations  regarding  consumer 
rights  in  the  community6  and  regarding  the  plans  by  which 
such  clients  receive  services,  Individual  Service  Plans  (ISPs) 
and  Program  Specific  Treatment  Plans  (PSTPs).7  DMH 
has  repeated  the  principle  in  much  of  its  language  regard- 
ing treatment  in  general,8  and  regarding  receipt  of  services 
in  the  context  of  residential  life  specifically.9 


III.    Keeping  treatment  and  housing  separate 

While  the  right  to  refuse  treatment  exists,  however,  it 
is  not  always  fully  exercised.  Instead,  leverage  of  various 
sorts  has  been  used  to  encourage  mental  health  consumers 
to  accept  treatment  The  right  to  housing  presents  one  form 
of  leverage,10  as  the  next  section  reveals.  Housing  and  mental 
health  advocates  have  articulated  policy  reasons  against 
using  such  leverage  --  such  as  linking  (or  "bundling")  hous- 
ing and  services  ~  to  force  treatment  in  the  community.  For 
example,  advocates  have  criticized  the  linkage  between 
housing  and  services  in  Massachusetts  as  reflecting  "the 
medical  model  mentality  that  perceives  people  with  mental 
disabilities  as  perpetual  patients,  with  the  resultant 
infantilization  that  so  often  accompanies  that  status."11 
These  advocates  have  argued  that  "[t]he  separation  of  hous- 
ing from  treatment  will  foster  the  very  independence  that 
[DMH]  purports  to  desire  because  it  will  for  the  first  time 
allow  services  to  be  consumer  driven."12  Arguments  for  de- 
bundling,  such  as  these,  have  helped  to  spur  the  movement 
toward  supported  housing,  in  which  residents  enjoy  more 
independent  living  arrangements. 

In  addition  to  policy  concerns,  advocates  have  identi- 
fied legal  problems  associated  with  bundling  housing  and 
services.  Aside  from  the  obvious  result  that  linking  hous- 
ing and  the  right  to  refuse  may  make  it  difficult  to  assert 
the  right  to  refuse,13  one  advocate,  Michael  Allen,  has  iden- 
tified an  Americans  with  Disabilities  Act  (ADA)  violation 
in  bundling.  Title  II  of  the  ADA  requires  that  publicly  funded 
housing  be  provided  in  the  most  integrated  setting  appro- 
priate to  the  needs  of  people  with  disabilities.14  Group 
homes,  Allen  claims,  constitute  a  segregated  treatment  of 
persons  with  disabilities.  Further,  they  were  developed  for 
the  administrative  convenience  of  mental  health  authorities 
(MHAs),  which  is  an  insufficient  justification  under  the 
ADA,  particularly  in  light  of  the  Third  Circuit's  recent  in- 
terpretation of  the  ADA  in  Helen  L.  v  Didario.^  Allen 
writes: 

The  Helen  L.  opinion  articulates  the  standard 
against  which  MHA-sponsored  service-linked 
housing  must  be  measured.  While  a  MH\  may 
find  it  administratively  convenient  to  conduct 
on-site  serv  ices,  that  in  itself  is  not  enough  to 
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save  such  a  practice  if  it  has  the  effect  of  segre- 
gating consumers.16 

IV.  Housing  as  a  source  of  leverage  to  encourage 
treatment  compliance 

Reports  from  Massachusetts  mental  health  consum- 
ers, service  providers,  and  advocates  confirm  that  housing 
frequently  is  used  as  leverage  to  encourage  compliance  with 
mental  health  treatment,  including  medication,  case  man- 
agement services  and  day  treatment.17  This  coercion,  both 
subtle  and  blunt,  may  occur  at  any  of  three  points  during 
transition  into  the  community:  when  leaving  a  psychiatric 
hospital,  when  entering  a  community  residence,  and  while 
living  in  the  residence. 

Leaving  the  hospital 

Whatever  coercion  exists  to  accept  treatment  in  the 
community,  the  coercion  to  accept  treatment  while  in  a  psy- 
chiatric hospital  is  even  stronger  (despite  the  fact  that  the 
right  to  refuse  treatment  exists  for  inpatients  as  well  as 
outpatients).  Therefore,  it  is  not  surprising  that  the  hospi- 
tal discharge  process  plays  a  part  in  the  linking  of  housing 
and  treatment. 

First,  hospital  staff  largely  dictate  the  place  to  which 
a  patient  is  discharged.  When  staff  are  concerned  with  treat- 
ment compliance,  they  may  refuse  to  approve  discharge  to 
a  private  apartment  and  instead  recommend  placement  in  a 
more  supervised  community  residence.  In  addition,  the  lack 
of  consistent  availability  of  all  types  of  placements  may 
mean  that  patients,  who,  in  theory,  would  have  a  choice  of 
placement,  have  more  limited  options.  Thus,  a  patient  may 
be  obliged  to  accept  placement  in  a  more  restrictive  setting, 
such  as  a  group  home,  as  opposed  to  a  less  restrictive  one, 
such  as  a  supported  apartment.18 

Second,  patients  may  be  required  to  set  up  outpatient 
care  before  the  staff  will  agree  to  discharge.  This  require- 
ment may  be  imposed  even  upon  those  patients  moving  into 
private  apartments,  as  opposed  to  DMH  residential  ser- 
vices. For  example,  one  person  confined  to  a  private  psy- 
chiatric hospital  was  discharged  to  his  own  apartment  only 
after  he  agreed  to  attend  day  treatment.  Another  DMH  cli- 
ent was  told  during  two  stays  at  private  psychiatric  hospi- 
tals that,  in  order  to  be  released  to  her  own  apartment,  she 
had  to  agree  to  participate  in  the  DMH-run  Community 
Access  Program.  Under  the  program,  staff  visit  the  client 
in  her  home  daily  to  dispense  medication. 

Entering  a  community  residence 

The  process  of  gaining  acceptance  into  a  community 
residence  further  reveals  the  linkage  between  housing  and 
treatment,  a  linkage  inherent  in  the  service  delivery  system 
and  reinforced  by  the  roles  which  DMH  assigned  the  ac- 
tors -  client,  service  provider,  and  DMH  employees.  For 
example,  DMH  defines  a  DMH  client  as  a  person  who  is 
receiving  or  is  in  need  of  mental  health  services  as  deter- 
mined in  a  preliminary  assessment.19  Thus,  by  definition, 


recipients  of  DMH  residential  services  have  been  pre-de- 
termined  to  need  continuing  care  services.  While  "continu- 
ing care  services"  may  be  understood  as  including  a  broad 
continuum  of  services  ranging  from  traditional,  clinical  I 
forms  of  mental  health  treatment  to  more  innovative  sup- 
ports such  as  those  informally  provided  by  residential  staff 
or  other  consumers,  DMH  and  providers  often  consider  the 
acceptance  of  more  clinical  forms  of  treatment  as  impera- 
tive. 

Similarly,  DMH  requires  that  the  residential  programs 
with  which  it  contracts  offer  treatment/rehabilitation  ser- 
vices, such  as  medication  management,  symptom  manage- 
ment, social  skills  development,  and  skills  development  in 
activities  of  daily  living.20  Further,  within  30  days  of  ad- 
mission into  a  residential  program,  every  DMH  client  must 
receive  an  assessment,  from  which  a  program  specific  treat- 
ment or  rehabilitation  plan  is  developed.21  This  plan  estab- 
lishes the  goals,  objectives,  and  performance  targets  for 
each  resident.22  Once  a  DMH  client  has  accepted  the  ser- 
vices as  outlined  in  the  plan,  the  client  has  a  responsibility 
to  participate  actively  in  services,23  and  the  provider  is  ob- 
ligated to  provide  the  services.24  DMH  evaluates  a 
provider's  performance  by  reviewing  residents'  progress 
towards  the  goals  and  objectives  identified  in  their  indi- 
vidual plans.25  Finally,  through  the  contracting  process, 
DMH  establishes  admission  and  discharge  criteria  for  its 
residential  programs;  as  recently  issued  DMH  Requests  for 
Proposals  for  Adult  Residential  Services  reveal,  these  cri- 
teria may  encourage  treatment  compliance.26 

Meanwhile,  DMH  employees  are  responsible  for  co- 
ordinating services  provided  to  individual  clients.27  Fulfill- 
ing this  obligation  may  involve  the  assignment  of  a  DMH 
case  manager  to  the  resident's  case.28  In  some  cases,  that 
responsibility  is  turned  over  to  a  vendor-run,  DMH-funded 
"Community  Treatment  Team"  which  provides  a  combina- 
tion of  case-management-style  outreach  and  mental  health 
services  such  as  therapy  and  medication.29 

Thus,  DMH  has  formulated  a  service  system  within 
which  its  clients  are  chosen  based  on  their  need  for  mental 
health  services  and  vendors  are  selected  based  on  their  ability 
to  provide  certain  of  these  services.  While  DMH  eligibility 
criteria  for  clients  and  expectations  placed  upon  vendors 
may  well  be  appropriate,  problems  often  develop  when  resi- 
dents do  not  want  the  mental  health  services  which  the  sys- 
tem is  set  up  to  provide.  Further,  because  DMH  evaluates 
a  provider's  performance  by  determining  the  extent  of  a 
resident's  progress  toward  goals  identified  in  his  or  her  treat- 
ment plan,  a  provider  has  a  strong  incentive  to  compel  the 
acceptance  of  services.  To  the  extent  that  a  plan  does  not 
reflect  the  resident's  choices  regarding  treatment  -  whether  i 
due  to  lack  of  input  in  the  drafting  process  or  due  to  later 
preference  changes  -  DMH  may  be  encouraging  coercion 
by  a  housing  provider. 

In  addition  to  the  expectations  which  DMH  has  built 
into  the  system,  vendors  may  impose  their  own  require- 


ments  for  admission.30  For  example,  one  vendor  operating 
group  homes  requires  residents  to  sign,  upon  admission,  an 
"informed  consent"  form,  by  which  residents  agree  to  con- 
|  tinue  to  take  their  psychiatric  medications.  While  the  ven- 
dor understands  that  this  form  does  not  prevent  a  client 
from  refusing  treatment  at  some  later  point  during  resi- 
dency, the  resident  may  believe  that  the  agreement  compels 
compliance.  At  another  vendor-run  group  home,  the 
provider's  list  of  admission  criteria  in  the  service  contract 
includes  that  consumers  must  be  willing  to  engage  in  reha- 
bilitation services,  including  involvement  in  day  services 
as  indicated  by  the  ISP.  A  third  vendor  requires  a  written 
plan  of  a  case  manager's  involvement  while  the  consumer 
is  in  residence,  with  the  expectation  that  the  case  manager 
will  have  regular  contact  with  both  the  consumer  and  the 
vendor.  Similarly,  at  another  vendor-run  group  home,  ad- 
mittance to  the  program  is  contingent  on  the  resident's  will- 
ingness to  attend  groups  and  community  meetings  and  to 
participate  in  day  treatment,  if  the  resident  is  not  already 
occupied  during  the  day.31 

Remaining  in  a  residence 

Coercion  to  accept  treatment  often  takes  the  form  of 
conversations,  frequently  undocumented,  between  residents 
and  service  providers,  such  as  housing  staff  and  case  man- 
agers. Taken  alone,  each  story  might  be  ignored;  together, 
however,  they  present  a  disturbing  picture. 

Much  of  the  pressure  centers  around  ensuring  that 
residents  take  their  psychiatric  medications.  One  resident 
of  a  vendor-run  apartment  located  in  a  public  housing  com- 
plex reports  that  his  case  manager  would  simply  suggest 
that  he  return  to  his  medication  regime  when  he  went  off. 
Like  other  residents,  this  resident  knows  that  he  could  refuse 
his  medication,  but  thinks  doing  so  would  be  somewhat 
difficult.  More  alarming,  his  roommate  reports  that  staff 
would  become  angry  and  yell  at  him  when  he  tried  to  skip 
his  medication.  Staff  also  told  him  that,  if  he  did  not  take 
his  medication,  he  would  end  up  in  a  day  shelter.  The  pres- 
sure subsided  when  the  resident  became  more  familiar  with 
his  rights,  through  his  associations  with  a  clubhouse  and  a 
consumer  advocacy  group.  Even  more  disturbing  is  the  case 
of  another  client  living  in  a  vendor-run  community  resi- 
dence, who  reports  that,  after  failing  to  show  up  for  morn- 
ing medication  on  three  occasions,  his  vendor-supplied  case 
manager  told  him  that  he  had  lost  his  usual  overnight  pass 
to  visit  his  girlfriend.  When  the  resident  nevertheless  left, 
he  was  threatened  with  eviction  until  he  agreed  to  take  his 
medication  in  the  future.32 

Thus,  the  pressure  to  take  medication  assumes  many 
forms,  from  subtle  reminders  to  restriction  of  basic  rights. 
'  Even  self-medicating  clients,  who,  presumably,  are  trusted 
to  make  their  own  treatment  decisions,33  find  themselves 
pressured  to  take  medication.  For  example,  one  self-medi- 
cating DMH  client  reports  that  she  was  required  to  call  in 
to  let  her  residential  staff  know  that  she  had  taken  each 


dose  of  medication. 

In  addition  to  feeling  pressure  to  take  medication,  resi- 
dents also  may  experience  pressure  to  attend  day  treatment, 
despite  DMH's  pronouncement  that  participation  is  volun- 
tary.34 This  pressure  may  derive  in  part  from  the  staffing 
patterns  of  group  homes;  although  DMH  requires  staff  to 
be  present  when  residents  are  home,  there  are  no  licensing 
requirements  for  24-hour  staffing  in  non-emergency  situa- 
tions.35 Thus,  it  is  typical  for  group  homes  to  be  locked  and 
vacant  during  weekday  mid-day  hours.  This  schedule  pro- 
duces systemic  pressure  on  residents  to  have  structured  plans 
during  weekdays.  While  DMH  Quality  Management  Stan- 
dards state  that  "[cjonsumer  preference  in  daytime  activity 
and  non-residential  services  is  respected"36  and  while  DMH 
funds  a  variety  of  daytime  programs  ranging  from  day  treat- 
ment to  clubhouses  to  social  clubs,  DMH  clients  report 
experiencing  pressure  to  attend  day  treatment,  as  opposed 
to  engaging  in  other  day-time  activities. 

For  instance,  one  woman  recounts  her  DMH  case 
manager  and  her  residential  house  manager  confronting  her 
and  instructing  her,  in  their  self-identified  role  as  her  surro- 
gate "parents,"  to  attend  day  treatment.  Another  woman 
signed  an  agreement  with  her  residential  program  stating 
that  she  would  accept  medication  and  attend  a  day  treat- 
ment program  as  conditions  of  being  accepted  into  hous- 
ing. A  third  DMH  client,  living  in  a  DMH-run  Single  Room 
Occupancy  (SRO),  believes  that  she  will  only  be  able  to 
leave  her  day  treatment  program  upon  completing  the  pro- 
gram goals,  although  she  does  not  understand  why  she  must 
participate.37 

In  addition  to  pressure  to  accept  and  continue  clinical 
services,  such  as  medication  and  day  treatment,  residents 
may  be  pressured  to  maintain  contact  with  mental  health 
service  providers  who,  even  if  not  providing  clinical  ser- 
vices, monitor  the  status  of  the  resident.  For  example,  one 
group  home  resident  was,  despite  repeated  requests,  un- 
able to  terminate  the  services  of  her  DMH  case  manager. 
After  the  case  manager  finally  transferred  the  resident's 
care  to  a  Community  Treatment  Team,  the  team's  therapist 
continued  the  unwanted  outreach.  The  therapist  even  told 
the  resident  that  she  would  continue  her  monitoring  func- 
tion even  were  the  resident  to  move  to  a  private  apartment 

As  residents  decide  that  they  need  fewer  mental  health 
services,  the  difference  between  a  DMH  client's  status  as  a 
"patient"  or  "tenant",  and  between  a  provider's  status  as 
"dispenser  of  mental  health  services"  or  "landlord,"  be- 
comes more  pronounced.  On  paper.  DMH  acknowledges 
that  its  clients  need  flexible  services  which  take  into  con- 
sideration their  changing  treatment  needs.  For  example. 
DMH's  Standard  RFP  for  Adult  Residential  Serv  ices  states 
that  the  document  was  revised  to  allow  for  the  receipt  of 
more  flexible  services  in  a  single  residential  setting.38  In 
other  words,  clients  may  now  remain  in  the  same  residence 
even  as  they  become  more  independent 

Despite  this  pronouncement,  DMH.  which  is  under 
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pressure  to  find  housing  for  the  backlog  of  discharge-ready 
patients  in  its  state  hospitals,39  in  turn  may  pressure  its  ven- 
dors to  discharge  more  independent  residents  to  less  ser- 
vice-intensive settings.  One  vendor  reports  that  the  stan- 
dards by  which  its  group  home  contract  is  evaluated  in- 
clude a  goal  of  two  discharges  per  year.  While  in  most  cases 
residents  are  eager  to  move  to  more  independent  settings, 
fixed  standards  may  unduly  constrain  vendors  in  their  dis- 
charge planning.  Furthermore,  in  addition  to  using  such 
standards,  DMH  may  intervene  in  individual  cases  to  urge 
a  discharge.  For  example,  in  August  1996,  DMH  field  of- 
fice staff  sought  the  discharge  of  a  DMH  client  in  sup- 
ported housing  who  appreciated  the  supports  of  the  hous- 
ing environment,  but  who  was  not  using  other  mental  health 
services.  Only  after  an  attorney  intervened  and  explained 
the  support  which  the  client  received  from  living  in  the  resi- 
dence did  DMH  assure  the  client  that  she  could  remain 
there  indefinitely.40 

V.     Effects  of  the  CRT  Law's  new  administrative 
protections  on  the  right  to  refuse  treatment  in  the 
community 

Introduction 

Effective  July  1,  1996,  the  CRT  Law  creates  protec- 
tions from  eviction  for  people  living  in  a  '"program  of  resi- 
dential care  and  services  licensed,  funded  or  operated  by 
the  department  of  mental  health."4'  The  law  was  proposed 
to  remedy  the  fact  that  people  living  in  DMH  residential 
services  were  being  discharged  from  their  housing  without 
adequate  due  process.  In  one  case,  for  example,  a  resident 
was  accused  of  committing  a  rash  of  thefts  in  a  SRO  build- 
ing housing  DMH  clients,  was  locked  out,  and  refused  sum- 
mary process  by  the  courts.42  Advocates  recognized  the  need 
both  to  invoke  existing  law  when  appropriate  and  to  create 
new  protections  against  such  violations.  With  DMH  sup- 
port, a  law  was  crafted  that  provides  two  types  of  protec- 
tions. 

First,  the  CRT  Law  clarifies  the  beneficiaries  of  the 
existing  right  to  "summary  process"  Summary  process  is 
now  explicitly  applicable  to  a  resident,  even  if  his  or  her 
name  is  not  on  the  lease,  if  he  or  she 

( 1 )  is  a  lawful  housing  occupant  who  is  a  client 
in  a  program  of  residential  care  and  services; 
and  (2)  receives  from  the  program  care  and  ser- 
vices in  a  housing  unit  equipped  with  a  kitchen 
and  bathroom;  and  (3)  occupies  the  unit  either 
alone  or  with  the  occupant's  family,  as  defined 
in  the  regulations  of  the  department.43 
These  residents  now  enjoy  the  same  protections  from 
eviction,  pursuant  to  summary  process,  as  do  all  other  ten- 
ants in  Massachusetts;  thus,  landlords  may  only  pursue 
eviction  upon  advance  notice  and  with  an  opportunity  for  a 
hearing  before  a  judge.44 

Second,  for  every  occupant  of  a  program  of  residen- 
tial care  licensed,  funded,  or  operated  by  DMH  who  does 
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not  qualify  for  summary  process,  the  CRT  Law  creates  an 
administrative  process  which  must  be  followed  prior  to 
eviction.45  The  most  typical  form  of  residence  covered  by 
this  process  is  a  group  home,  which  is  a  household  of  unre- 
lated persons  receiving  support  and  supervision  from  on- 
site  staff,  who  are  employed  usually  by  a  vendor  but  occa- 
sionally by  DMH  itself.46 

The  administrative  process  includes  the  right  to  a  hear- 
ing before  an  independent,  impartial  hearing  officer,  with 
representation  provided  to  the  resident,  the  right  to  present 
and  examine  adverse  evidence,  a  written  decision,  and  the 
possibility  of  appeal.  A  resident  may  only  be  expelled  if, 
by  a  preponderance  of  the  evidence,  one  of  two  standards 
has  been  met:  1)  "the  occupant  has  substantially  violated 
an  essential  provision  of  a  written  agreement  containing 
the  conditions  of  occupancy;"  or  2)  "the  occupant  is  likely, 
in  spite  of  reasonable  accommodation,  to  impair  the  emo- 
tional or  physical  well-being  of  other  occupants,  program 
staff  or  neighbors."47  As  DMH  has  declined  to  issue  regu- 
lations interpreting  the  CRT  Law  and,  as  yet,  only  two  cases 
have  been  decided  by  a  hearing  officer  -  and  the  hearing 
officer  did  not  reach  the  issue  of  treatment  participation  in 
those  decisions48  -  the  impact  of  applying  these  standards 
to  the  refusal  of  mental  health  treatment  is  unclear.  How- 
ever, some  observations  may  be  made  regarding  the  possi- 
bility of  eviction  for  treatment  refusal  under  these  stan- 
dards. 

The  first  standard 

Under  the  first  standard,  eviction  of  a  resident  for 
declining  some  or  all  mental  health  services  would  require 
two  elements:  that  the  resident  agreed  to  accept  service(s) 
as  part  of  an  occupancy  agreement  and  that  the  refusal  of 
services  constitutes  a  substantial  violation  of  an  "essential 
provision"  of  that  agreement. 

The  first  element  likely  will  be  satisfied  in  many  in- 
stances, although  the  "occupancy  agreement"  may  not  ex- 
ist in  the  form  of  a  document  of  that  name.  While  DMH 
does  not  impose  a  standard  requirement  that  residents  agree 
to  accept  treatment,  it  has  allowed  its  vendors  to  demand  a 
written  agreement  to  participate  in  treatment  or  an  agree- 
ment to  comply  with  certain  house  rules  as  a  condition  of 
entering  the  program.  Further,  DMH  has  essentially  condi- 
tioned placement  in  housing  on  a  resident's  acceptance  of  a 
treatment  plan.  While  it  is  possible  for  the  resident  to  ne- 
gotiate a  treatment  plan  that  does  not  include  mental  health 
services,  obtaining  consensus  around  a  controversial  plan 
may  be  too  daunting  a  task  for  many  residents.49  Thus, 
agreements  to  participate  in  treatment  may  take  several 
forms,  and,  if  any  of  these  participation  agreements  are 
part  of  a  document  which  also  set  out  terms  of  occupancy, 
one  could  argue  that  the  treatment  provisions  were  part  of 
an  occupancy  agreement  (though  not  necessarily  essential 
to  that  agreement).  On  the  other  hand,  an  agreement  to  par- 
ticipate in  treatment  which  does  not  also  include  occupancy 
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provisions  appears  not  to  satisfy  the  initial  element  of  this 
first  standard. 

The  first  written  decision  under  the  new  administra- 
tive process  of  the  CRT  Law  provides  support  for  this  broad 
interpretation  of  what  constitutes  an  "occupancy  agree- 
ment." In  that  decision,  the  hearing  officer  noted  that,  while 
there  was  no  document  known  as  an  occupancy  agreement, 
there  were  house  rules,  designed  to  protect  the  safety  and 
security  of  house  occupants,  on  the  issues  of  smoking,  over- 
night guests,  and  possession  of  illegal  substances.50  The 
facts  that  the  rules  related  to  a  fundamental  objective  - 
safety  and  security  -  and  that  the  resident  had  agreed  to 
follow  them  were  sufficient  to  find  the  existence  of  an  oc- 
cupancy agreement.  Similarly,  in  the  second  decision  un- 
der the  new  administrative  process,  the  hearing  officer  again 
looked  to  house  rules,  as  well  as  to  a  "house  contract"  and 
a  fee  agreement,  to  find  evidence  of  an  occupancy  agree- 
ment.51 Thus,  the  decisions  suggest  that  hearing  officers 
may  look  to  a  number  of  written  documents  to  find  occu- 
pancy agreements. 

The  two  decisions  also  provide  guidance  on  the  sec- 
ond element  required  for  eviction  for  violation  of  an  occu- 
pancy agreement:  that  the  resident  has  breached  an  "essen- 
tial" provision.  The  first  decision  characterizes  a  narrow 
category  of  rules,  those  designed  to  protect  the  safety  and 
security  of  occupants,  as  "essential  provisions"  of  occu- 
pancy.52 The  second  decision  identifies  "[p]ayment  of  rent" 
as  an  essential  provision  of  an  occupancy  agreement  and 
confirms  eviction  on  that  ground.53  While  the  vendor  in  the 
second  case  also  alleged,  as  a  basis  for  eviction,  the 
resident's  failure  to  participate  in  the  treatment  process, 
the  hearing  officer  declined  to  reach  the  issue  of  whether 
such  non-participation  constituted  an  essential  provision 
of  occupancy,  stating  only  that  "this  basis  was  acknowl- 
edged by  both  parties  to  be  more  problematic  [a  basis  for 
eviction  than  non-payment  of  rent]."54 

Thus,  while  these  decisions  provide  guidance  as  to 
the  results  of  certain  behaviors,  they  do  not  offer  clear  in- 
struction regarding  the  behavior  of  treatment  noncompli- 
ance. A  requirement  of  treatment  participation  is  funda- 
mentally different  from  the  provisions  found  to  be  essential 
in  these  decisions.  First,  unlike  the  provisions  at  issue  in 
the  first  case,  treatment  compliance  does  not  directly  affect 
the  safety  and  security  of  other  occupants.  Second,  the 
ground  for  eviction  in  the  second  case  -  non-pavment  of 
rent  -  has  historically  been  viewed  as  one  of  the  basic  re- 
quirements of  tenancy;  treatment  compliance  does  not  fall 
within  that  category  of  traditional  obligations. 

However,  some  may  argue  that  other  types  of  rules  - 
-  not  simply  those  relating  to  safety  or  those  traditionally 
considered  fundamental  to  tenancy  -  are  "essential  provi- 
sions" of  a  written  occupancy  agreement.  For  example, 
DMH  may  seek  to  deem  provisions  "essential"  in  order  to 
preserve  certain  "transitional"  forms  of  housing  designed 
to  serve  as  temporary  quarters  in  the  passage  to  more  per- 


manent DMH  residential  placements.55  To  this  end,  DMH 
operates  "transitional  residences  (formerly  shelters)  for 
homeless  individuals  with  mental  illness  in  the  Metro  Bos- 
ton area."56  DMH  also  runs  a  small  number  of  "off-cen- 
sus" group  homes  on  the  grounds  of  state  psychiatric  hos- 
pitals, housing  recently-discharged  inpatients.  In  order  to 
maintain  these  programs  as  short-term  residences,  DMH 
might  require  a  prospective  resident  to  agree  that,  after  a 
certain  length  of  stay,  he  or  she  would  move  to  other  resi- 
dential services.  While  these  transitional  housing  programs 
may  represent  a  discrete  category  of  placements,  the  po- 
tential elasticity  of  this  "transitional"  category  is  trouble- 
some. 

Of  further  concern  is  that  the  allowance  of  temporal 
occupancy  requirements  will  open  the  door  to  the  imposi- 
tion of  "treatment-related"  requirements.  Like  temporal 
requirements,  treatment-related  requirements  are  touted  as 
tools  to  promote  independence  and  rehabilitation. 

Despite  these  potential  rationales  for  the  treatment- 
related  requirements  of  residential  programs,  state  courts 
have,  in  several  cases,  declined  to  find  failure  to  comply 
with  such  requirements  as  grounds  for  termination.  In  Carr 
v.  Friends  of  the  Homeless,  Inc.,-1  a  housing  court  found 
improper  an  agency's  exclusion  of  a  resident  from  a  SRO 
after  the  resident  discontinued  a  vocational  training  pro- 
gram. The  court  found  that  a  landlord-tenant  relationship 
existed  between  the  resident  and  the  agency  -  warranting 
summary  process,  as  the  primary  purpose  of  the  program 
was  to  provide  "stable  housing,  albeit  'transitional  hous- 
ing' with  associated  services."58  While  the  court's  decision 
was  made  easier  by  the  fact  that  the  operative  document  in 
the  case,  an  "Individual  Service  Plan  Agreement,"  was  es- 
sentially a  lease  and  included  no  requirements  that  the  resi- 
dent participate  in  any  service  programs,59  the  court  noted 
that  "even  where  the  primary  purpose  of  a  program  is  ser- 
vices rather  than  housing,  a  tenancy  may  be  created  by  the 
agreement  of  the  parties  relative  to  the  housing  portion  of 
the  program.60 

The  following  year,  in  Serreze  v.  YWCA  of  Western 
Mass.,  Inc.,6]  the  Appeals  Court  held  that  residents  of  a 
transitional  housing  program  for  battered  women  were  en- 
titled to  summary  process  prior  to  eviction,  even  though 
the  residents  had  failed  to  participate,  as  required  by  the 
occupancy  agreement,  in  counseling  sessions:  "The  mere 
fact  that  the  [transitional  living  program]  is  a  condition  of 
the  occupancy  agreement,  and  the  services  provided  inher- 
ently restorative,  should  not  preclude  the  application  of  [ju- 
dicial process]."62  While  establishing  this  expansive  defi- 
nition of  tenancy,  the  court  noted  that  the  outcome  might 
have  been  different  if  the  program  had  been  providing  mental 
health  services: 

In  [their  capacity  for  independent  living],  these 
women  are  very  different  from  those  indiv  idu- 
als  housed  in  programs  funded  through  the  De- 
partment of  Mental  Health.  .  .  .  The  plaintiffs 
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have  manifested  no  behavioral  disorders  justi- 
fying substantive  limitations  on  their  living  ac- 
commodations, nor  has  there  been  any  allega- 
tions that  the  plaintiffs  substantially  interfered 
with  the  rights  of  other  occupants.63 
To  the  extent  that  this  dictum  raises  questions  about 
the  significance  of  the  decision  for  DMH  clients,  the  sec- 
ond eviction  standard  of  the  CRT  Law,  discussed  more  fully 
below,  may  be  responsive:  only  when  "behavioral  disor- 
ders" or  "interference"  with  the  rights  of  other  occupants 
constitute  a  physical  or  emotional  harm  to  others,,  would 
termination  be  justified. 

Although  in  Carr  and  Serreze,  the  courts  had  faced 
residential  programs  in  which  the  provision  of  treatment 
was  deemed  secondary  or  equal  in  importance  to  the  provi- 
sion of  shelter,  the  housing  court  soon  confronted  a  pro- 
gram for  which  treatment  was  of  paramount  importance. 
In  Eaton  v.  Plowshares,64  the  court  held  that  the  termina- 
tion of  a  participant  in  a  Sober  Housing  Program  absent 
summary  process  was  improper;  even  though  the  defen- 
dants were  primarily  interested  in  delivering  a  social  ser- 
vice, "a  relationship  of  some  sort  exists  with  respect  to 
housing."65 

While  these  decisions  are  based  on  an  assessment  of 
the  specific  nature  of  the  residency,  which  will  differ  from 
case  to  case,66  it  is  noteworthy  that  courts  have  found  resi- 
dents of  a  range  of  treatment-oriented  programs  protected 
by  summary  process. 

The  second  standard 

The  second  potential  basis  for  eviction  under  the  CRT 
Law's  new  administrative  process  offers  even  greater  pro- 
tections for  those  residents  seeking  to  separate  treatment 
obligations  from  housing.  Eviction  under  this  standard  is 
only  possible  when  a  resident's  action  is  detrimentally  af- 
fecting the  security  of  others  in  the  house.  Therefore,  a 
vendor  may  not  claim  that  a  resident's  decision  to  refuse 
mental  health  treatment  in  and  of  itself  poses  a  threat  war- 
ranting eviction,  even  if  the  vendor  believes  the  resident's 
decision  is  a  bad  one.  This  second  standard  recalls  the  im- 
portant distinction,  in  assessing  a  person's  viability  as  a 
tenant,  between  one's  status  and  one's  actions,  with  only 
the  latter  potentially  justifying  eviction.67  For  example,  in 
the  first  decision  under  the  new  process  of  the  CRT  law, 
the  hearing  officer  identified  behaviors,  such  as  the  resident's 
smoking  in  his  bedroom  while  impaired  by  substance  abuse, 
that  arguably  did  pose  a  tangible  threat  to  the  security  of 
other  residents.68 

In  addition,  a  provider  may  believe  that  a  resident's 
refusal  to  participate  in  treatment  poses  a  threat  to  the  emo- 
tional security  of  other  residents.  The  provider  might  argue 
that  the  lack  of  participation  imperils  the  therapeutic  cli- 
mate of  the  house.  The  possibilities  of  this  argument  are 
seen  more  clearly  in  a  slightly  different  context  than  com- 
pliance with  mental  health  treatment:  sober  houses  for  cli- 
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ents  dually-diagnosed  with  mental  illness  and  substance 
abuse  problems.  In  such  programs,  where  residents  are  ex- 
pected not  to  use  alcohol  or  illegal  drugs,  the  provider  may 
claim  that  one  resident's  indulgence  in  prohibited  substances 
poses  an  emotional  threat  by  undercutting  the  mission  of 
the  program  and  jeopardizing  other  residents'  progress.69 
This  argument  should  not  succeed.  While  a  resident's  lapses 
may  be  disruptive,  ascribing  other  residents'  failures  to  that 
disruption  is  speculative.  No  resident  should  be  held  re- 
sponsible for  either  the  failures  or  successes  of  his  or  her 
co-habitants. 

The  CRT  Law  includes  in  its  second  standard  for  evic- 
tion an  added  protection:  the  program  may  only  invoke  the 
standard  after  attempting  reasonable  accommodations.70 
Thus,  a  resident  whose  noncompliance  results  in  a  security 
threat  must  be  offered  reasonable  accommodations.  In  City 
Wide  Assoc.  v.  Penfield,  the  SJC  interpreted  reasonable 
accommodations  to  mean  that  the  housing  provider  must 
postpone  eviction,  absent  the  worsening  of  the  tenant's  con- 
duct, to  give  her  the  "opportunity  to  pursue  a  program  of 
outreach  and  counselling."71  While  Penfield  suggests  one 
potential  accommodation  for  persons  with  mental  illness, 
other  accommodations  should  be  contemplated  as  well.  For 
example,  in  some  cases,  risk  of  harm  might  be  averted  by 
providing  a  resident  with  non-clinical  (or  even  non-treat- 
ment oriented)  supports.  Unfortunately,  in  contemplating 
potential  accommodations,  providers  may  be  reluctant  to 
stray  from  more  traditional  forms  of  mental  health  care. 

Further,  while  federal  law  accommodations  are  con- 
sidered reasonable  only  if  they  would  not  impose  an  "un- 
due hardship"72  or  "fundamentally  alter"  program  goals,73 
a  definition  of  program  goals  which  excludes  compliance 
with  treatment  increases  the  availability  of  accommoda- 
tion. Accordingly,  in  the  example  of  the  sober  house,  one 
may  conceptualize  the  residents'  program  goals  as  those 
housing-related  goals  shared  by  all  residents,  such  as  an 
interest  in  having  a  bed  to  sleep  in.  These  housing-related 
goals  are  discrete  from  individual  treatment  goals,  which 
would  be  contained  only  in  individual  treatment  plans.  Thus, 
a  provider  could  accommodate  a  resident's  rejection  of  his 
or  her  treatment  goals  because  such  an  accommodation  does 
not  thwart  the  program  goal  of  providing  housing. 

VI.  Conclusion 

An  interesting  tension  now  exists  between  the  DMH 
eligibility  criteria  for  continuing  care  services,  which  as- 
sume the  need  for  mental  health  services,  and  the  eviction 
standards  under  the  new  administrative  process  of  the  CRT 
Law,  which  make  difficult  eviction  for  refusal  of  mental 
health  services.  It  seems  important  to  preserve  the  use  of 
eligibility  criteria  in  the  allocation  of  housing  to  persons 
with  mental  health  disabilities;  the  criteria  ensure  that  this 
special  pool  of  resources  reach  a  group  which  desperately 
needs  them.  On  the  other  hand,  the  CRT  Law  moves  DMH 
residential  housing  one  step  further  toward  the  goal  of  sepa- 


AD  VISOR 


Spring  1997 


ADVISOR 


23 


rating  housing  from  the  acceptance  of  mental  health  treat- 
ment, a  goal  which,  as  described  above,  advocates  have 
identified  as  legally  obligatory.  Thus,  DMH  eligibility  cri- 
teria now  have  to  coexist  with  a  high  barrier  to  eviction. 

While  coexistence  of  these  two  features  of  the  mental 
health  system  may  be  possible,  the  CRT  Law  also  spot- 
lights a  widespread  practice  of  DMH  and  residential  ser- 
vice providers  which  cannot  survive  its  promulgation:  re- 
quiring residents  to  engage  in  mental  health  treatment  as  a 
condition  of  occupancy.  This  requirement  is  inconsistent 
with  the  CRT  Law  and  must  be  discontinued. 
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to  Jennifer  Honig  (Feb.  14,  1997).  This  number  excludes  "transitional" 
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48.  In  Re:  [redacted]  (October  28,  1996),  Lindsay  Byrne,  Hearing 
Officer,  In  Re:  [redacted]  (April  10,  1997),  Lindsay  Byrne,  Hearing 
Officer.  There  have  been  other  instances  where  circumstances  have 
warranted  the  CRT  Law's  application.  In  at  least  two  situations,  nei- 
ther involving  the  issue  of  treatment  participation,  providers  attempted 
to  terminate  a  resident's  tenancy.  In  neither  instance  were  the  due 
process  protections  of  the  CRT  Law  implemented.  Instead,  the  pro- 
vider was  able  to  circumvent  their  use  by  obtaining  the  resident's 
"agreement"  to  the  transfer.  There  are  serious  questions  as  to  whether 
the  providers  did,  in  fact,  act  with  the  freely  given  consent  of  the 
residents.  Instead,  the  provider  may  have  pressured  the  resident  to 
agree.  See,  e.g.,  DMH  Quality  Management  Standards,  Standard 
2.02:3,  Practice  Guideline  5.  Even  if  consent  to  the  transfers  was  ob- 
tained in  these  cases,  they  suggest  the  need  for  careful  scrutiny  of  any 
termination  agreements  between  residents  and  providers  in  order  to 
certify  that  they  were  entered  into  voluntarily. 

49.  Further,  while  DMH  clients  have  a  right  to  reject  part  or  all  of  an 
ISP  or  PSTP,  that  rejection  does  not  always  result  in  the  elimination  of 
the  challenged  provision.  104  CMR  16.09. 

50.  In  Re:  [redacted]  (October  28,  1996)  at  5. 

51.  In  Re:  [redacted]  (April  10,  1997)  at  4. 

52.  In  Re:  [redacted]  (October  28,  1996)  at  5. 
53.7m  Re:  [redacted]  (April  10,  1997)  at  4-5. 

54.  Id.  at  5.  The  hearing  officer  did  make  a  finding  of  fact  on  this 
issue:  that  vendor  staff  had  documented  the  resident's  "refusal  to  par- 
ticipate in  the  treatment  process  by  failing  to  abide  by  self-medication 
guidelines,  declining  to  sign  a  Program  Specific  Treatment  Plan,  and 
non-participation  in  house  activities  and  services"  and  that  the  resi- 
dent "testified  that  she  no  longer  wished  to  be  associated  with  the 
Department  of  Mental  Health,  and  therefore  refused  to  participate  in 
any  of  the  services  offered  by  it  or  its  contractors."  Id.  at  3. 

55.  The  transitional  nature  of  a  residential  program  has  been  grounds 
for  eviction  in  the  summary  process  context.  For  example,  in  Padilla 
v.  Padula,\io.  93-3973  (Sup.  Ct.  1994)  (Memorandum  of  Decision  on 
Plaintiff's  Chapter  30A  Appeal),  the  court  upheld  the  termination  - 
for  repeated  violations  of  the  "Terms  of  Participation"  --  of  a  partici- 
pant in  a  public  housing  program  for  persistently  homeless  individu- 
als. The  court  reasoned  that  both  the  program's  purpose  and  rules 
clearly  indicated  that  the  housing  was  only  temporary  and,  thus,  par- 
ticipation had  created  no  entitlement  to  continued  housing. 

56.  DMH,  1997  Block  Grant  Application,  160  (Dec.  1996). 

57.  No.  89-LE-3492-S  (Hampden  Div.,  Mass.  Housing  Court  1990). 

58.  Id.  at  8. 

59.  Id.  at  4,  8. 

60.  Id.  at  7. 

61.30  Mass.  App.  Ct.  639  (1991) 
62.  Id.  at  644. 
63. Id.  at  644  n  il. 

64.  No.  92-CV-00141  (Northeast  Div.,  Mass.  Housing  Court  1992) 
(Decision  on  Motion  for  Preliminary  Injunction). 

65.  Id.  at  2. 

66.  For  example,  the  decisions  in  Serreze  (transitional  housing  pro- 
gram) and  Carr  (transitional  housing  in  a  SRO)  relied  on  the  finding 
that  the  residents  enjoyed  exclusive  possession  and  use  of  the  resi- 
dence. Serreze,  supra  note  62,  at  644;  Carr,  supra  note  58,  at  6-7. 

67.  This  distinction  was  eloquently  presented  in  the  legislative  his- 


tory of  the  Fair  Housing  Amendments  Act: 

Any  claim  that  an  individual's  tenancy  poses  a  direct 
threat  and  a  substantial  risk  of  harm  must  be  established 
on  the  basis  of  a  history  of  overt  acts  or  current  conduct. 
Generalized  assumption,  subjective  fears,  and  specula- 
tion are  insufficient  to  prove  the  requisite  direct  threat  to 
others.  In  the  case  of  a  person  with  a  mental  illness,  for 
example,  there  must  be  objective  evidence  from  the 
person's  prior  behavior  that  the  person  has  committed 
overt  acts  which  caused  harm  or  which  directly  threat- 
ened harm. 

H.R.  Rep.  No.  100-711  at  29,  reprinted  in  1988  U.S.C.C.A.N.  2173, 
2190. 

68.  In  Re:  [redacted]  (October  28,  1996)  at  3. 

69.  This  argument  is  only  possible  due  to  the  linking  of  housing  and 
services:  security  is  no  longer  simply  defined  as  security  with  respect 
to  housing,  but  includes  also  security  in  the  delivery  of  services. 

70.  The  requirement  to  pursue  reasonable  accommodations,  while 
explicit  in  the  CRT  Law's  eviction  standard  relating  to  threats  to  emo- 
tional and  physical  security,  is  also  required  under  both  standards  of 
the  law  by  Title  II  of  the  ADA  and  the  state  Housing  Bill  of  Rights 
Act,  Chapter  722  of  the  Acts  of  1989.  codified  at  Mass.  Gen.  L.  ch. 
15 IB,  §  4,  7A.  Pursuant  to  these  laws,  reasonable  accommodations 
must  be  attempted  prior  to  pursuing  eviction. 

71.409  Mass.  140,  143  (1991);  see  also  Chester  Commons  v. 
Bernasconi,  No.  93-SP-3021  (Hampden  Div.,  Mass.  Housing  Court 
1994)  (Findings,  Rulings.  Order  for  Entry  of  Judgment,  and  Order  for 
Reasonable  Accommodation  to  Defendant's  Apparent  Disability)  (prin- 
ciples of  reasonable  accommodation  permit  an  order  that  a  tenant  ob- 
tain "sufficient  medical  and  other  appropriate  professional  interven- 
tion and  services"  as  a  condition  of  remaining  in  possession  of  the 
unit). 

12. See,  e.g.,  28  C.F.R.  §  41.53  (regulations  interpreting  section  504 
of  the  Rehabilitation  Act  of  1973). 

13.  See,  e.g.,  28  C.F.R.  §  35.130(b)(7)  (ADA  regulations). 


MHLAC  AVAILABLE 
TO  HELP  ON 
"9(a)"  APPEALS 

CPCS  attorneys  and  others  who 
wish  to  appeal  commitment  or 
antipsychotic  medication  orders,  pur- 
suant to  Mass.  Gen.  L.  ch.  1 23,  §  9(a), 
should  feel  free  to  contact  MHLAC. 
Depending  on  the  circumstances,  we 
may  be  able  to  assist  with  the  appeal. 
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(Please  note:  The  following  entries  were  accurate  as  of  April 
15,  1997.  The  status  of  bills  may  have  changed  since  that  date. 
H.  =  House,  S.  =  Senate) 

Five  Fundamental  Rights  -  H.  2 1 05  and  S  .6 14  guar- 
antee certain  fundamental  rights  to  persons  with  mental  ill- 
ness and  mental  retardation  who  are  receiving  services  from 
any  program  or  facility  operated,  licensed  by,  or  contract- 
ing with  DMH.  These  rights  include  the  right  to  telephone 
access,  mail,  visitors,  privacy,  security  as  well  as  access  to 
attorneys  and  other  professionals.  The  bills  include  a  few 
narrowly  defined  limitations  to  these  rights.  DMH  supports 
these  bills.  Hearings  will  be  on  May  1  in  the  Joint  Commit- 
tee on  Human  Services  and  Elderly  Affairs.  Rep.  Jehlen 
and  Sen.  White  are  the  lead  sponsors.  For  more  informa- 
tion, contact  Susan  Fendell,  Mental  Health  Legal  Advisors 
Committee,  (617)338-2345  or  Judith  Meredith,  Meredith 
and  Associates,  (617)338-0954. 

Anti-Aversives  -  H.  1 9 10  prohibits  the  use  of  aversive 
techniques  which  cause  obvious  signs  of  physical  pain,  in- 
cluding, but  not  limited  to  hitting,  pinching,  and  electric 
shock,  for  the  purposes  of  changing  the  behavior  of  a  per- 
son. It  also  prohibits  any  punishment  that  would  be  prohib- 
ited if  used  on  a  non-disabled  person.  Any  procedure  which 
denies  a  person  with  a  disability  adequate  sleep,  food,  shel- 
ter, bedding,  or  bathroom  facilities  is  also  prohibited  by  the 
bill.  Hearings  on  this  bill  are  set  for  May  1  in  the  Joint 
Committee  on  Human  Services  and  Elderly  Affairs.  The 
House  sponsor  is  Rep.  Cohen.  For  more  information,  con- 
tact Poly  Cobb  492-4630  at  the  Coalition  for  Legal  Rights 
of  People  with  Disabilities. 

Support  Services  -  H.3459  and  S.574  direct  state 
agencies,  including  but  not  limited  to  DMH,  DMR,  DPH, 
and  DSS,  to  develop  comprehensive  plans  for  the  provi- 
sion of  a  coordinated  system  of  flexible  support  services  to 
individuals  with  disabilities  or  chronic  illness  and  their  fami- 
lies. The  support  may  be  in  the  form  of  training,  informa- 
tion, an  assistant,  home  adaptions,  financial  assistance, 
medical  equipment,  advocacy,  transportation,  or  transla- 
tion. The  bills  are  sponsored  by  Sen.  Montigny  and  Rep. 
Guerriero.  These  bills  have  been  assigned  to  the  Ways  and 
Means  Committee  after  being  reported  favorably  out  of  the 
Joint  Committee  on  Human  Services  and  Elder  Affairs.  For 
more  information,  contact  Mary  Houghton  at  Mass  Fami- 
lies, (800)  834-2333  or  (413)  731-7625. 

Medical  Records  Privacy  -  H.  1 498  establishes  a  com- 
prehensive set  of  standards  for  securing  medical  informa- 
tion held  in  electronic  media  and  protects  the  integrity  of 
medical  information  as  it  travels  outside  the  clinical  con- 


text. In  an  age  of  computerization  and  merging  hospitals, 
the  bill  restores  the  principle  of  consent  and  confidentiality 
to  the  medical  system.  Specifically,  the  bill  includes  four 
important  prongs:  provides  notice  to  patients  regarding  the 
use  of  medical  information;  requires  voluntary,  informed 
consent  for  disclosure  of  information;  limits  insider  access 
to  medical  information;  specifies  that,  in  order  for  infor- 
mation to  be  released  without  consent,  rules  must  be  set 
out  ahead  of  time  and  the  need  must  be  compelling.  The 
sponsor  of  this  bill  is  Rep.  Kaufman.  Hearings  will  be  on 
May  8  in  the  Health  Care  Committee.  For  more  informa- 
tion, contact  A  G.  Breitenstein,  J.R.I.  Health  Law  Insti- 
tute, 867-7881. 

Patient  Identification/Police  Notification  -  H.4 1 5  8 
requires  the  positive  identification  of  every  client,  patient, 
or  consumer  of  a  DMH  or  DPH  facility  during  the  admis- 
sion process.  If  no  positive  identification  can  be  attained, 
the  client  is  prohibited  from  receiving  unescorted  or  unsu- 
pervised privileges.  The  bill  also  requires  the  DMH  or  DPH 
facility  to  do  Criminal  Offender  Record  Information  checks 
during  the  admission  process.  The  bill  designates  certain 
offenses  which  DMH  and  DPH  are  required  to  scrutinize 
the  clients'  records  for.  If  a  client  is  found  to  have  a  guilty 
finding  or  charges  pending  involving  any  of  these  offenses, 
DMH  or  DPH  must  notify  the  local  police.  Rep.  Caron  is 
the  sponsor  and  the  bill  will  have  hearings  on  May  1  in  the 
Human  Services  and  Elderly  Affairs  Committee. 

INSURANCE 

Quality/Access  in  Mental  Health  Care-H.2l3l  pro- 
hibits financial  arrangements  between  managed  care  orga- 
nizations and  mental  health  care  providers  that  distort  care 
decisions.  Specifically,  the  bill  prohibits  compensation  ar- 
rangements that  provide  additional  compensation  or  offers 
inducements  to  the  provider  if  the  provider  limits  medically 
necessary  services  or  expenditures  for  medically  necessary 
services  to  persons  covered  by  that  health  insurance.  The 
bill  also  prohibits  contractual  agreements  that  impose  li- 
ability on  the  provider  for  expenditures  for  medically  nec- 
essary services  or  allows  the  provider  to  retain  a  greater 
portion  of  insurance  payments  if  expenditures  for  services 
are  limited.  Finally,  the  bill  establishes  a  reasonable  defini- 
tion for  medically  necessary  services.  Rep.  Scaccia  is  the 
sponsor  and  hearings  were  held  on  April  7  in  the  Insurance 
Committee.  For  more  information,  contact  Barbara  Rhuda 
or  Barbara  Florie,  Alliance  for  the  Mentally  111,  426-2299. 

Expanding  Insurance  Coverage  -  H.3242  expands 
insurance  coverage  for  mental  health  services  by  eliminat- 
ing the  $500  cap  found  in  M.G.L.  ch.175,  §47B(c)  and 
replacing  it  with  twenty  medically  necessary  visits.  The 
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bill  also  excludes  psychopharmacologic  services  from  be- 
ing counted  against  the  twenty  visits.  A  range  of  alterna- 
tive services  for  children  and  adolescents  is  also  included 
in  the  bill.  Finally,  children  with  serious  emotional  distur- 
bance and  adults  with  serious  mental  illness  will  be  entitled 
to  all  services  that  are  medically  necessary.  The  bill  is  spon- 
sored by  Rep.  Rushing  and  hearings  were  held  on  April  9 
in  the  Insurance  Committee.  For  more  information,  contact 
Elena  Eisman,  Mental  Health  Coalition,  523-6320. 

Equitable  Health  Insurance  Coverage  -  H.324 1  and 
S.629  prohibit  discrimination  against  any  person  with  a 
biologically-based  brain  disorder,  as  defined  by  the  Na- 
tional Institute  of  Mental  Health,  by  failing  to  provide  ben- 
efits for  the  diagnosis  and  treatment  of  these  illnesses  un- 
der the  same  terms  and  conditions  as  provided  for  any  other 
physical  illnesses.  These  bills'  definition  of  biologically- 
based  brain  disorders  includes,  but  is  not  limited  to,  schizo- 
phrenia, major  depres- 
sion, bipolar  disorder, 
paranoia,  and  obses- 
sive-compulsive disor- 
der. The  sponsors  of 
these  bills  are  Sen. 
Berry  and  Rep.  Rush- 
ing. Hearings  were 
held  on  April  9  in  the 
Insurance  Committee. 
For  more  information, 
contact  the  Alliance 
for  the  Mentally  111, 
426-2299. 

Mental  Health/Substance  Abuse  Coverage  -  H.  1 934 
ensures  that  all  agreements,  policies,  certificates  and  con- 
tracts for  the  provision  of  payments  for  health  care  ser- 
vices do  not  impose  copayments,  deductibles,  or  service 
limitations  for  the  diagnosis  and  treatment  of  mental  illness 
and  substance  abuse  disorders  in  excess  of  those  imposed 
for  the  diagnosis  and  treatment  of  physical  illnesses.  Rep. 
Scaccia  is  the  sponsor  of  this  bill.  Hearings  were  held  on 
April  9  in  the  Insurance  Committee.  For  more  information, 
call  Rep.  Scaccia's  office,  722-2575. 

Limiting  Financial  Incentives  -  H.4030  prohibits 
financial  incentives  that  put  providers  and  provider  organi- 
zations at  more  than  a  10%  financial  risk.  It  ensures  that 
insurers  not  offer  monetary  rewards  or  inducements  to  li- 
censed health  care  providers  to  reduce,  limit  or  delay  health 
care  services  that  are  more  than  10%  of  the  total  compen- 
sation which  that  provider  would  receive.  Rep.  Petersen  is 
the  sponsor.  Hearings  were  held  on  April  7  in  the  Insurance 
Committee.  For  more  information,  contact  Julia  Carpen- 
ter, CPPAX,  426-3040  or  Rep.  Petersen  at  722-2210. 

Confidentiality  Protections  -  H.  1 50 1  limits  insurers 
to  seeking  only  basic  information  from  patients  when  needed 
to  authorize  payment,  services,  or  reimbursement  through 
the  utilization  review  process.  It  prohibits  insurers  from 


SPECIAL  EDUCATION 

The  Department  of  Education's  regulations  affecting 
special  education  are  presently  under  review.  They  are  due 
to  be  released  in  mid-April.  The  regulations  will  have  sub- 
stantial changes  that  will  take  immediate  effect  on  special 
education.  For  more  information,  call  Tim  Sindelar,  Dis- 
ability Law  Center,  723-8455. 


requiring  patient  consent  for  disclosure  of  "additional  clini- 
cal information"  unless  the  patient's  identity  is  removed 
and  the  information  is  only  used  by  the  utilization  reviewer. 
The  bill  limits  the  information  a  health  care  payor  may 
seek  from  a  patient  or  health  care  provider  to  the  patient 
identification  code,  diagnostic  code,  and  the  procedure  code 
and  date.  Also,  a  reviewer  may  only  request  information 
essential  to  the  review  and  all  utilization  review  agents  are 
bound  by  the  same  confidentiality  requirements  as  the  mental 
health  care  provider.  Written  informed  consent  is  required 
for  the  treating  health  care  provider  to  release  information 
to  the  review  agent  for  a  utilization  review.  This  bill  is  spon- 
sored by  Rep.  Petersen  and  hearings  were  held  on  April  7 
in  the  Health  Care  Committee.  Contact  Rep.  Petersen  at 
722-2210  for  more  information. 

Patient  Choice  -  H.2672  requires  insurers  and  health 
maintenance  organizations  to  give  Massachusetts  subscrib- 
ers the  option  of  ob- 
taining outpatient 
mental  health  ben- 
efits from  a  mental 
health  professional 
of  the  insured's 
choice.  The  bill  also 
limits  the  insured's 
annual  deductive  to 
the  same  amount 
applicable  to 
insureds  seeking 
services  from  a  pro- 
vider designated  by  the  insurer  and  establishes  a  minimum 
reimbursement  rate  for  out  of  network  providers.  Rep. 
Petersen  is  the  sponsor  of  this  bill  and  hearings  were  held 
on  April  7  in  the  Health  Care  Committee.  For  more  infor- 
mation, contact  Rep.  Petersen  at  722-2210. 
GUARDIANSHIP 

Guardianship  Standards  -  H.2 149  and  S.766  mod- 
ernize guardianship  law  by  changing  the  legal  standard  used 
to  determine  whether  or  not  a  guardian  is  necessary  and  by 
requiring  the  court  to  make  specific  findings  of  incapacity 
and  tailor  the  guardian's  powers  to  meet  the  particular  needs 
of  the  incapacitated  person.  The  new  legal  standard  is  based 
on  "incapacity"  or  functional  limitations  which  may  lead 
to  a  person's  inability  to  take  care  of  him/herself,  rather 
than  on  "mental  illness."  The  bills  also  provide  some  addi- 
tional due  process  protections  for  the  proposed  ward,  in- 
cluding the  right  to  be  present  at  the  hearing.  Finally,  the 
bills  direct  the  court  to  determine  that  the  proposed  guard- 
ian is  fit  for  the  serious  responsibilities  associated  with 
guardianship.  The  bills  are  sponsored  by  Rep.  Jehlen  and 
Sen.  Jacques.  Hearings  in  the  Judiciary  Committee  will  be 
on  May  14.  For  more  information,  contact  Wynn  Gerhard, 
Greater  Boston  Legal  Services,  371-1270  x424. 

Public  Guardianship  Commission  -  H.2 150  and 
S.586  establish  a  body  under  the  Supreme  Judicial  Court 
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to  be  appointed  as  guardian  for  a  person  in  need  when  no 
family  or  friends  are  available  to  serve  in  this  capacity  and 
when  the  proposed  ward  is  indigent.  The  Commission  may 
contract  with  a  fiduciary,  non-profit  organization  to  render 
these  services.  The  Commission  or  contractee  will  only  be 
appointed  when  there  is  no  less  restrictive  way  of  meeting 
the  needs  of  the  individual  and  when  it  is  necessary.  The 
Commission  would  ensure  that  every  person  served  is  pro- 
vided with  high  quality,  individualized  service  at  a  reason- 
able rate.  Hearings  on  these  bills  will  be  held  on  May  1  in 
the  Joint  Committee  on  Human  Services  and  Elderly  Af- 
fairs. The  lead  sponsors  are  Rep.  Jehlen  and  Sen.  Murray. 
For  more  information,  contact  Ernest  Winsor  at  Massa- 
chusetts Law  Reform  Institute,  357-0700  x330. 


HOUSING 

Facilities  Consolidation  Fund  -  H.3454  and  S.548 
provide  technical  amendments  to  the  Facilities  Consolida- 
tion Fund,  created  by  Chapter  52  of  the  Acts  of  1993.  The 
Fund  establishes  a  $50  million  equity  loan  fund  to  expand 
community-based  residential  care,  but  restrictions  hamper 
DMH  and  DMR's  ability  to  access  the  money.  Specifically, 
the  bills  amend  the  land  use  restriction,  remove  the  title 
reversion  language  and  allow  deferral  payment  of  debts  as 
long  as  the  debt  serves  the  public  interest.  Rep.  Golar-Richie 
and  Sen.  Wilkerson  are  the  sponsors.  Hearings  were  held 
on  March  20  in  the  Housing  and  Urban  Development  Com- 
mittee. For  more  information,  contact  Aaron  Gornstein, 
CHAPA,  at  742-0820. 
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Momentous  changes  are  occurring  in  the  way  that  men- 
tal health  services  are  delivered  in  Massachusetts  and  across 
the  country.  This  Advisor  addresses  these  trends  and  their  con- 
sequences. 

Jennifer  Honig  discusses  the  emerging  practice  of  treat- 
ing mental  health  clinicians  as  contract  labor  and  its  impact 
on  the  quality  of  care  these  clinicians  render. 

Jim  Pingeon,  an  attorney  with  the  Center  for  Public  Rep- 
resentation, raises  concerns  about  the  state  of  mental  health 
care  in  the  Massachusetts  correctional  system,  highlights  some 
of  the  elements  required  for  the  adequate  provision  of  such 
care,  and  notes  prospects  for  future  change. 

Despite  the  incredibly  limited  amount  of  information  that 
the  Division  of  Medical  Assistance  makes  available  to  the  pub- 
lic, I  describe  the  first-year  performance  of  the  Medicaid  man- 
aged care  company  and  analyze  the  new  contract  under  which 
it  operates. 

Gina  Yarbrough  details  the  current  attack  on  the  rights 
of  16  and  17  year-old  mental  health  consumers  and  provides 
the  bases  for  the  retention  and  expansion  of  their  rights. 

On  the  positive  side,  the  Act  to  Protect  Five  Fundamen- 
tal Rights  was  enacted  this  year,  following  more  than  eight  years 
of  struggling  to  gain  passage  of  legislation  that  protects  the 
m'ights  of  persons  hospitalized  in  psychiatric  facilities.  The  bill 
is  described  by  Kate  Dulit  in  this  issue's  Legislative  Highlights. 

Gill  Deford  left  MHLAC  in  June.  We  wish  him  the  best  of 
luck  in  his  new  position  with  the  American  Association  of  Re- 
tired Persons.  We  look  forward  to  working  with  Frank  Laski,  a 
highly  experienced  disabilities  attorney,  who  will  join  MHLAC 
as  Executive  Director  next  year. 

Susan  Fendell 


Downwaging  Mental  Health  Workers: 
Down-sizing  Mental  Health  Services 

Jennifer  Honig 
Attorney,  Mental  Health  Legal  Advisors  Committee 

I.  Introduction 

While  Robert  Reich  has  pointed  to  the  United  Parcel 
Service  (UPS)  strike  as  evidence  of  the  "downwaging"  trend 
in  blue  collar  America,1  whereby  corporations  seek  higher 
profits  by  reducing  labor  costs,  the  Massachusetts  mental 
health  system  could  be  cited  as  an  example  of  a  related 
phenomenon. The  shift  by  UPS  from  full-time  salaried  em- 
ployment to  part-time  employment  is  mirrored  by  the  shift 
within  Massachusetts  outpatient  mental  health  clinics  from 
full-time  salaried  clinicians  to  contract  or  "fee-for-service" 
clinicians,  who  frequently  work  part-time.2 

This  article  focuses  on  fee-for-service  employment  in 
outpatient  mental  health  services,  such  as  individual,  fam- 
ily, or  group  therapies,  and  medication  management.These 
services  are  primarily  provided  by  private,  not-for-profit 
vendor  agencies,3  although,  recently,  for-profit  corporations 
have  begun  to  enter  this  area  of  care. 

What  is  fee-for-service  employment? 

In  fee-for-service  employment,  workers  are  generally 
paid  an  hourly  rate  for  a  set  number  of  hours  seeing  clients 

continued  on  next  page 


Year  One  of  the  Partnership:  What  a  Performance 

Susan  Fendell,  Acting  Executive  Director 
Mental  Health  Legal  Advisors  Committee 


The  first  year  of  the  Partnership's  management  of  mental  health  care  for  Medicaid  and  Department  of  Mental 
Health  (DMH)  clients  is  extraordinary  for  the  limited  information  available  on  the  program.  The  Massachusetts  Behav- 
ioral Health  Partnership  (the  "Partnership")  did  not  produce  adequate  information  relevant  to  monitoring  its  perfor- 
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mance  for  at  least  nine  months  into  its  tenure.  Now  that  it  has  begun  toj3roduce  such  information,  the  Division  of 
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Medical  Assistance  (DMA)  is  keeping  tight  reigns  on  its  release. 
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per  week.4  Usually,  these  employees  are  reimbursed  only 
for  services  delivered  face-to-face  to  a  patient,  and  exclude 
payment  for  "behind  the  scene"  work  such  as  paperwork 
and  "collateral  contacts"  -  the  communications  which  cli- 
nicians pursue  with  agencies,  courts,  family  members,  other 
treaters,  educational  programs,  work  places  and  similar 
bodies  in  the  course  of  caring  for  the  patient. 

Under  fee-for-service  employment,  health  care  agen- 
cies frequently  staff  their  clinics  with  part-time  workers 
who,  because  they  are  often  not  paid  benefits  or  for  non- 
billable  time,  cost  less  than  full-time  employees.  While  not 
all  fee-for-service  mental  health  clinicians  are  part-time 
employees,  many  are.  A  number  of  the  effects  of  fee-for- 
service  employment,  discussed  below,  are  accentuated  by 
the  fact  that  workers  are  only  part-time.  History  and  prac- 
tice vary  from  agency  to  agency. 

The  shift  to  fee-for-service  workers  has  occurred  at 
different  points  at  different  provider  agencies.While  some 
agencies  have  always  used  fee-for-service  workers,  others 
still  depend  upon  salaried  staff.However,  for  many  agen- 
cies, at  some  point  in  the  1990s,  there  was  an  increased 
reliance  on  fee-for-service  workers,  often  as  part-time 
employees.Thus,  rather  than  use  fee-for-service  employees 
to  deal  with  seasonal  fluctuations  in  the  number  of  clients 
or  to  enable  interns  to  extend  their  stays  with  clinics  -  as 
was  done  historically  -  fee-for-service  has  become  a  broad 
response  to  economic  pressures.5 

Massachusetts  providers  watched  this  shift  to  fee-for- 
service  employment,  concerned  with  its  effect  on  health  care 
quality. In  1993,  a  group  of  providers  concluded  that,  with 
a  salary/fee-for-service  ratio  of  60/40  and  perhaps  even 
50/50,  they  would  be  able  to  meet  the  financial  needs  of 
their  agencies  and  keep  the  quality  of  care  intact.They  agreed 
that  any  greater  use  of  fee-for-service  employment  would 
mean  falling  into  the  "fee-for-service  mill"  and  be  detri- 
mental to  quality  care.6 

Today,  some  outpatient  clinics  are  all  salaried,  some 
have  all  fee-for-service  employees,  and  some  have  a 
mix.7Sometimes,  even  the  individual  position  is  a  mix  of 
salaried  and  fee-for-service.  For  example,  Health  and  Edu- 
cation Services,  Inc.  (HES),  on  the  North  Shore,  converted 
most  positions  from  a  fully-salaried  staff  to  a  hybrid  called 
"base  plus"  in  which  three-fourths  of  the  salary  is  guaran- 
teed and  one-fourth  is  based  on  employee  "productivity," 
as  measured  by  face-to-face  client  hours. With  the  imple- 
mentation of  the  "base  plus"  payment  arrangement,  HES 
also  reduced  employees'  earned  paid  time  off  by  one-fourth.8 

Just  as  salary  arrangements  vary,  so  do  benefits  un- 
der fee-for-service  employment.9As  mentioned  above,  many 
agencies  do  not  offer  fee-for-service  employees  benefits  such 
as  health  care,  retirement,  or  accrued  leave. However,  some 
agencies  do  provide  benefits.  For  example,  South  Shore 
Mental  Health  in  Quincy  offers  their  fee-for-service  em- 
ployees all  benefits  (e.g.,  health  insurance,  life  insurance, 


and  retirement  contributions)  except  accrued  leave  time  for 
vacation,  sick,  and  personal  days.10 

II.    Causes  of  the  Shift  to  Fee-For-Service 

While  the  precise  causes  of  the  shifts  at  Massachu- 
setts outpatient  mental  health  clinics  away  from  full-time, 
salaried  staff  and  towards  part-time,  fee-for-service  em- 
ployees have  varied  from  clinic  to  clinic,  one  or  more  of 
three  trends  have  played  a  role  in  the  shift  for  many  agen- 
cies. First,  since  the  early  1990s,  there  have  been  changes 
in  the  way  in  which  the  Department  of  Mental  Health 
(DMH)  has  funded  outpatient  mental  health  services,  with 
a  resultant  effect  on  employment  practices.  Second,  the  in- 
troduction of  managed  care  into  both  public  and  private 
sector  health  insurance  also  has  created  new  economic  pres- 
sures on  agencies,  affecting  labor  practices.  Third,  for-profit 
health  care  corporations  are  making  inroads  in  the  state, 
with  many  consequences  for  providers  of  outpatient  men- 
tal health  services. 

Changes  in  DMH  funding  of  mental  health  services 

A  substantial  shift  in  the  way  in  which  DMH  funds 
outpatient  mental  health  care  has  contributed  to  the  increased 
use  of  fee-for-service  workers  within  some  agencies.  Until 
the  early  1990s,  DMH  operated  a  largely  "public"  mental 
health  system,  which  included  both  state-operated  programs 
and  those  which  received  state  grants."  Among  these  state 
grants  was  the  funding  of  salaried  state  employee  positions 
in  private  clinics  through  what  was  known  as  "state 
blocks."12  These  employees  served  adults  who  were  chroni- 
cally mentally  ill  and  had  no  health  care  coverage,  as  well 
as  the  Department  of  Social  Service  (DSS)  and  DMH-eli- 
gible  minors.  However,  these  state  employees  also  could 
see  patients  with  the  ability  to  pay.  For  these  situations, 
agencies  had  revenue  retention  agreements  with  DMH  un- 
der which  they  could  plow  the  revenues  from  state  employ- 
ees' work  with  these  paying  clients  back  into  the  agency,  in 
turn  funding  a  second  group  of  salaried  clinicians,  "corpo- 
ration employees,"  who  cared  for  indigent  clients.13 

However,  by  the  early  1990s,  this  system  was  in  jeop- 
ardy. In  addition  to  Governor  Weld's  ideological  arguments 
in  favor  of  privatization,  government  officials  relied  on  a 
number  of  more  specific  grounds  to  justify  the  dismantling 
of  the  "public"  clinics.  First,  government  officials  pointed 
to  estimates  that  clinic  staff  spent  approximately  50%  of 
their  time  on  face-to-face  contacts  with  clients  and  on  claims 
that  clinics  could  not  account  for  all  the  remaining  time 
spent  on  collateral  contacts.14  Second,  officials  were  sup- 
ported by  claims  that  the  system  by  which  these  agencies 
received  both  state-funded  salaries  and  payment  by  private 
clients  amounted  to  unsavory  double-dipping. 1S  Third,  some 
felt  that  the  outpatient  mental  health  system  should  operate 
with  greater  economies  of  scale,  accomplished  through 
mergers  and  contracting  out  services  which  were  second- 
ary to  the  agency's  purpose.16  Fourth,  privatization  coin- 
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cided  with  a  growing  belief  within  DMH  that  its  grants 
were  funding  too  broad  and  too  healthy  a  population  in- 
stead of  focusing  on  patients  who  were  more  persistently 
mentally  ill."  These  administrators  believed  that  clinic  care 
emphasized  psychotherapy  over  other  types  of  services  and 
that  this  emphasis  shifted  resources  towards  healthier,  ver- 
bal patients  and  away  from  the  more  thought-disordered 
DMH  clients.  A  shift  away  from  state-funded  and  loosely- 
controlled  clinic  employees  was  seen  as  a  solution  to  all  of 
these  critiques. 

Thus,  in  1 990  and  1991,  DMH  began  eliminating  its 
state  employee  positions  at  outpatient  mental  health  clinics 
by  not  refilling  slots  as  employees  resigned.  Clinics  lost 
not  only  these  positions,  but  also  the  revenue  that  these 
employees  had  generated  from  seeing  privately-insured  cli- 
ents. Person  by  person,  clinics  lost  DMH  financial  sup- 
port. Meanwhile,  clinic  administrators  who  wanted  to  fill 
the  open  state  block  slots  were  required  to  accept  displaced 
DMH  employees,  although  these  employees  were  often  not 
specially  qualified  for  their  new  positions.  For  example,  as 
state  hospitals  eliminated  their  own  positions,  hospital  work- 
ers familiar  with  inpatient  care  were  thrust  into  a  commu- 
nity setting.  In  addition,  tension  existed  as  the  unionized 
former-hospital  workers  had  a  different  set  of  rules  than 
did  clinic  employees  who  had  their  own,  or  no,  unions.  Given 
these  difficulties,  clinics  would  sometimes  prefer  to  leave  a 
position  vacant  than  take  a  state  hospital  employee.18 

In  July  1991,  Governor  Weld  laid  off  all  800  remain- 
ing state-salaried  mental  health  professionals  from  their 
positions  in  outpatient  settings.19  Although  the  clinics  could 
contract  with  DMH  for  funding,  the  DMH  "conversion"  of 
state  blocks  to  contract  monies  was  disruptive  since,  on 
average,  clinics  experienced  a  net  loss  of  one-third  their 
total  number  of  staff.20 

Some  clinic  administrators  found  "conversion"  from 
state  employees  to  private  clinic  staff  attractive  in  that  it 
allowed  them  to  have  dollars  instead  of  the  less  flexible 
resource  of  bodies,  avoid  unqualified  state  hospital  employ- 
ees, and  resolve  the  problem  of  a  differential  pay  structure 
between  DMH-paid  and  clinic-paid  staff  However,  in  the 
years  following  the  initial  conversion,  DMH  gradually  cut 
into  the  clinics'  contract  dollars,  at  a  rate  of  about  4%  to 
6%  per  year.21 

At  the  same  time  that  it  eliminated  state  employee 
positions,  DMH  also  shifted  to  individual  payment  for  ser- 
vices from  lump  sum  payments  to  mental  health  service 
providers.22 

Some  agencies  responded  to  these  new  economic  pres- 
sures with  productivity  standards  for  salaried  clinicians. 
However,  even  with  productivity  standards,  it  was  difficult 
for  clinic  employees  to  earn  the  equivalent  of  their  own 
salaries.  One  former  clinic  administrator  explained  that  cli- 
nicians would  normally  only  see  between  20  to  25  patients 
per  week,  while  an  agency's  ability  to  pay  $30,000  with 


benefits  requires  clinicians  to  see  27  patients  per  week.  Find- 
ing that  they  were  running  at  a  loss  even  when  achieving 
these  raised  quotas,  agencies  turned  to  fee-for-service  em- 
ployment. As  the  administrator  explains,  a  clinic  could  sur- 
vive under  fee-for-service  by  paying  $26  an  hour  without 
benefits  and  generating  $34  an  hour  in  revenue.23 

Managed  care 

In  addition  to  the  changes  in  state  funding  patterns, 
the  shift  to  fee-for-service  employment  in  the  health  care 
setting  has  also  been  fostered  by  attempts  of  not-for-prof- 
lts  to  maintain  income  and  of  for-profits  to  reap  higher  prof- 
its in  the  face  of  changes  in  how  insurance  companies  re- 
imburse providers  for  care.  In  both  the  public  and  private 
sectors,  insurance  companies  have  turned  to  managed  care, 
with  the  cost  control  techniques  of  prior  approval,  utiliza- 
tion review  and  capitation. 

The  example  of  the  Partnership 

How  insurance  company  practices  affect  provider 
employment  practices  is  exemplified  in  the  economic  im- 
peratives spurred  by  the  private  management  of  Medicaid 
recipients'  mental  health  care.  The  statewide  contractor  for 
managed  care  implementation  is  the  for-profit  Massachu- 
setts Behavioral  Health  Partnership  (Partnership),  owned 
by  FHC  Options. 

The  pressures  on  mental  health  providers  to  keep  costs 
down  stem  from  a  capitated  reimbursement  agreement  be- 
tween the  state  Division  of  Medical  Assistance  (DMA)  and 
the  Partnership.  To  avoid  liability  for  expenditures  above 
the  capitated  rate,  the  Partnership  seeks  providers  who  will 
help  it  meet  its  cost  containment  goals.  Providers  also  are 
aware  that,  apart  from  competitive  rates,  the  Partnership 
depends  on  providers  to  limit  services  to  control  costs.  Pro- 
viders bid  against  one  another  to  be  included  in  the  Part- 
nership network  and  are  accepted  based  upon,  among  other 
things,  the  ability  to  provide  services  within  this  reimburse- 
ment structure. 

While  reimbursement  rates  provided  by  the  Partner- 
ship to  clinics  have  gone  up  and  down,  clinic  administra- 
tors report  that  they  have  experienced  a  net  loss  in  reim- 
bursement from  Medicaid;24  indeed,  when  inflation  is  fac- 
tored into  the  rates,  rates  have  actually  decreased.25  Addi- 
tionally, utilization  management  has  meant  that  clinics  can 
provide  fewer  units  of  service  per  case.  Furthermore,  since 
there  are  fewer  units  billed  per  case,  there  is  now  more 
administrative  work  per  unit  of  care  delivered  and,  thus, 
more  administrative  cost  per  client.  For  example,  although 
a  client  may  now  receive  only  eight  visits,  he  or  she  still 
requires,  for  example,  the  development  of  a  treatment  plan 
and  the  opening  and  closing  of  a  case  record.26  Clinic  ad- 
ministrators also  state  that  the  DMH  reimbursement  rate 
and  the  Medicaid  reimbursement  rate,  for  patients  who  are 
not  covered  by  the  Partnership,  also  have  not  kept  up  with 
inflation-adjusted  costs.27 
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The  example  of  a  private-sector  managed  care 
company 

In  private  managed  care,  the  effects  of  a  capitated 
payment  system  -  in  this  case,  payment  by  the  managed 
care  company  to  the  clinic  -  are  similar.  Administrators 
complain  that  private  insurance  reimbursement  rates  have 
either  remained  the  same  or  decreased  and,  thus,  have  not 
been  sufficient  to  cover  program  costs.28 

The  plight  of  employees  of  the  mental  health  depart- 
ment of  Fallon  Clinic,  the  provider  historically  for  the  Fallon 
Community  Health  Plan,  provides  a  good  example.  In  re- 
cent months,  the  Fallon  HMO  has  spun  off  its  mental  health 
department  to  be  run  by  a  group  practice,  Boston  Road 
Clinic,  Inc.  of  Worcester,  itself  now  owned  by  another  for- 
profit,  Civigenics,  Inc.  Under  the  contract,  Fallon  paid 
Civigenics  a  capitated  rate  for  each  of  Fallon's  140,000 
customers.29 

Under  capitation,  Boston  Road  Clinic,  Inc.  and 
Civigenics,  Inc.  were  motivated  to  cut  costs  because  they 
could  keep  any  savings  under  the  capitated  rate  per  insur- 
ance customer.  Upon  taking  over  clinical  responsibilities, 
they  offered  salaried  positions  only  to  full-time  employees; 
part-time  employees  were  offered  cost-saving  fee-for-ser- 
vice  positions  without  benefits.  One  clinician,  having  cho- 
sen to  remain  part-time  at  the  same  number  of  hours,  could 
only  be  a  fee-for-service  employee.  The  clinician  estimates 
that,  factoring  in  new  costs  like  insurance  and  such  effects 
as  missed  appointments  and  vacations,  s/he  will  make  25% 
less  for  the  same  amount  of  work.30 

For-profit  health  care  corporations 

While  Massachusetts  is  only  recently  feeling  the  force 
of  the  for-profit  health  care  industry,  the  potential  effects 
on  clinic  employment  patterns  are  substantial  and  already 
visible.  First,  given  the  economic  pressures  caused  by  the 
drive  for  profit,  clinics  have  looked  to  labor  to  reduce  costs, 
using  tools  such  as  productivity  standards  and  fee-for-ser- 
vice employment.  Second,  the  challenges  posed  to  these 
corporations  from  labor  unions  have  not  been  well-received; 
in  at  least  one  case,  described  below,  the  Columbia/HCA 
Healthcare  Corporation  (Columbia/HCA)  divested  a  clinic 
with  vocal  labor  activists  on  staff  to  a  non-unionized  agency, 
effectively  eliminating  the  union. 

III.     A  Mental  Health  Clinic's  Growing  Reliance  on 
Fee-For-Service 

The  impact  of  these  three  economic  trends  is  evident 
upon  review  of  the  recent  history  of  Wayside-Metro  West 
Counseling  Center  of  Framingham.  Ten  years  ago,  Way- 
side-MetroWest  Counseling  Center,  operating  as 
Framingham  Youth  Guidance,  was  an  independent,  com- 
munity-based, not-for-profit  mental  health  clinic  specializ- 
ing in  the  care  of  children  and  adolescents.  Over  the  last 
decade,  the  clinic  has  changed  affiliations  and  owners  at  a 
dizzying  rate,  including  a  stay  with  the  for-profit  health 


care  corporation,  Columbia/HCA.  And,  from  allegiance  to 
allegiance  and  name  to  name,31  administrators  have  been 
negotiating  with  staff,  trying  to  decrease  spending.  The  ul- 
timate outcome  was  not  only  a  predominantly  fee-for-ser-  ^ 
vice  work  force  and  a  corresponding  cutback  of  salaried 
employees,  but  the  effective  de-unionization  of  the  clinic. 

In  FY  1 99 1 ,  the  clinic  lost  DMH  funding  for  its  state 
employees  and,  between  1991  and  1992,  this  funding  was 
converted  to  block  grants  to  the  clinic.32  Some  of  the  va- 
cated state  employee  slots  were  filled  with  Westborough 
State  Hospital  workers.33  The  results  were  concerning: 
workers  experienced  in  adult  care  were  assigned  to  work 
with  children  and  it  was  even  proposed  that  a  Latino  direc- 
tor of  a  program  serving  the  Latino  community  be  replaced 
by  a  person  who  did  not  speak  Spanish.34 

Simultaneously,  managed  care  arrived.  Reimburse- 
ment rates  either  were  not  increased  or  actually  decreased. 
For  example,  when  Blue  Cross  became  HMO  Blue,  the 
company  lowered  the  reimbursement  rate.  Given  the  choice 
between  the  lower  rate  and  losing  the  clients,  the  clinic  chose 
the  lower  rate.35 

While  the  agency  sought  to  retain  staff  under  these 
fiscal  conditions,  they  often  offered  only  part-time  salaried 
positions.36  Additionally,  the  base  salaries  for  these  new 
positions  often  were  as  low  as  50%  of  the  previous  state- 
funded  salaries.37  When  some  staff  left,  the  agency  filled 
the  gaps  with  fee-for-service  employees.  While  at  the  time  , 
the  fee-for-service  rate  for  psychologists  and  social  work-  v 
ers,  $28  per  hour,  was  the  market  rate,  it  did  not  increase 
over  time  as  the  clinic  increasingly  relied  upon  fee-for-ser- 
vice staff.38 

In  1992,  at  the  beginning  of  a  two-year  contract  ne- 
gotiation, the  clinic  management  wanted  both  to  eliminate 
the  39  hours  per  month  cap  on  fee-for-service  employment 
and  have  the  ability  to  hire  more  fee-for-service  employ- 
ees. A  compromise  between  management  and  the  SEIU  was 
reached:  the  cap  on  fee-for-service  hours  was  raised  to  52 
hours  per  month  in  exchange  for  management  having  to 
ensure  that  the  ratio  of  billed  hours  of  salaried  to  fee-for- 
service  clinicians  would  be  at  least  50. 75%. 39  As  a  result 
of  these  changes,  from  1989  to  1993,  fee-for-service  em- 
ployment went  from  near  zero  to  half  of  clinicians'  hours.40 

On  September  30,  1995,  the  contract  expired.41  Ne- 
gotiations dragged  on,  and,  in  November  1995,  the  clinic 
was  absorbed  into  Metro  West  Medical  Center.  In  May  1996, 
Columbia/HCA  finalized  its  acquisition  of  80%  of 
Metro  West  Medical  Center,  including  the  outpatient  clinic. 

In  an  effort  to  cut  costs,  Columbia/HCA  exacted  a 
toll  on  the  clinic.  Administrators  pressured  staff  for  huge 
and  immediate  increases  in  productivity,42  demanding  that 

salaried  staff  see  53%  more  people.4'  While  management  y  ) 

claimed  that  these  figures  were  consistent  with  other  ven- 
dors, they  failed  to  produce  evidence  to  support  this  claim 
and  staffs  research  indicated  that  the  standards  were  grossly 
inconsistent  with  other  vendors.  Believing  the  demands  were 
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unrealistic  and  that  the  quality  of  work  would  suffer,  staff 
would  not  agree  to  them.44  Columbia/HCA  eventually  agreed 
to  lower  the  expected  increase  to  44-45%,  but  would  not  go 
below  that  number.45  Additionally,  Columbia/HCA  cut  pro- 
fessional staffing  levels  dramatically.  Between  November 
1995  and  June  1997,  salaried  staff  went  from  42  to  26  and 
there  was  even  some  loss  of  fee-for-service  staff.46  Interest- 
ingly, many  of  the  original  42  salaried  staff  were  the  same 
workers  who,  before  1990,  had  held  DMH-funded  posi- 
tions and,  after  the  wave  of  privatization  in  1990,  were 
rehired  by  the  clinic  in  lower  paying  salaried  positions.47 

In  April  1997,  Columbia/Metro  West  Medical  Center 
reached  an  agreement  with  Wayside  Youth  and  Family  Sup- 
port Network,  Inc.  (Wayside)  in  Framingham  and,  three 
months  later,  transferred  the  outpatient  clinic  to  that 
agency.48  Except  for  a  few  full-time  employees,  Wayside 
was  using  only  fee-for-service  workers.49 

Upon  acquisition  of  the  clinic,  Wayside's  Chief  Ex- 
ecutive Officer  presented  his  fiscal  strategy  to  the  Metro  West 
clinicians.  The  CEO  described  how  Wayside  had  recently 
converted  another  clinic,  Beaverbrook  Guidance  Multi-Ser- 
vice in  Watertown,  to  fee-for-service.  He  indicated  that  there 
would  be  a  few  salaried  positions  for  which  staff  could  ap- 
ply. He  further  indicated  that  those  who  went  from  salaried 
to  fee-for-service  would  receive  health  care  benefits  begin- 
ning in  1 998. 50  There  was  a  one-week  hiring  process.  At  its 
end,  Wayside  hired  four  salaried  employees  (one  full-time 
supervisor  and  three  full-time  positions  out  of  26  candi- 
dates) and  sixteen  fee-for-service  staff,  some  of  whom  had 
twenty  years  of  experience  and  one  of  whom  had  40.  Six 
former  employees,  mostly  vocal  and  active  union  members, 
were  not  offered  positions  and  were  given  only  two  weeks 
to  terminate  their  client/therapist  relationships." 

After  the  merger,  a  number  of  senior  MetroWest  cli- 
nicians who  were  hired  as  fee-for-service  employees  left. 
The  loss  of  these  clinicians,  who  knew  both  the  clients  and 
the  community,  represents  a  serious  loss  to  clients  whose 
care  was  disrupted  and  to  clinicians  who  lost  knowledge- 
able colleagues.52  Those  clinicians  who  remained  at  the  clinic 
saw  their  salaries  fall.  One  clinician  calculates  that,  were 
he  to  see  the  same  number  of  clients  in  the  new  system  as  he 
had  in  the  old,  he  would  have  experienced  a  37%  reduction 
in  salary,  from  $42,000  to  $27,000  (based  on  a  rate  of  $28/ 
hour  and  billing  900  client  hours  per  year).  While  this  cli- 
nician had  been  at  the  top  of  the  pay  scale  before  the  reduc- 
tion, he  estimates  that  other  experienced  workers  faced  re- 
ductions of  at  least  25%. 53  Additionally,  because  Wayside's 
workers  were  not  unionized  and  a  new  signature  drive  would 
be  necessary  to  provide  representation  to  the  absorbed  clinic, 
Wayside-Metro  West  workers  are  no  longer  unionized.54 

This  growing  dependence  on  fee-for-service  employ- 
ment and  the  correlated  loss  of  staff  have  had  a  particularly 
severe  effect  on  the  minority  communities  served  by  Way- 
side-MetroWest.  As  of  April  1997,  the  Spanish-speaking 
community  has  experienced  a  65%  cut  in  services.  The  pre- 


vious ranks  of  nine  clinicians  and  three  administrators  for 
this  community  dwindled  as  of  April  1997  to  two  clini- 
cians and  no  administrators.55  Additionally,  clinicians  lack 
the  time  under  fee-for-service  arrangements  to  conduct  the 
kind  of  community  outreach  needed  to  ensure  that  people  - 
particularly  fearful  illegal  immigrants  -  feel  comfortable 
going  to  the  clinic.56  While  staff  used  to  be  given  "market- 
ing credit"  for  doing  this  outreach,  these  credits  are  no  longer 
available.  For  example,  the  clinic's  Portuguese-speaking 
clinician,  who  is  no  longer  reimbursed  for  doing  outreach, 
has  had  to  limit  his  marketing,  and  the  number  of  Portu- 
guese people  served  by  the  clinic  has  dropped.57 

Wayside-MetroWest  administrators  and  their  prede- 
cessors, unwilling  to  commit  to  adequately  funding  the 
clinic,  have  spent  the  last  five  years  squeezing  clinic  staff. 
Even  before  the  clinic  merged  with  the  MetroWest  Medical 
Center,  administrators  were  seeking  to  cut  costs,  in  part  by 
increasing  fee-for-service  employment.  Similarly,  while 
under  Columbia/HCA  -  which,  as  one  employee  says,  "puts 
profits  ahead  of  patients"58  -  salaried  employees  were  pres- 
sured to  increase  the  number  of  hours  reimbursable  by  in- 
surance companies  and  DMH.  And,  upon  Columbia/HCA's 
divestment  of  the  clinic,  Wayside  -  an  agency  that  had  prior 
experience  in  converting  clinics  to  fee-for-service  -  quickly 
went  to  work. 

IV.      Effects  of  Fee-For-Service  on  Quality  of  Care 

The  use  of  fee-for-service  employment  by  outpatient 
mental  health  clinics  has  a  range  of  potential  effects,  many 
of  which  are  troublesome,  on  the  relationship  between  cli- 
nicians and  their  clients.59  Because  the  clinical  literature 
does  not  appear  to  have  yet  attempted  to  formally  docu- 
ment the  effects  of  fee-for-service,60  much  of  the  informa- 
tion regarding  the  trend  is  anecdotal.  Nevertheless,  in  con- 
versation, clinicians  repeatedly  strike  the  same  themes.61 

Only  face-to-face  time  compensated 

Perhaps  most  importantly,  fee-for-service  employment 
generally  compensates  clinicians  only  for  time  spent  face- 
to-face  with  clients  at  the  clinic.  Thus,  there  is  no  compen- 
sation for  a  range  of  other  aspects  of  patient  care.  For  ex- 
ample, clinics  generally  do  not  compensate  for  time  spent 
making  collateral  contacts  with  agencies,  family  members, 
and  others  even  though  it  is  estimated  that  every  face-to- 
face  hour  with  a  client  requires  between  one  to  two  hours 
of  follow-up  to  provide  quality  care.62  Likewise,  clinicians 
may  be  unpaid  for  attending  staff  and  team  meetings,  en- 
gaging in  utilization  review,  writing  session  notes,  and  con- 
ducting correspondence.63  Last,  as  fee-for-service  workers 
are  not  generally  paid  to  make  home  visits,  one  of  the  most 
important  features  of  the  early  community-oriented  clinics 
has  evaporated.  One  psychiatrist  working  in  an  outpatient 
clinic  at  the  time  has  explained: 

Home  visits  are  not  just  for  the  aged,  paralyzed, 
dying,  or  neurotically  housebound.  A  patient  will 
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speak  differently  at  home  One's  house,  one's 

"things,"  and  the  other  lives,  human  or  other- 
wise, that  permeate  them  are  as  much  a  part  of 
a  person  as  the  secrets  he  or  she  chooses  to 
share.64 

Decline  in  experienced  staff 

Second,  fee-for-service  employment  has  produced  a 
general  decline  in  the  experience  level  of  staff  creating  the , 
potential  to  compromise  the  quality  of  care  delivered.  Turn- 
over is  higher  for  fee-for-service  employees  than  for  sala- 
ried employees.  Fee-for-service  employees  tend  to  be  more 
recent  college  graduates.  More  experienced,  high  quality 
people,  being  the  most  marketable,  leave  for  other  agencies 
when  their  agency  goes  fee-for-service.  When  those  posi- 
tions turn  fee-for-service,  some  experienced  professionals 
change  fields.65 

Staff  turnover,  and  the  consequential  loss  of  continu- 
ity of  care,  is  damaging  to  the  therapeutic  relationship. 
People  with  mental  illness  may  have  particular  difficulty 
forming  relationships  and  may  not  have  a  lot  of  friends; 
their  relationships  with  their  therapists  are  central  to  their 
lives  and  perhaps  one  of  the  most  stable  relationships  they 
have.  The  loss  of  a  clinician  may  be  particularly  traumatic. 
Even  the  stress  that  a  clinician  might  be  leaving  may  be 
traumatic.  One  DMH  case  manager  has  observed  this  dif- 
ficulty for  clients  seen  by  clinic  trainees  who,  like  many 
fee-for-service  workers,  are  not  long-term  employees.66 

Reduced  contact  among  clinicians 

Third,  fee-for-service  has  reduced  the  contact  and 
sense  of  community  among  clinicians,  an  essential  part  of 
the  provision  of  quality  mental  health  care.  The  develop- 
ment of  collegial  relationships  with  other  clinicians,  which 
might  allow  for  further  opportunities  to  exchange  informa- 
tion, the  creation  of  informal  mechanisms  for  consultation, 
case  review,  and  the  ability  to  coordinate  a  web  of  care,  are 
rare  among  fee-for-service  workers.  Fee-for-service  clini- 
cians are  often  not  paid  for  time  spent  at  case  conferences, 
in-service  trainings,  or  staff  and  treatment  team  meetings. 
Clinicians  who  do  not  attend  forfeit  not  only  the  formal 
review  of  work  which  occurs  in  such  settings.  For  example, 
at  one  clinic  with  both  salaried  and  fee-for-service  employ- 
ees, only  the  salaried  employees  attend  the  multi-disciplin- 
ary  treatment  team  meetings.  While  someone  reviews  the 
work  of  the  fee-for-service  workers,  they  do  not  receive  the 
beneficial  interchange  attendant  to  the  meetings.67 

Additionally,  part-time  clinicians  are  tightly  booked 
when  on-site.  With  low  salaries  and  no  raises,  staff  turn 
over  quickly,  so  that  it  is  difficult  to  know  co-workers. 
Additionally,  clinicians  seek  full-time  employment  elsewhere 
resulting  in  less  loyalty  to  either  the  clinic  or  its  patients. 
Further,  without  peer  support,  worker  morale  can  suffer, 
with  effects  on  patients  which,  while  difficult  to  quantify, 
could  be  significant.68 


Structural  changes 

The  structure  of  mental  health  clinics  has  changed  in 
detrimental  ways  under  fee-for-service  employment.  First, 
the  system  whereby  some  staff  supervisored  less  experi-  f  \ 
enced  staff  is  largely  gone.  For  example,  at  Metro  West 
Mental  Health,  experienced  senior  clinicians  supervised  less 
experienced  interns.  These  senior  clinicians  could  do  this 
because  they  were  salaried  for  20  to  30  hours  per  week  and 
perhaps  had  a  private  practice  or  university  position  for 
the  remainder  of  the  week.  With  the  change  to  fee-for-ser- 
vice, such  clinicians  often  found  that  it  was  not  worthwhile 
to  come  in  for  fee-for-service  work.69  While  a  clinic  may 
keep  a  tiny  number  of  salaried  employees  for  supervision 
under  a  fee-for-service  system,  the  pool  of  experienced 
people  is  diminished  and  the  smaller  pool  may  well  not 
have  expertise  in  some  areas.'0 

Additionally,  the  very  nature  of  fee-for-service  em- 
ployment has  broken  down  the  team  approach  to  patient 
care.  While  a  team  of  clinicians  formerly  dealt  with  pa- 
tients, a  fee-for-service  environment,  with  its  discrete, 
anonymous  workers  each  doing  piecemeal  tasks,  is  not  con- 
ducive to  a  team  approach.  Thus,  the  clinic's  ability  to  deal 
in  any  systemic  way  with  the  problems  of  one  client  or 
group  of  clients  -  one  of  the  goals  of  community  mental 
health  -  is  significantly  compromised.71 

Creaming  of  clients  and  disruption  of  the  therapeutic 
relationship 

Fee-for-service  employment  may  influence  whom  a 
therapist  takes  as  a  client.  Therapists  acknowledge  that  an 
incentive  exists  for  clinicians  to  engage  in  "creaming",  that 
is,  retaining  responsible  clients  and  shedding  irresponsible 
ones.  For  example,  patients  who  regularly  show  up  for  ap- 
pointments on  time  are  more  desirable  than  those  who  need 
constant  reminders,  are  often  late,  or  miss  appointments.72 
In  contrast,  problem  clients  may  be  dropped  or  referred  to 
a  supervisor.  Thus,  clinicians  may  not  reach  disorganized, 
unmotivated,  or  resistent  clients73  -  often  with  dispropor- 
tionate effect  on  adolescents  and  the  elderly.  Similarly,  strong 
disincentives  exist  to  conduct  repeated  outreach  to  reluc- 
tant potential  clients.  These  trends  are  particularly  distress- 
ing given  the  fact  that  these  disorganized,  unmotivated  and 
reluctant  clients  are  among  those  most  in  need  of  services.74 

A  second  problem  is  that  fee-for-service  employment 
may  influence  the  relationship  between  clinicians  and  the 
less  responsible  clients  with  whom  the  clinician  does  meet. 
There  is  the  concern  among  clinicians  that  they  may  de- 
velop countertransference  towards  their  less  responsible  cli- 
ents because  the  clinician  has  a  vested  (monetary)  interest 
in  seeing  that  each  scheduled  appointment  occurs.  Whereas, 
in  the  past,  not  showing  up  for  an  appointment  could  sim- 
ply  be  an  issue  to  be  worked  on,  today  absences  are  strongly 
discouraged  by  the  clinicians.  Thus,  when  a  client  misses 
an  appointment  today,  it  may  represent  more  to  the  clini- 
cian than  just  a  decision  not  to  attend,  rooted  perhaps  in 
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fear75  or  pathology;  it  may  be  viewed  as  the  client  disobey- 
ing the  clinician's  instructions,  thus  angering  the  clinician.76 

Third,  in  a  fee-for-service  environment  the  therapist- 
patient  relationship  may  be  tainted  by  the  reality  that  the 
patient  is,  in  some  sense,  a  commodity.  This  problem  may 
be  exacerbated  by  the  fact  that  managed  care  is  authoriz- 
ing fewer  and  fewer  sessions  per  patient.  While  30  to  40 
sessions  used  to  be  the  norm  for  a  mental  health  clinic,  that 
number  is  now  down  to  eight.  Thus,  clinicians  see  more 
clients  less  frequently  than  before,  which  serves  to  prevent 
the  establishment  of  meaningful  ties  between  the  patient 
and  therapist.77 

A  fourth  problem  is  that  the  increased  economic  and 
professional  stress  imposed  on  clinicians  by  this  system 
may  ultimately  threaten  quality  of  care.  Clinicians  face  a 
range  of  stresses.  Low  salary  is  one.78  In  a  recent  request 
for  information  by  the  National  Association  of  Social  Work- 
ers, social  workers  reported  salaries  most  commonly  in  the 
range  of  $25  to  28  per  hour.  By  contrast,  if  one  were  to 
adjust  the  typical  wage  in  1 980  ($  1 7.50  per  hour)  for  infla- 
tion, today's  pay  would  be  over  $40  per  hour.79  To  gener- 
ate more  income,  clinicians  may  try  to  see  more  clients 
than  they  would  as  salaried  employees.  Clinicians  also  ex- 
perience the  stresses  of  being  without  health  care  benefits, 
retirement  plans,  and  paid  vacation.  Additionally,  clinicians 
face  stress  due  to  the  increasing  lack  of  stability  of  their 
positions.  Salaried  workers  also  experience  stress.  There  is 
fear  that  an  agency  might  lower  the  payment  rate  or  con- 
vert people  from  salaried  status,  with  a  loss  of  benefits  and 
income.  Finally,  some  fee-for-service  people  indicate  that 
they  were  not  covered  by  agency  personnel  practices,  so 
that  they  have  no  grievance  mechanism  when  employment 
problems  arise.80  Poor  working  conditions  affect  the  men- 
tal health  of  the  clinicians  themselves  and  indirectly  impact 
their  ability  to  provide  quality  care. 

V.     Possible  Alternatives 

While  it  is  difficult  to  determine  the  precise  reasons 
for  the  shift  to  fee-for-service  employment  in  outpatient 
mental  health  clinics,  it  is  clear  that  the  shift  has  been  driven 
by  fiscal  pressures  of  reduced  or  static  public  mental  health 
funding,  privatization,  managed  care,  and  the  growing 
profit-seeking  constituency  of  the  health  care  industry.  Yet 
other  clinics,  in  the  same  economic  environment,  have  re- 
tained some  percentage  of  full-time  salaried  workers.  This 
section  focuses  on  some  of  these  clinics,  how  they  have 
managed  to  retain  salaried  staff,  and  the  consequences  of 
their  approaches.  It  also  looks  at  one  agency  which  has 
embraced  a  more  "progressive"  version  of  fee-for-service 
employment. 

Using  DMH  dollars  to  stay  salaried 

In  some  instances,  an  agency's  ability  to  maintain  a 
substantial  percentage  of  salaried  staff  may  be  tied  to  its 
careful  use  of  DMH  contract  dollars,  particularly  those 


funding  Community  Support81  and  outpatient82  services, 
as  well  as  emergency  services,  which  DMH  funds  through 
a  contract  with  the  Partnership.83 

For  example,  employment  patterns  at  South  Shore 
Mental  Health  Center  of  Quincy  are  closely  tied  to  patient 
funding  sources.  The  staff  of  the  agency's  Community  Sup- 
port Program,  which  serves  DMH  priority  clients  with  a 
combination  of  DMH  Community  Support  and  assorted 
third-party  funding,  is  salaried.  Administrators  reason  that 
fee-for-service  employment  would  be  inappropriate  in  this 
program  as  the  number  of  clients  seen  by  clinicians  does 
not  bear  a  direct  relationship  to  revenue.84  Likewise,  the 
agency's  crisis  team  services  are  also  run  by  salaried  staff. 
The  agency's  President  speculates  that  other  clinics  with 
this  combination  of  funding  would  have  employment  pat- 
terns similar  to  those  of  South  Shore  Mental  Health;  such 
agencies  will  likely  be  able  to  support  a  mix  of  salaried  and 
fee-for-service  employees,  while  agencies  without  these 
funding  sources  would  be  more  reliant  on  fee-for-service 
employees.85 

By  contrast,  the  agency's  outpatient  acute  care  pro- 
gram, which  employs  the  same  model  of  treatment  as  the 
Community  Support  Program,  is  funded  not  by  DMH,  but 
by  Medicare,  Medicaid  and  third  party  payors.86  While  the 
outpatient  acute  care  program  had  operated  for  twelve  years 
with  a  mix  of  salaried  and  fee-for-service  staff,  in  the  last 
two  years  static  insurance  reimbursement  rates  and  stag- 
nant worker  productivity  placed  the  financial  viability  of 
outpatient  services  in  question.87  Finding  that  fee-for-ser- 
vice workers  billed  more  units  of  service  than  salaried  staff, 
this  program  moved  to  a  predominantly  fee-for-service 
model.88 

Other  clinic  administrators  echo  the  fiscal  strategies 
of  South  Shore  Mental  Health's  administrators.  One  agency 
director  explains  that,  if  her  clinic  did  not  have  as  many 
DMH  contracts,  including  Community  Support  dollars,  it 
may  well  have  turned  to  fee-for-service  employment.  In- 
stead, Community  Support  dollars  have  allowed  the  clinic 
to  pursue  the  collateral  contacts  that  are  essential  for  the 
particular  population  which  the  clinic  serves.89  Nonethe- 
less, DMH  funding  has  not  insulated  this  clinic  from  fiscal 
pressures  and  concerns  regarding  labor  costs;  the  clinic  also 
has  implemented  productivity  standards.90 

Cutting  labor  costs 

In  other  cases,  agencies  preserve  salaried  staff  by 
cutting  labor  costs  in  other  ways,  particularly  by  leaving 
open  the  possibility  of  productivity  standards.  For  example, 
while  a  Worcester-based  provider.  Community 
HealthLink,91  has  not  gone  to  fee-for-service  employment, 
when  a  three-year  contract  with  experience-based  step  in- 
creases and  fixed  benefits  expired  on  June  30,  1997,  the 
agency  proposed  to  replace  it  with  a  one-year  contract  with 
a  two  percent  raise,  benefits  which  are  earned  per  time 
worked,  and  no  step  increases.92  SEIU  Local  285,  pointing 
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out  that  the  Chief  Operating  Officer  earned  six  times  the 
salary  of  the  average  worker,  suggested  that  the  agency 
reorganize  and  pay  top  management  less.93  This  sugges- 
tion was  not  adopted,  and  only  after  the  union  called  a  strike 
for  September  8,  1997  did  the  parties  reach  a  settlement. 
Workers  ended  up  with  a  two-year  contract,  a  step  increase, 
and  a  l-to-2%  across  the  board  cost  of  living  increase.  The 
union  failed  to  compel  the  administration  to  agree  in  the 
contract  not  to  impose  productivity  standards  in  the  fu- 
ture.94 

Moreover,  while  in  some  cases  productivity  standards 
have  provided  a  means  to  side-step  fee-for-service  employ- 
ment, in  other  cases  the  two  tools  have  been  used  hand-in- 
hand.  For  example,  in  February  1996,  the  non-profit  Tri- 
City  Mental  Health  and  Retardation  Center,  Inc.  (Tri-City), 
citing  a  budget  deficit,  began  to  enforce  existing  "produc- 
tivity" standards  on  the  salaried  employees  of  its  Lynn  and 
Everett  adult  outpatient  units.95  While  Tri-City  had  always 
had  productivity  standards,  the  agency  now  made  clear  to 
employees  that  failure  to  meet  the  standards  could  result  in 
conversion  to  fee-for-service  employment.96  For  example, 
the  administration  immediately  and  without  notice  switched 
two  employees  of  the  adult  outpatient  unit  in  Lynn  to  fee- 
for-service,  claiming  that  they  were  producing  at  substan- 
dard levels.97  The  enforcement  of  the  standards  provided 
the  impetus  for  clinical  and  non-professional  staff  to  seek 
organizing  assistance  from  the  Community  Care  Workers 
Campaign  of  SEIU  Local  509  and  to  vote,  in  January  1 997, 
to  unionize.98 

While  there  had  always  been  some  use  of  fee-for-ser- 
vice employees  at  Tri-City  in  order  to  ensure  flexible  ca- 
pacity, more  recent  concerns  regarding  productivity  have 
increased  its  use.99  Today,  according  to  a  clinic  administra- 
tor, approximately  50%  of  the  agency's  outpatient  mental 
health  clinicians  are  fee-for-service  employees.100  Accord- 
ing to  one  employee,  this  shift  has  affected  care  adversely. 
As  of  September  1 997,  the  Lynn  adult  outpatient  clinic  had 
only  two  salaried  staff  and  three  full-time  fee-for-service 
employees;  all  other  staff  were  part-time.  Staff  are  so  tightly 
booked  while  at  the  clinic  that  they  are  both  unavailable  for 
consultation  and  discussion  with  other  staff  and  for  their 
clients.  Further,  the  fee-for-service  workers  have  a  high  turn- 
over rate;  two  recent  fee-for-service  hirees  left  within  two 
weeks,  one  overwhelmed  by  paperwork.101 

A  more  palatable  use  of  fee-for-service? 

The  experience  of  another  clinic  reveals  that  having 
fee-for-service  staff  does  not  always  present  the  worst-case 
scenario.  Clinic  administrators,  who  created  the  clinic  eleven 
years  ago  on  a  fee-for-service  model,  are  now  experiment- 
ing with  both  models;  some  teams  are  salaried  and  some 
fee-for-service.  All  the  clinic's  fee-for-service  workers  are 
full-time  employees.  Those  employees  who  bill  at  least 
twenty  clinical  hours  per  week  receive  full  benefits,  includ- 


ing health,  life,  disability,  40 IK  contributions,  profit  shar- 
ing, and  two  weeks  vacation.102 

In  contrast  to  some  of  the  earlier  examples  in  this 
article,  the  clinic  receives  only  limited  DMH  contracts  (and 
no  community  support  or  outpatient  service  dollars),  in- 
stead generating  revenue  from  serving  mostly  Medicaid  cli- 
ents. Without  DMH's  predictable  revenue  stream  and  with 
their  own  income  coming  on  a  fee-for-service  basis,  ad- 
ministrators felt  greater  incentive  to  use  fee-for-service 
workers.  However,  for  several  reasons,  the  clinic  maintains 
some  salaried  employees.  First,  the  clinic  has  found  that  its 
fee-for-service  workers  (with  their  higher  rate  and  full  ben- 
efits) cost  more  than  its  well-supervised  salaried  employ- 
ees. Second,  managed  care,  with  its  demands  of  alternative 
modes  of  treatment,  has  required  an  availability  of  staff 
which  the  administration  has  found  it  cannot  meet  with  fee- 
for-service  workers.  For  example,  salaried  employees  can 
better  accommodate  the  shift  from  a  patient  coming  one 
hour  per  week  to  one  hour  per  month  or  one-half  hour  per 
week.  Additionally,  as  the  Partnership  has  restricted  some 
services,  there  is  a  greater  need  for  staff  to  pursue  collat- 
eral contacts  as  a  means  of  compensating  for  reduced  lev- 
els of  clinic  care  -  non-reimbursable  services  which  none- 
theless must  be  provided.103  Thus,  this  clinic's  administra- 
tors have  found  that  managed  care  and  its  downward  pres- 
sure on  reimbursement  rates  have  moved  them  to  use  fewer, 
not  more,  fee-for-service  employees.104 

The  future 

Despite  general  agreement  among  administrators  that 
fee-for-service  employment  has  been  a  necessary  response 
to  economic  pressures,  clinicians  have  not  welcomed  it  and 
clinics  continue  to  experiment  with  a  range  of  models  - 
with  variations  on  the  ratios  of  fee-for-service  to  salaried 
staff  and  of  part-time  to  full-time  positions,  the  range  of 
benefits  offered,  and  the  use  of  tools  such  as  productivity 
standards.  There  are  also  differences  in  the  perception  of 
fee-for-service.  While  providers  introduced  fee-for-service 
to  afford  greater  flexibility  of  hours  that  services  were  pro- 
vided, others  now  say  fee-for-service  employees  cannot  meet 
the  changes  in  frequency  of  treatment  mandated  by  man- 
aged care  companies.  While  some  providers  find  fee-for- 
service  employment  less  expensive  than  salaried  workers, 
at  least  one  provider  with  a  more  progressive  compensa- 
tion package  has  found  it  expensive.  Clinic  administrators 
also  are  beginning  to  find  that  a  fee-for-service  clinic  is 
more  difficult  to  manage  than  one  with  salaried  staff.10' 

These  variations  of  models  and  ambivalence  of  sym- 
pathies suggest  that  fee-for-service  is  not  necessarily  a  per- 
manent fixture.  Some  administrators  suggest  that  on  that 
day  when  mental  health  care  is  no  longer  paid  by  insurers  ^  J 
on  a  fee-for-service  basis,  but  on  a  capitated  basis,  it  will 
be  easier  to  maintain  a  salaried  work  force.106  However, 
capitated  rates  may  be  so  low  as  to  exacerbate  the  eco- 
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nomic  pressures  to  cut  benefits  and  limit  services. 
VI.  Conclusion 

As  stated  above,  there  appears  to  be  no  hard  data 
regarding  the  effects  of  the  shift  from  a  salaried  to  a  fee- 
for-service  work  force  in  outpatient  mental  health  care. 
However,  when  interviewed,  outpatient  clinicians  blame  this 
shift  for  a  declining  quality  of  care.  Would  the  other  play- 
ers, clinic  administrators  and  patients,  confirm  these  clini- 
cians' assessment?  When  asked  about  fee-for-service,  clinic 
administrators  tend  to  point  to  the  flexibility  afforded  by 
fee-for-service  employment  and  to  justify  this  arrangement 
as  a  necessary  response  to  changing  economic  realities.  On 
the  other  hand,  clinic  patients  have  not  been  specifically 
questioned  -  for  the  purpose  of  this  article  or,  apparently, 
elsewhere  -  about  the  effects  of  the  shift  to  fee-for-service 
employment.  Even  if  patients  were  aware  of  changes  in  the 
quality  of  their  care,  they  might  not  know  to  attribute  them 
to  the  expansion  of  fee-for-service  employment. 

The  absence  of  careful  inquiry  of  all  participants  in 
the  delivery  of  outpatient  care  is  unfortunate  and  should  be 
rectified.  In  the  meantime,  clinicians'  concerns  about  the 
potentially  deleterious  effects  of  fee-for-service  employment 
on  patient  care  should  prompt  the  careful  monitoring  of 
this  employment  arrangement. 

ENDNOTES 

1  Robert  B  Reich,  The  UPS  strike  was  about  the  downwagmg  '  of  blue-collar 
America,  Boston  Globe,  August  20, 1 997,  at  A 1 9 

2  The  use  of  the  term  "fee-for-service"  in  this  context  should  be  distinguished 
from  the  use  of  the  term  in  the  insurance  company-provider  relationship  where 
"fee-for-service"  represents  a  method  by  which  a  provider  is  reimbursed  for  the 
reasonable  and  customary  charges  associated  with  a  given  type  of  service. 

3.  Not-for-profits  may  still  pay  their  top  management  staffhigh  salaries. 

4.  However,  even  this  modicum  of  certainty  is  not  universal  When  a  union 
organizer  visited  the  Center  for  Health  and  Human  Services  in  New  Bedford,  for 
example,  he  learned  that  professional  staff,  converted  to  a  contract  employment 
arrangement  four  years  ago,  were  only  paid  when  the  third-party  payor  actually 
made  the  payment.  The  organizer  heard  about  a  clinician  who  had  worked  two  full 
weeks  at  the  agency  and,  at  the  end  of  it,  received  a  check  for  $64  because  only  that 
amount  had  been  received  from  third-party  payors  Telephone  Interview  with 
Michael  Gallagher,  Organizer,  Service  Employees  International  Union  (SEIU)  (Sept 
II,  1997). 

5.  Telephone  Interview  with  Elizabeth  Funk,  Executive  Director,  Mental  Health 
Corporations  of  Massachusetts  (Sept.  18,  1997).  One  observer  views  the  shift  to 
fee-for-service  as  an  attempt  to  address  the  need  for  workers  to  be  available  outside 
normal  business  hours:  greater  availability  of  clinicians  at  times  of  high  patient 
demand.  She  suggests  that  the  growth  of  fee-for-service  employment  was  associ- 
ated with  the  demands  by  agencies,  insurers,  and  others  that  clinicians  be  available 
during  evening  and  weekend  hours.  The  clinics  employed  fee-for-service  workers 
in  order  to  better  imitate  the  model  already  established  in  private  practice.  Id 

6.  Telephone  Interview  with  clinician  (Sept  22,  1997) 

7.  While  current  statistics  are  not  available,  in  1 995  the  breakdown  for  Massa- 
chusetts outpatient  clinics  was  estimated  to  be  60%  salaried  employees  to  40% 
fee-for-service  employees  Telephone  Interview  with  Elizabeth  Funk,  supra  note 
5 

8.  Telephone  Interview  with  Michael  Gallagher, supra  note  4;  Telephone  Inter- 
view with  Michael  Gallagher  (Oct.  29,  1997).  After  HES  turned  to  the  use  of 
"base  plus,"  HES  employees  approached  the  SEIU.  However,  the  union's  attempt 
to  organize  HES  stalled  as  the  agency  acquired  other  providers,  including  Greater 
Lawrence  Mental  Health  and  Northern  Essex  Mental  Health  in  Newburyport  and 


Haverhill,  and  grew  from  250  to  900  employees,  making  it  difficult  for  the  union 
to  reach  all  HES  employees.  Id. 

9.  For  a  statistical  comparison  of  benefits  paid  to  part-time  and  full-time  employ- 
ees in  all  fields,  see  Monica  Halas,  Temporary,  Part-Time  Workers  New  Face  of 
American  Labor:  Campaign  Targets  Growth  in  Contingent  Jobs,  7  Legal  Ser- 
vices Reporter  1,9  (Oct.  1997). 

10.  Telephone  Interviews  with  Harry  Shulman,  President,  South  Shore  Mental 
Health  (Sept.  22,  1 997  and  Sept.  24,  1 997). 

1 1 .  At  the  same  time,  other  funding  streams  -  including  private  insurance,  agency 
contracts  with  DMH,  and,  for  clinics  serving  minors,  agency  contracts  with  DSS  - 
provided  further  resources  As  there  was  some  degree  of  flexibility  with  these 
monies,  they  may  have  contributed  to  the  ability  of  clinics  to  maintain  salaried 
staff  Telephone  Interview  with  clinician,  supra  note  6. 

12  Telephone  Interview  with  H  Stephen  Leff,  Vice  President,  Human  Services 
Research  Institute  (Sept.  15,  1997)  DMH  also  provided  unrestricted  grants  to 
fund  programs;  because  these  grants  did  not  set  specific  requirements  regarding 
the  number  of  clients  served,  they  offered  clinics  great  flexibility.  Id 

13.  Telephone  Interview  with  clinician,  supra  note  6.  While  patients  received 
good  care  in  that  they  could  be  assigned  to  the  most  appropriate  clinician  regard- 
less of  ability  to  pay,  for  several  reasons,  there  were  some  tensions  under  this  "pub- 
lic" system.  According  to  one  clinician,  state  employees  made  approximately  twice 
the  salary  of  corporation  employees  and  clinic  administrators  found  it  more  diffi- 
cult to  discipline  state  employees  than  their  own  employees.  Id. 

14.  Telephone  Interview  with  H  Stephen  Leff,  supra  note  12  LefT notes  that 
provider  administrators  still  report  that  their  clinicians  only  spend  between  50%  to 
60%  of  their  time  on  face-to-face  contacts  and  suggests  that  better  documentation 
of  the  remaining  hours  is  needed  Telephone  Interview  with  H  Stephen  LefT  (Oct 

29.  1997). 

15  Telephone  Interview  with  clinician,  supra  note  6 

16.  Id. 

17  Telephone  Interview  with  H  Stephen  Leff,  supra  note  12 
I  8  Telephone  Interview  with  clinician,  supra  note  6 

1 9.  Matthew  P.  Dumont,  Treating  the  Poor:  A  Personal  Sojourn  through  the 
Rise  and  Fall  of  Community  Mental  Health,  1 42  (2nd  ed  1994).  Telephone  In- 
terview with  Matthew  P.  Dumont,  clinician  (Sept.  26,  1 997)  For  the  state,  the 
elimination  of  these  public  employees  was  likely  driven  by  a  concern  for  the  ex- 
pense of  paying  their  pensions  and  benefits.  This  may  explain  why  DMH  was 
willing  to  turn  around  after  cutting  public  employees  and  contract  with  clinics  to 
provide  them  with  funding.  Telephone  Interview  with  Matthew  P  Dumont,  infra 
Another  reason  for  the  elimination  of  public  employees  was  likely  the  goodwill 
gained  by  politicians  for  shifting  public  resources  into  private  hands 

20  Telephone  Interview  with  Matthew  P  Dumont,  supra  note  1 9 

21 .  Telephone  Interview  with  clinician,  supra  note  6 

22  Telephone  Interview  with  H  Stephen  Leff,  supra  note  12 

23.  Telephone  Interview  with  clinician,  supra  note  6 

24  Id  ,  Telephone  Interview  with  Kenneth  Halkin,  Associate  Director  of  Finan- 
cial Administration,  Tn-City  Mental  Health  and  Retardation  Center,  Inc  (Oct  14. 
1997). 

25.  Telephone  Interview  with  Kenneth  Halkin,  supra  note  24 
26  Id 

27.  Telephone  Interviews  with  Harry  Shulman,  supra  note  1 0.  Telephone  Inter- 
view with  Kenneth  Halkin,  supra  note  24 

28  Id 

29  Telephone  Interviews  with  clinician  (Sept.  23, 1997  and  Oct  29, 1997) 

30.  Id 

31.  In  the  early  1990s,  Framingham  Youth  Guidance  affiliated  with  Framingham 
Union  Hospital,  which  had  changed  its  name  to  Metro  West  Youth  Guidance  (and 
later  Metro  West  Mental  Health  Association).  The  clinic  retained  its  own  board  ot 
directors  until  a  few  months  before  MetroWest  Medical  Center  -  into  which 
Framingham  Union  evolved  -  merged  with  ColumbiaUCA  Telephone  Interviews 
with  clinician  (Sept.  22,  1997  and  Oct.  19.  1997) 
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32.  Telephone  Interviews  with  clinician,  supra  note  3 1 

33.  Telephone  Interview  with  clinician,  supra  note  6. 

34.  Id. 

35.  Id. 

36.  Telephone  Interviews  with  clinician, supra  note  31 . 

37.  Id.  It  was  some  of  these  workers,  previously  paid  by  DM  H,  who  would  later 
be  asked  to  accept  a  further  pay  cut  under  fee-for-service  employment.  Id 

38.  Telephone  Interviews  with  clinician,  supra  note  3 1 . 

39.  Telephone  Interviews  with  James  Leffert,  clinician  (August  20, 1 997  and  Sept. 
19,  1997) 

40  Id 

41.  Id. 

42.  Telephone  Interview  with  Brian  Wilder,  Union  Representative,  SEIU  Local 
285  (Sept.  9,  1 997);  Telephone  Interview  with  Matthew  P.  Dumont,  supra  note 

19. 

43.  Telephone  Interviews  with  James  Leffert,  supra  note  39. 

44.  Telephone  Interview  with  Brian  Wilder,  supra  note  42. 

45.  Telephone  Interviews  with  James  Leffert,  supra  note  39. 
46  Id. 

47.  Id.,  Telephone  Interview  with  Matthew  P.  Dumont,  supra  note  19. 

48  The  two  sides  have  different  explanations  as  to  why  this  happened.  The  work- 
ers suspect  that  Columbia/HCA  did  not  want  to  deal  with  the  public  fuss  made  by 
the  workers  and  their  unions.  Telephone  Interview  with  Brian  Wilder,  supra  note 
42  They  also  note  that  Columbia/HCA  has  a  history  of  divesting  the  money- 
losing  programs  of  hospitals  it  acquires  Telephone  Interview  with  Dubi  Gordon, 
clinician  (Aug  22,  1997)  By  contrast,  a  Columbia/Metro  West  Medical  Center 
administrator  claimed  that  the  company  did  not  have  the  expertise  within  the  hos- 
pital to  manage  aclinic  and  that  Wayside  did.  Elizabeth  Millard,  MetroWest  trans- 
fers outpatient  mental  health  program  despite  protests,  Massachusetts  Psycholo- 
gist, September  1 997,  at  7-8. 

49  Telephone  Interview  with  Brian  Wilder,  supra  note  42. 

50  Telephone  Interviews  with  James  Leffert,  supra  note  39.  Wayside  was  not 
able  to  offer  medical  coverage  at  that  point.  Somehow,  the  Columbia/Metro  West 
Medical  Center  spun  off  the  program  on  terms  that  precluded  the  salaried  staff 
receiving  medical  benefits  On  Jan  1 ,  1998,  staff  may  begin  receiving  medical 
coverage.  Id. 

51  Millard,  supra  note  48,  at  7.  Four  of  the  six  former  employees  have  filed 
complaints  against  Wayside  with  the  National  Labor  Relations  Board  (NLRB), 
claiming  discrimination  in  hiring  practices  in  retaliation  for  criticizing  the  agency 
NLRB  Charge  Against  Employer,  case  number  1  -CA-35339  (June  1 9,  1 997);  see 
also  David  Guanno,  Union  organizers  cry  foul  Say  they  weren  t  rehired  be- 
cause they  criticized  hospital,  Middlesex  News  (Framingham  edition),  June  19, 
1997,  at  14A  Additionally,  SEIU  Local  285  has  filed  further  charges  with  the 
NLRB.  The  union  claims  that  Columbia/Metro  West  Medical  Center  or,  in  the 
alternative,  Wayside  interfered  with  the  rights  of  employees  to  maintain  their  union 
and  discriminated  against  union  activists  NLRB  Charge  Against  Employer,  case 
number  l-CA-35702  (Oct.  17, 1997). 

52  Telephone  Interview  with  Dubi  Gordon,  supra  note  48. 

53  Telephone  Interviews  with  James  Leffert,  supra  note  39,  Telephone  Interview 
with  James  Leffert  (Oct.  30,  1 997). 

54  Id 

55  Profiteers  Gut  Mental  Health  in  Framingham,  SEIU  Local  285  Organizer, 
April  1997,  at  5 

56  Outreach  is  also  important  to  other  groups  of  clients,  particularly  more 
marginalized  sectors  of  society.  For  example,  some  clients  are  not  socialized  to 
keep  appointments  or  to  be  prompt  Some  clients  may  associate  mental  health  care 
with  stigma.  Others  may  be  required  to  come  to  treatment  as  a  result  of  a  court 
order,  custody  decision,  or  other  legal  condition,  and  are  consequently  somewhat 
ambivalent  about  attending  Telephone  Interviews  with  clinician,  supra  note  3 1 

57.  Telephone  Interview  with  Laurie  Van  Loon,  clinician  (Sept  15,1997). 


58.  Telephone  Interview  with  Dubi  Gordon,  supra  note  48;  see  also  Kimberly 
Blanton,  Member  of  MetroWest  board  quits,  Boston  Globe,  July  3, 1997,  at  Dl 

59.  There  are  a  few  positive  effects  of  fee-for-service  employment  Asmentioned 
earlier,  clinics  can  pay  seasonal  employees  pursuant  to  fee-for-service  arrange- 
ments Additionally,  fee-for-service  may  allow  clinicians  to  have  flexible  work  /*" 
schedules  and  a  more  autonomous  work  experience.  Richard  Sherman,  Fee-For- 
Service  Employment:  Talking  to  Members,  FOCUS,  October  1 996,  at  3.  Also, 
fee-for-service  employment  may  benefit  patients  because  clinicians  might  make  a 
greater  effort  to  retain  clients  and  thus  work  harder  to  engage  patients  in  therapy 
Telephone  Interview  with  Barbara  Dickey,  Director  of  Mental  Health  Services 
Research,  McLean  Hospital  and  Associate  Professor  of  Psychology,  Department 

of  Psychiatry,  Harvard  Medical  School  (Sept.  10, 1997) 

In  addition,  some  of  the  negative  effects  of  using  fee-for-service  employees, 
particularly  for  part-time  positions,  may  be  mitigated  for  clients  whose  mental  health 
care  is  managed  by  the  Partnership.  The  Partnership  has  performance  standards 
for  the  outpatient  mental  health  care  within  its  network.  Partnership,  Requests  for 
Proposals,  Appendix  3  (Nov.  1 ,  1996).  For  example,  one  standard  provides  that 
"home-based  outpatient  treatment  is  appropriate  for  those  Recipients  who  are  un- 
able to  keep  an  appointment  at  the  office  for  reasons  of  health,  psychiatric  impair- 
ment or  transportation."  Id.  at  1 5.  Another  standard  requires  that  "all  clinical 
work  is  supported  by  regularly  scheduled  and  ongoing  clinical  supervision  and 
consultation  as  appropriate —  Senior  clinical  staff  must  be  available  for  consulta- 
tion during  all  hours  of  operation  regarding  emergency  situations."  Id.  at  16 
Further,  the  standards  require  that  providers  report  to  the  Partnership  their  annual 
clinical  staff  turnover  rate.  Id.  at  6.  However,  the  Partnership  does  not  currently 
impose  any  limitations  on  providers  within  its  network  —  either  by  contract  or 
through  performance  standards  —  on  the  number  or  percentage  of  fee-for-service 
clinicians  employed  at  an  outpatient  clinic.  Telephone  Interview  with  Richard 
Sheola,  Chief  Operating  Officer,  Partnership  (Nov.  4,  1 997)  Partnership  adminis- 
trators do  not  rule  out  the  possibility  that  such  a  provision  could  be  incorporated 
into  performance  standards  in  the  future  Id. 

60  Telephone  Interview  with  Richard  Beinecke,  Assistant  Professor  of  Public 
Management,  Suffolk  University  (Sept.  I  I,  1997). 

61 .  For  a  discussion  of  some  of  these  themes,  see  Sherman,  supra  note  59 

62  Sherman,  supra  note  59  The  more  difficult  the  case,  the  more  collateral  time  > 
is  generally  required  Unfortunately,  managed  care,  by  shortening  hospital  stays 
and  discharging  people  before  they  are  stabilized  on  medication,  has  contributed  to 
the  increase  in  the  number  of  clients  requiring  such  intensive  services.  Telephone 
Interviews  with  clinician,  supra  note  3 1 . 

63  To  compound  this  problem,  a  system  in  which  clinicians  are  paid  fee-for-ser- 
vice does  not  provide  an  incentive  for  management  to  invest  in  equipment  or  sup- 
port activities  that  would  alleviate  their  workload  or  boost  productivity  Under  a 
salaried  system,  an  incentive  existed  to  raise  productivity,  under  fee-for-service,  it 
makes  little  fiscal  difference  to  the  employer  whether  the  clinician  completes  his  or 
her  work  in  one  hour  or  five  Thus,  agencies  may  not  invest  in  such  supports  as 
new  computer  technology  and  clerical  staff. 

64  Dumont,  supra  note  1 9,  at  65  Similarly,  fee-for-service  work  often  does  not 
compensate  clinicians  for  the  growing  amount  of  time  it  takes  to  complete  the  vast 
amounts  of  paperwork  from  such  services  as  DMH,  DSS,  schools,  Medicaid,  in- 
surance earners,  the  Social  Security  Administration,  Department  of  Transitional 
Assistance,  the  Massachusetts  Bay  Transit  Authority,  residential  programs,  and 
visiting  nurses.  Telephone  Interview  with  Robert  Kumin,  Union  Representative, 
SEIU  Local  285  (Sept  9,  1 997)  Often,  paperwork  gets  dumped  on  overworked 
clerical  staff 

65  Telephone  Interview  with  Brian  Wilder,  supra  note  42  While  some  may  try 
private  practice,  even  that  arena  is  dominated  by  HMOs  and  managed  care.  Id 

66  Telephone  Interview  with  DMH  Case  Manager  (September  I  5. 1 997) 

67  Telephone  Interview  with  clinician  (Sept  17,1997). 

68  Sherman,  supra  note  59 

69  Telephone  Interview  with  Dubi  Gordon,  supra  note  48 

70  Telephone  Interviews  with  James  Leffert,  supra  note  39 

7 1  Telephone  Interview  with  Matthew  P.  Dumont.  supra  note  1 9. 

72.  Telephone  Interview  with  Richard  Sherman,  Director  of  Public  Policy.  Na- 
tional Association  of  Social  Workers  (Sept.  12,  1997). 

73.  Telephone  Interview  with  Matthew  P.  Dumont.  supra  note  1 9.  Telephone  In- 
terview with  clinician  (Sept  10,  1997). 
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74.  Telephone  Interview  with  Matthew  P.  Dumont,  supra  note  1 9;  Telephone  In- 
terview with  Laurie  Van  Loon,  supra  note  57. 

'with  Laurie  Van  Loon,  supra  note  57. 

'ith  Richard  Sherman,  supra  note  72. 


75.  Telephone  Interview ' 

76.  Telephone  Interview  wit 


77.  Telephone  Interview  withclinician,su^rrtnote6. 

78.  In  general,  fee-for-service  arrangements  weaken  workers'  position  vis-a-vis 
their  employers,  particularly  with  respect  to  non-unionized  agencies.  In  such  cases, 
an  agency  can  threaten  to  lay  off  salaried  employees  in  favor  of  fee-for-service 
employees  if  the  salaried  employees  seek  an  increase  in  wages  or  benefits.  Tele- 
phone Interview  with  Robert  Kumin,  supra  note  64.  Thus,  even  if  workers  are  hot 
fee-for-service  employees,  their  ability  to  negotiate  for  good  benefits  and  pay  may 
be  compromised  For  example,  North  Suffolk  Mental  Health  Association,  which 
has  some  fee-for-service  and  some  salaried  positions,  has  used  the  threat  of  con- 
verting positions  to  fee-for-service  in  the  bargaining  process  with  SEIU  Local  285 
The  Association  claims  that  if  the  Union  insists  on  maintaining  benefits  and  a  2% 
to  3%  pay  raise,  the  Association  will  be  forced  to  replace  the  workers  with  fee-for- 
service  employees.  Telephone  Interview  with  Brian  Wilder,  supra  note  42. 

79.  Sherman,  supra  note  59. 

80.  Id. 

81  DMH  Community  Support  dollars  support  the  following  types  of  services: 
medication  management/psychopharmacology,  housing,  outreach  and  mobile  com- 
munity treatment,  case  coordination,  and  general  support  and  rehabilitation.  Eli- 
gibility varies  depending  on  the  specific  program  Unlike  DMH  Outpatient  dol- 
lars, DMH  reimburses  vendors  who  receive  Community  Support  dollars  not  only 
for  services  performed,  but  also  for  actual  costs  incurred,  such  as  direct  care  and 
staffing,  in  accordance  with  contract  budgets  Response  attached  to  letter  from 
Jack  Schifano,  Public  Affairs  Department,  DMH,  to  Jennifer  Honig,  Staff  Attor- 
ney, Mental  Health  Legal  Advisors  Committee  ("Response")  2  (Oct  1 7,  1 997), 
Telephone  Interview  with  Jack  Schifano  (Oct  27,  1 997). 

82  DMH  Outpatient  dollars  support  the  following  types  of  services:  diagnostic 
services,  medication  visits,  case  consultation,  individual  therapy,  individual  medi- 
cal psychopharmacology,  couple/family  therapy,  group  therapy,  multiple  family 
group  therapy,  and  emergency  services  These  services  are  available  to  individu- 
als who  have  no  other  means  to  obtain  them  Contracts  are  executed  for  a  total 
maximum  obligation,  and,  to  receive  payment,  vendors  must  submit  an  invoice  for 
units  of  service  delivered  Response,  supra  note  81,  at  1 

83  In  anticipation  of  rebidding  in  the  spring  of  1 998,  DMH  is  currently  reviewing 
its  payment  of  DMH  dollars  to  provider  clinics  Telephone  Interview  with  Eleanor 
Sullivan,  Program  Operations,  DMH  (Oct  2 1 ,  1997)  As  part  of  this  review,  DMH 
has  surveyed  providers  to  determine  more  precisely  the  care  delivered  with  Com- 
munity Support  dollars.  Providers  are  wary  of  changes  in  this  funding  stream 
Telephone  Interview  with  Elizabeth  Funk  (Nov.  3,  1997). 

84  Telephone  Interviews  with  Harry  Shulman,  supra  note  1 0. 

85  Id. 

86  Id 

87  Id 

88.  Id  Shulman  estimates  that,  while  diligent  salaried  employees  used  to  bill  800 
to  900  hours  per  year  and  now  bill  850  to  1000  hours  per  year,  some  fee-for- 
service  workers  are  able  to  reach  1 500  hours  per  year.  Id. 

89.  Other  providers  also  mention  the  demands  of  pursuing  collateral  contacts  as  a 
reason  for  maintaining  a  salaried  staff  For  example,  clinic  administrator  Richard 
Hill  explains  that  his  clientele,  largely  dual  diagnosis  and  medically  involved  with 
conditions  such  as  tuberculosis,  required  more  time  during  and  after  sessions  He 
notes,  for  example,  that  for  clients  who  are  incoherent,  a  five-minute  appointment 
for  medication  adjustment  is  insufficient.  Likewise,  given  the  clients'  deficits,  staff 
need  to  conduct  such  intensive  follow-up  as  phoning  in  patients'  prescriptions  to 
the  pharmacy,  following  up  with  clients  to  ensure  that  they  are  taking  medications, 
calling  the  clients'  other  doctors  and  social  service  agencies,  and  consulting  with 
other  doctors  on  difficult  cases  Telephone  Interview  with  Richard  Hill,  Manage- 
ment Services  Director,  Somerville  Menu!  Health  (Aug.  21 ,  1997). 

90.  Telephone  Interview  with  clinic  administrator  (Sept.  11,1997).  Anotherex- 
ample  of  the  effect  on  employment  patterns  of  DMH  funding  might  be  seen  at  the 
Center  for  Mental  Health  and  Retardation  Services  of  Lexington,  which  has  both  a 
large  DMH  Community  Support  contract  and  a  smaller  DMH  Outpatient  Services 
contract,  and  which  is  largely  staffed  by  salaried  employees.  Telephone  Interview 
with  clinician,  supra  note  67. 


91 .  Community  HealthLink  is  in  the  process  of  merging  with  the  Herbert  Lipton 
Community  Health  Center  in  Leominster  and  Fitchburg,  a  clinic  with  over  60 
clinicians.  Community  HealthLink  is  now,  by  contract,  managing  Lipton,  but  Lipton 
maintains  its  independence  in  several  respects.  However,  it  is  clear  that  this  situa- 
tion will  change  in  the  next  two  years  Lipton  currently  has  productivity  standards 
20.5  hours  per  week  for  early  intervention  and  elderly  services  and  23  hours  per 
week  for  outpatient  mental  health  counseling  programs.  Telephone  Interview  with 
Robert  Kumin,  supra  note  64. 

92.  Telephone  Interview  with  J  K  , clinician  (Aug.  21, 1997)  In  light  of  the  dis- 
cussion in  the  previous  subsection,  it  is  worth  noting  that  Community  HealthLink 
receives  both  DMH  Community  Support  and  Outpatient  dollars.  Response,  supra 
note  8 1 ,  Attachment  2. 

93.  Telephone  Interview  with  Robert  Kumin,  supra  note  64. 

94.  Id 

95.  Telephone  Interview  with  clinician, supra  note  73 

96  Id.  A  Tri-City  administrator  notes  that  the  agency  had  previously  converted  a 
salaried  staff  person,  who  was  experiencing  senous  productivity  problems,  to  fee- 
for-service  employment.  This  option  was  employed  when  productivity  problems 
existed,  but,  due  to  the  clinician's  work  quality,  the  agency  wanted  to  provide  an 
alternative  to  termination.  Facsimile  from  Kenneth  Halkin,  Associate  Director  of 
Financial  Administration,  Tri-City  Mental  Health  and  Retardation  Center,  Inc.,  to 
Jennifer  Honig,  Staff  Attorney,  Mental  Health  Legal  Advisors  Committee  1  (Nov 
5,  1997). 

97.  Telephone  Interview  with  clinician,  supra  note  73. 

98  Id.  Despite  administrators'  attempts  to  split  the  non-professional  and  clinical 
staff,  Tri-City  workers  voted  to  unionize  as  a  mix  of  professionals  and  non-profes- 
sionals. Today,  there  are  about  500  workers  at  Tri-City  and  about  300  in  the 
bargaining  unit.  Telephone  Interview  with  Stephanie  Romanos,  Organizer,  SEIU 
(Sept  10, 1997). 

99  Telephone  Interview  with  Kenneth  Halkin  (Oct.  30, 1 997) 

1 00  Telephone  Interview  with  Kenneth  Halkin,  supra  note  24 

101  Telephone  Interview  with  clinician,  supra  note  73. 

102.  Telephone  Interviews  with  clinic  administrator  (Sept  23,  1997  and 
Oct  29, 1997). 


103 


Id. 


104  Id 

105  Telephone  Interviews  with  Harry  Shulman,  supra  note  10 

106  Id.;  Telephone  Interviews  with  clinic  administrator,  supra  note  102 
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Forgotten  Lives:  Mentally  Disordered 
Prisoners  in  Massachusetts 

James  R.  Pingeon 
Attorney,  Center  for  Public  Representation 

There  are  at  least  1.8  million  people  incarcerated  in 
prisons  or  jails  in  the  United  States,  and  the  number  contin- 
ues to  increase  each  year.1  In  Massachusetts,  more  than 
23,000  prisoners  are  confined  in  the  state  and  county  cor- 
rectional systems.2  Despite  the  common  misconception  that 
mentally  ill  offenders  will  be  found  not  guilty  by  reason  of 
insanity  and  then  hospitalized  for  treatment,  in  reality  many 
such  individuals  end  up  in  prison.3  Indeed,  the  Los  Angeles 
County  Jail  has  been  called  the  "largest  de  facto  mental 
hospital  in  the  world."4 

The  Prevalence  of  Mental  Disorders 
in  Prisons  and  Jails 

The  incidence  of  mental  disorders  among  prisoners  is 
substantially  higher  than  it  is  in  the  community.  Studies 
indicate  that  anywhere  between  5-20%  of  prisoners  suffer 
from  schizophrenia,  bipolar  disorder,  or  major  depression.5 
In  the  Massachusetts  Department  of  Correction  (DOC),  the 
incidence  of  major  mental  illness  "is  at  least  9%,  is  almost 
certainly  between  10-20%,  and  is  best  estimated  at  about 
12-15%. "6  The  problem  may  not  be  quite  so  severe  in  the 
county  houses  of  correction,  where  the  Department  of  Men- 
tal Health  (DMH)  recently  concluded  that  the  level  of  seri- 
ous mental  illness  is  about  5%. 7  As  high  as  these  numbers 
are,  they  may  actually  underestimate  the  need  for  mental 
health  services  because  some  inmates  are  likely  to  develop 
a  major  mental  disorder  during  their  incarceration,  and  many 
others  suffer  from  less  severe  disorders  that  nonetheless 
require  treatment.8  Additionally,  at  least  1-2%  of  all  in- 
mates have  a  developmental  disability.9 

The  reasons  for  the  high  incidence  of  mental  illness 
among  prisoners  are  somewhat  unclear.  It  is  unlikely  that 
incarceration  itself  is  the  cause,  except  in  extreme  circum- 
stances such  as  prolonged  confinement  in  solitary  confine- 
ment. Other  explanations  include  the  deinstitutionalization 
of  patients  who  cannot  control  their  behavior  and  the  lack 
of  community  support  for  persons  with  mental  illness.10 

The  Widespread  Neglect  of  Prisoners  with  Mental 
Disorders 

Despite  the  tremendous  demand  for  mental  health 
treatment,  the  available  services  in  many,  if  not  most,  pris- 
ons and  jails  are  woefully  inadequate.  Dozens  of  class  ac- 
tion law  suits  have  successfully  attacked  the  overall  qual- 
ity of  care  in  correctional  institutions  across  the  country." 
Madrid  v.  Gomezn  contains  a  particularly  gruesome  por- 
trayal of  the  experiences  of  the  mentally  ill.  In  finding  con- 
ditions at  Pelican  Bay  -  California's  state-of-the-art, 


"supermax"  penitentiary  -  to  be  unconstitutional,  Chief 
Judge  Henderson  declared  that  "dry  words  on  paper  can- 
not adequately  capture  the  senseless  suffering  and  some- 
times wretched  misery"  endured  by  inmates  with  mental  — w 
illness.13  The  litany  of  abuse  included  a  schizophrenic  in- 
mate who  received  third  degree  burns  when  correctional 
officers  placed  him  in  scalding  water  because  he  had 
smeared  himself  with  feces.14  In  the  words  of  Stuart 
Grassian,  the  Harvard  Medical  School  psychiatrist  who 
has  served  as  an  expert  witness  in  Madrid  and  other  cases, 
"I've  seen  people  who  are  horribly  ill,  eating  their  own 
feces,  eating  parts  of  their  body,  howling  day  and  night  and 
it's  ignored,  like  'who  cares?'  You  think  it  belongs  to  some 
other  century,  but  you  go  into  the  prison  and  you  think 
you're  back  in  some  medieval  torture  chamber.  The  prison 
has  become  this  place  that's  hidden  and  secret  and  it's  re- 
ally awful."15 

In  Massachusetts,  the  neglect  and  mistreatment  of 
mentally  ill  prisoners  received  national  attention  after  the 
1996  suicide  of  John  Salvi  at  MCI  Cedar  Junction.  Al- 
though the  jury  that  convicted  Salvi  of  murder  for  killing 
two  workers  at  Brookline  reproduction  clinics  rejected  his 
insanity  defense,  it  was  obvious  to  almost  everyone  who 
encountered  him  that  Salvi  was  seriously  disturbed.16  Yet 
after  he  was  turned  over  to  the  custody  of  DOC,  Salvi  re- 
ceived essentially  no  mental  health  treatment,  and  was  not 
even  being  monitored  by  mental  health  staff  at  the  time  of 
his  suicide.17 

Unfortunately,  the  neglect  of  John  Salvi  is  not  unique. 
In  explaining  why  DOC  ignored  the  pleas  of  Salvi's  family 
that  he  be  given  treatment,  DOC  spokesperson  Anthony 
Camevale  said: 

We  get  complaints  day  in  and  day  out  from  fam- 
ily members  of  inmates:  'He  doesn't  belong  in 
prison,  he  belongs  in  a  hospital,'  .  .  .  We  get  a 
dozen  calls  a  day  like  that,  but  unless  some- 
thing specific  happens. . .  mental-health  therapy 
is  not  part  of  the  prison  routine.18 
Given  this  attitude,  and  the  lack  of  resources  avail- 
able to  treat  prisoners  with  mental  illness,  it  is  not  surpris- 
ing that  in  the  past  year  nine  Massachusetts  prisoners  have 
committed  suicide,  up  from  a  total  of  eight  during  all  of  the 
previous  three  years.19  And  suicide  is  not  the  only  risk. 

In  1 996  an  inmate  with  undiagnosed  schizophrenia  at 
MCI  Shirley  gouged  out  both  his  eyeballs  and  is  now  com- 
pletely blind.20  In  1994  an  inmate  with  a  long  history  of 
mental  illness  bludgeoned  his  cellmate  to  death  at  MCI 
Norfolk  after  prison  officials  disregarded  complaints  about 
his  mental  condition.21  Prisoners  with  untreated  mental  ill- 
ness are  also  vulnerable  to  victimization  by  other  inmates, 
may  pose  a  threat  of  assault  to  correctional  officers  and 
staff,  and  can  seriously  disrupt  the  prison  routine.22  They 
are  also  likely  to  face  discrimination  in  parole,  access  to 
rehabilitative  programs,  and  housing.13 
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Legal  Rights  of  Prisoners  with  Mental  Disorders 

Since  there  is  little  public  or  political  support  for  quality 
mental  health  care  for  offenders  with  mental  illness,  prison- 
ers have  been  almost  entirely  dependent  on  the  courts  for 
protection  of  their  right  to  treatment.  The  starting  point  for 
an  understanding  of  the  constitutional  principles  underlying 
the  claim  of  inmates  to  mental  health  services  is  Estelle  v. 
Gamble,1*  in  which  the  Supreme  Court  held  that  the  Eighth 
Amendment's  prohibition  against  cruel  and  unusual  pun- 
ishment endows  all  inmates  with  a  right  to  medical  care. 
Specifically,  the  court  ruled  that  prison  officials  may  not 
exhibit  "deliberate  indifference"  to  the  "serious  medical 
needs"  of  inmates.25  Thus,  an  Eighth  Amendment  claim  has 
two  basic  elements:  a  subjective,  or  state-of-mind,  compo- 
nent, namely  that  a  prison  official  was  "deliberately  indif- 
ferent" to  the  need  for  treatment;  and  an  objective  compo- 
nent, the  existence  of  a  "serious  medical  need." 

It  is  firmly  established  that  prison  officials  must  be 
equally  attentive  to  mental  as  well  as  physical  disorders.26 
The  cases  elaborating  the  constitutional  requirements  in  this 
area,  however,  are  often  murky  and  inconsistent.  For  ex- 
ample, courts  have  considerable  difficulty  in  deciding  what 
mental  health  needs  are  "serious"  enough  to  mandate  treat- 
ment.27 Generally,  however,  prisoners  have  a  right  to  psy- 
chological or  psychiatric  treatment  under  the  Eighth  Amend- 
ment if  a  physician  or  other  health  care  provider  "concludes 

ewith  reasonable  medical  certainty  that  (1)  the  prisoner's 
symptoms  evidence  a  serious  disease  or  injury;  (2)  such  dis- 
ease or  injury  is  curable  or  may  be  substantially  alleviated; 
and  (3)  the  potential  for  harm  to  the  prisoner  by  reason  of 
delay  or  the  denial  of  care  would  be  substantial."28  Thus, 
mild  depression  and  anxiety  associated  with  the  stress  of  the 
prison  experience  will  not  be  regarded  as  a  "serious,"  while 
any  condition  that  is  diagnosed  by  a  doctor  as  mandating 
treatment  must  receive  professional  attention.29 

Discerning  whether  or  not  prison  officials  have  dem- 
onstrated the  requisite  "deliberate  indifference"  can  be  simi- 
larly confusing.  It  is  not  enough  that  prison  officials  exer- 
cised poor  judgment,  or  that  they  were  negligent  or  even 
grossly  negligent;  rather,  the  inmate  must  show  that  the  prison 
official  was  at  least  reckless  -  that  is,  reckless  in  the  crimi- 
nal sense,  meaning  that  he  or  she  had  actual  knowledge  of  a 
condition  that  required  treatment.30  But  prison  officials  may 
not  shield  themselves  from  liability  by  purposefully  remain- 
ing ignorant  about  the  need  for  treatment.31  They  may  still 
be  held  accountable  if  they  deliberately  disregard  a  known 
risk,  even  if  they  are  ignorant  of  the  details  of  a  particular 
inmate's  situation.32 

Basic  Components  of  a  Prison  Mental  Health  System 

While  there  may  be  controversy  about  whether  a  spe- 
cific inmate  has  received  constitutionally  acceptable  care, 
the  courts  have  established  a  clear  set  of  minimum  require- 
ments for  an  adequate  system  of  prison  mental  health  care.33 
Further,  a  number  of  professional  organizations,  such  as 


the  National  Commission  on  Correctional  Health  Care  and 
the  American  Psychiatric  Association,  have  promulgated 
standards  governing  mental  health  services  in  prisons  and 
jails.34  Although  courts  are  fond  of  saying  that  the  profes- 
sional standards  may  well  exceed  the  constitutional  floor, 
they  often  utilize  such  standards,  both  to  evaluate  the  qual- 
ity of  mental  health  care  and  to  devise  remedies  for  condi- 
tions found  to  be  unlawful.35 

The  essential  components  of  a  prison  mental  health 
system  are  set  forth  below: 

Screening  and  Evaluations 

The  first  requirement  is  that  every  inmate  be  screened 
upon  admission  in  order  to  identify  those  with  mental  ill- 
ness or  developmental  disabilities.36  This  entails  a  stan- 
dardized set  of  questions  and  observations  by  specially 
trained  staff,  as  well  as  a  mechanism  to  ensure  that  all 
potentially  mentally  disordered  inmates  are  promptly  re- 
ferred for  a  comprehensive  mental  health  evaluation  and 
treatment.37  It  also  means  that  inmates  must  be  monitored 
throughout  their  incarceration  for  signs  and  symptoms  of 
mental  illness.  In  addition,  the  institution  must  have  a  pro- 
gram to  identify  and  supervise  suicidal  inmates  and  those 
in  cnsis.38  The  threshold  for  referral  to  services  should  be 
low,  both  upon  admission  and  later,  since  it  is  easy  for 
mentally  ill  inmates  to  escape  notice  in  the  prison  environ- 
ment so  long  as  they  do  not  engage  in  egregiously  bizarre 
behavior.39 

Treatment  Modalities 

Correctional  institutions  must  provide  a  range  of 
meaningful  treatment  modalities  to  inmates  identified  as 
mentally  disabled.  Although  many  prisons  and  jails  sim- 
ply confine  mentally  ill  inmates  to  segregation  units  where 
they  can  be  closely  supervised,  this  is  not  acceptable.40 
The  institution  must  also  provide  psychotropic  medica- 
tion if  needed,  but  medication  alone  is  not  sufficient.  It 
must  be  part  of  an  overall  program  of  therapy,  including 
individual  and  group  therapy  where  appropriate,  as  well 
as  crisis  intervention  services.41  Each  mentally  disordered 
inmate  also  must  have  an  individualized  treatment  plan.42 
In  addition,  the  facility  must  provide  qualified  interpreters 
to  ensure  that  non-English  speaking  inmates  have  access 
to  mental  health  services.43 

Qualified  Mental  Health  Staff 

It  is  essential  that  the  institution  have  sufficient  num- 
bers of  qualified  and  trained  staff  to  provide  treatment 
consistent  with  contemporary  standards  of  care.44  This 
means  the  facility  must  have  an  adequate  number  of  psy- 
chiatrists, psychologists,  and  other  mental  health  profes- 
sionals, either  on  site  or  on  call,  to  provide  all  necessary 
services. 

Special  Needs  Units  and  Inpatient  Hospitalization 

Like  individuals  suffering  from  mental  illness  in  the 
community,  inmates  may  sometimes  need  special  housing 
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separate  from  the  general  prison  population  to  receive  more 
intensive  treatment  and  supervision.  This  may  range  from 
a  day  treatment  program  within  the  prison,  to  a  crisis  unit 
for  acutely  psychotic  or  suicidal  inmates  who  do  not  re- 
quire inpatient  hospitalization,  to  an  intermediate  level  resi- 
dential treatment  unit  for  those  whose  level  of  functioning 
makes  them  vulnerable  to  abuse  from  other  inmates,  who 
are  too  disruptive  for  placement  in  the  general  population, 
or  who  need  considerable  therapeutic  services.45  Since  some- 
times nothing  short  of  intensive  inpatient  hospitalization  is 
adequate  to  handle  an  inmate  who  has  decompensated,  the 
institution  must  also  have  a  procedure  to  transfer  acutely 
mentally  ill  prisoners  to  a  hospital  setting.46 

Accurate  Mental  Health  Records  and  a  Quality 
Assurance  Program 

Mental  health  treatment  records  must  be  accurate, 
complete,  up-to-date,  and  well-organized.47  Further,  the 
institution  must  have  a  quality  assurance  plan  to  assure 
that  inmates  receive  competent  care.48 

Disc/targe  Planning 

Since  almost  all  mentally  ill  inmates  are  eventually 
released  back  to  their  communities,  it  is  vital  that  the  facil- 
ity make  an  effort  to  ensure  continuity  of  care  after  release. 
This  may  mean  providing  the  inmate  with  a  medication  pre- 
scription, and  arranging  for  follow-up  services  in  commu- 
nity mental  health  centers.49 

The  State  of  Mental  Health  Services  in  Massachusetts 
Prisons  and  Houses  of  Corrections 

The  Massachusetts  correctional  system  has  two  parts, 
the  state  institutions,  such  as  MCI  Cedar  Junction  and  MCI 
Framingham,  which  are  run  by  DOC,  and  the  independent 
jails  and  houses  of  corrections  operated  by  the  county  sher- 
iffs with  minimal  oversight  from  DOC.50  Although  the  state 
prisons  and  most  of  the  houses  of  correction  have  carefully 
drafted  policies  and  procedures  designed  to  meet  their  con- 
stitutional obligations  regarding  mental  health  care,  there 
is  a  wide  gulf  between  what  exists  on  paper  and  the  ser- 
vices that  are  actually  available. 

The  Department  of  Correction 

The  University  of  Massachusetts  Medical  Center's 
Salvi  Report  identified  a  broad  range  of  systemic  deficien- 
cies in  DOC  mental  health  services  and  issued  25  specific 
recommendations,  as  well  as  an  array  of  supplemental  sug- 
gestions. In  accordance  with  its  view  that  adequate  staffing 
is  by  far  the  most  important  feature  of  an  acceptable  men- 
tal health  system,  the  University  of  Massachusetts  team 
focused  on  the  dangerously  low  number  of  psychiatrists 
and  other  professional  mental  health  staff.5'  Outside  of 
Bndgewater  State  Hospital,  DOC  has  only  4.25  psychia- 
trists for  over  10,000  prisoners,  less  than  half  the  "abso- 
lute minimum".52  The  number  of  psychologists  and  social 
workers  is  also  far  below  acceptable  levels.53  As  a  result, 
DOC  prisoners  receive  inadequate  mental  health  evalua- 


tions and  psychotherapeutic  treatment,  as  well  as  inappro- 
priate medications.54  One  of  the  worst  consequences  of  the 
inadequate  staffing  is  that  only  those  mentally  ill  prisoners 
who  exhibit  especially  bizarre  behavior,  or  who  are 
assaultive  and  disruptive,  are  likely  to  receive  any  treat- 
ment at  all.55  Even  though  their  illnesses  may  be  equally 
severe,  those  who  suffer  quietly  go  unnoticed  and  unserved. 
This  problem  is  exacerbated  by  the  failure  of  DOC  to  pro- 
vide sufficient  training  to  correctional  officers  concerning 
the  signs  and  symptoms  of  mental  illness.56 

The  Salvi  Report  also  recommended  that  DOC  make 
available  residential  special  needs  units  for  inmates  who 
do  not  require  hospitalization  at  Bndgewater.57  In  1989, 
the  Governor's  Special  Advisory  Panel  on  Forensic  Men- 
tal Health,  which  did  a  comprehensive  evaluation  of  cor- 
rectional mental  health  services,  made  essentially  the  same 
recommendation.58  It  called  for  the  establishment  of  at  least 
three  prison  mental  health  centers,  each  of  which  would 
provide  crisis  residence,  longer-term  residential  units  that 
would  provide  day  treatment  in  a  sheltered  setting,  and  an 
outpatient  clinic.59  Despite  the  fact  that  DOC  mental  health 
providers  have  been  advocating  for  these  specialized  units 
for  years,  the  services  have  not  been  developed.60 

Further,  the  Salvi  Report  recommended  improvements 
in  the  care  afforded  prisoners  with  developmental  disabili- 
ties. Specifically,  it  proposed  that  DOC  develop  a  relation- 
ship with  the  Department  of  Mental  Retardation  (DMR) 
regarding  increased  testing  in  the  admission  screening  and 
evaluation  process.  Although  DMR  has  recently  agreed  to 
consult  with  DOC  about  service  needs  and  discharge  plan- 
ning, it  has  historically  paid  little  attention  to  people  with 
mental  retardation  in  prison.  For  example,  even  though 
DMR  regulations  require  that  an  Individual  Support  Plan 
be  prepared  for  all  its  clients,  this  directive  is  routinely  ig- 
nored if  the  individual  is  incarcerated.61 

The  County  Jails  and  Houses  of  Correction 
Although  DMH  has  had  little  involvement  with  men- 
tal health  care  in  the  state  prisons,  beginning  in  the  late 
1980's  it  developed  a  significant  role  with  respect  to  the 
county  jails  and  houses  of  correction.  While  several  coun- 
ties provide  their  own  mental  health  services,  a  number  of 
others  have  arrangements  with  the  Division  of  Forensic 
Mental  Health  (DFMH),  whereby  DFMH  either  provides 
services  directly  or  gives  the  Sheriff  funds  to  obtain  ser- 
vices.62 Further,  Massachusetts  statutes  require  the  com- 
missioner of  correction  to  establish  and  enforce  minimum 
standards  for  the  county  correctional  facilities.63 

Historically,  county  correctional  mental  health  ser- 
vices have  been  seriously  underfunded,  and  this  remains 
true  today.  Although  DFMH  spends  approximately  $1.5 
million  annually  on  county  mental  health  care,64  on  a  per 
capita  basis  this  is  considerably  less  even  than  the  amount 
spent  by  DOC.  Thus,  the  central  criticisms  made  by  the 
Salvi  Report  about  DOC  are  also  valid  with  respect  to  the 
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counties.  The  only  treatment  which  most  county  inmates 
can  expect  is  crisis  intervention;  ongoing  individual  or  group 
therapy  is  largely  unavailable.65 

In  1987  the  legislature  ordered  the  construction  of 
"specialized  mental  health  units"  in  the  new  houses  of  cor- 
rection that  were  to  be  built  in  Bristol,  Essex,  Hampden, 
Suffolk,  and  Norfolk  Counties.66  Despite  the  efforts  of 
DFMH,  the  legislative  mandate  was  ignored.  Today,  only 
the  Hampden  County  House  of  Correction  has  a  mental 
health  unit.67  Mental  health  units  in  the  other  counties  were 
never  built,  or  were  unfunded  and  not  put  into  operation.68 

Bridgewater  State  Hospital 

Bndgewater  State  Hospital  is  a  psychiatric  facility 
operated  by  DOC  to  evaluate  and  treat  mentally  ill  offend- 
ers who  need  maximum  security  confinement  because  of 
their  violent  or  suicidal  behaviors.  Bridgewater  serves  as 
the  inpatient  psychiatric  hospital  for  state  and  county  pris- 
oners, as  well  as  for  individuals  who  are  incompetent  to 
stand  trial  or  are  not  guilty  by  reason  of  mental  illness.69  It 
also  conducts  competency  and  criminal  responsibility  evalu- 
ations for  the  courts.70 

Ever  since  the  release  of  the  1967  film  "Titticut  Fol- 
lies", Bndgewater  has  been  synonymous  in  the  public  mind 
with  abuse  and  mistreatment  of  the  mentally  ill.  Although 
there  have  been  substantial  reforms  in  the  last  thirty  years, 
Bndgewater  remains  a  deeply  troubled  institution.71  The 
root  of  the  problem  is  that  DOC  operates  Bridgewater  as  a 
prison  that  offers  a  modicum  of  treatment,  rather  than  as  a 
genuine  forensic  hospital  such  as  those  that  exist  in  other 
states.72  In  any  forensic  hospital  there  is  inevitable  tension 
between  the  goals  of  treatment  and  security,  but  at 
Bridgewater  DOC  has  tilted  the  balance  so  far  in  the  direc- 
tion of  security  that  it  has  seriously  compromised  the  qual- 
ity of  clinical  care.73  Not  only  does  Bridgewater  have  a 
much  smaller  clinical  staff  than  equivalent  hospitals  in  other 
states,  and  fewer  options  for  psychologist  treatment,  but 
correctional  policies  also  frequently  interfere  with  or  over- 
ride the  judgment  of  the  psychiatrists  and  other  clinical 
staff.74 

DOC's  overemphasis  on  security  is  epitomized  by  its 
failure  even  to  attempt  to  have  Bndgewater  accredited  by 
the  Joint  Commission  on  the  Accreditation  of  HealthCare 
Organizations  (JCAHO),  the  national  body  that  customar- 
ily accredits  psychiatric  hospitals.75  Instead,  DOC  requires 
only  that  Bndgewater  be  accredited  by  the  National  Com- 
mission on  Conectional  Health  Care,  whose  focus  is  on 
prison  infirmaries,  not  inpatient  hospitals.76  The  lack  of 
appropriate  standards  and  oversight  is  especially  problem- 
atic because,  unlike  every  other  Massachusetts  hospital, 
Bridgewater  is  not  licensed  or  inspected  by  either  DMH  or 
the  Department  of  Public  Health.  Although  in  1989  the 
Governor's  Special  Advisory  Panel  on  Forensic  Mental 
Health  recommended  that  DMH  licensure  was  essential  to 
assure  that  forensic  patients  receive  the  same  level  of  care 
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as  others  who  are  hospitalized  for  mental  illness, 
Bridgewater  continues  to  operate  without  any  outside  moni- 
toring or  oversight.77 

The  Prospects  for  Reform 

DOC  estimates  that  it  would  cost  approximately  $  1 .7 
million  to  implement  the  recommendations  of  the  Salvi 
Report,  an  increase  of  approximately  50%  over  what  the 
Department  spent  last  year  on  mental  health.78  It  would 
probably  cost  a  similar  amount  to  bring  services  in  the  coun- 
ties up  to  the  same  level.  Although  the  legislature  responded 
to  the  Salvi  Report  by  appropriating  an  additional  $2  mil- 
lion for  pnson  mental  health  care  for  fiscal  year  1 998,  DOC 
has  chosen  to  spend  the  extra  money  on  other  matters,  claim- 
ing that  inflation  and  other  medical  costs  make  it  impos- 
sible to  expand  mental  health  services.79  Accordingly,  the 
Salvi  Report  and  its  recommendations,  like  similar  reports 
in  the  past,  gather  dust  with  little  likelihood  of  implementa- 
tion in  the  absence  of  further  legislative  action  or  judicial 
intervention. 

State  Representative  Kay  Khan  has  sponsored  a  com- 
prehensive bill  to  improve  mental  health  services  in  both 
county  and  state  correctional  facilities.80  Representative 
Khan's  legislation  would  mandate  that  prisoners  receive 
the  services  recommended  by  the  Salvi  Report  and  would 
thereby  bring  mental  health  services  in  Massachusetts  into 
compliance  with  the  Constitution.  Specifically,  it  includes 
requirements  that  each  facility  provide  mental  health  screen- 
ing and  assessment  of  all  inmates,  as  well  as  a  sufficient 
number  of  mental  health  professionals  to  give  inmates  ac- 
cess to  mental  health  services  comparable  to  what  is  avail- 
able in  the  community.  It  also  provides  that  each  inmate 
with  a  mental  disorder  must  have  a  treatment  plan,  and, 
significantly,  that  the  inmate  be  guaranteed  all  the  services 
called  for  by  that  plan,  including,  where  appropnate,  group 
and  individual  therapy,  or  placement  in  a  special  needs  unit 
conducive  to  therapy.81  Perhaps  most  importantly,  Repre- 
sentative Khan's  legislation  requires  regular  DMH  inspec- 
tion of  each  correctional  facility  to  ensure  compliance  with 
minimum  standards  of  care.82 

Representative  Khan  has  also  sponsored  a  bill  that 
requires  Bridgewater  to  seek  JCAHO  accreditation,83  an 
action  recommended  by  the  Salvi  Report. 84  Although  the 
NIC  report  also  urged  that  Bridgewater  pursue  JCAHO 
accreditation,  it  cautioned  that  Bndgewater  is  "not  any- 
where near"  ready  to  begin  the  process,  and  that  JCAHO 
inspection  would  be  doomed  to  fail  unless  profound  changes 
are  made  in  the  clinical  program  and  organizational  struc- 
ture.85 Although  DOC  now  claims  to  be  seriously  consid- 
ering the  JCAHO  process,86  its  commitment  must  be  sus- 
pect, since  it  made  similar  representations  in  1989  when 
Bridgewater  was  also  the  target  of  serious  public  scrutiny. s 

Although  the  Massachusetts  Legislature  deserves 
commendation  for  including  the  additional  funds  for  pnson 
mental  health  care  in  the  fiscal  year  1998  budget,  DOC 
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decision  to  spend  this  money  on  other  matters  demonstrates 
the  critical  need  for  additional  legislation  if  the  neglect  of 
the  mentally  ill  in  Massachusetts  prisons  andjails  is  to  come 
to  an  end.  Reform  is  vital  not  only  for  humanitarian  rea- 
sons, but  also  to  enhance  public  safety  by  ensuring  that  all 
prisoners  with  mental  illness  receive  treatment  before  their 
release  back  to  the  community. 
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2 1 .  Michael  Grunwald,  Slain  Inmate  Reportedly  Feared  Cellmate.  Had  Sought 
a  Transfer,  Boston  Globe,  May  1 0, 1 994,  at  2 1 . 

22.  See  Fred  Cohen  and  Joel  Dvoskin,  Inmates  with  Mental  Disorders:  A  Guide 
to  Law  and  Practice,  16  Mental  and  Physical  Disability  L  Rep  462,467  (1992) 

23  For  example,  only  about  2  5%  ofDOC  inmates  prescribed  antipsychotic  medi- 
cation are  housed  in  minimum  security  facilities,  whereas  almost  20%  of  inmates 
not  receiving  such  medication  are  in  minimum  security  See  Correctional  Medical 
Services,  Statistics  on  Antipsychotic  Therapy  (Sept  25,  1 997)  (on  file  with  au- 
thor) This  may  well  violate  the  Americans  with  Disabilities  Act  (ADA),  although 
there  is  some  controversy  about  whether  the  ADA  applies  to  prisons  Compare 
Crawford  v  Indiana  Dep  't  of  Correction,  1 15  F  3d  481  (7th  Cir.  1997),  with 
Amos  v  Maryland  Dep  7  of  Pub.  Safely  and  Correctional  Services,  1 26  F. 3d  589 
(4th  Cir  1997) 

24  429  U  S  97  (1996) 

25  Id  at  104  The  Eighth  Amendment  does  not  apply  to  persons  who  are  in  jail 
awaiting  trial  Pretrial  detainees  are  protected  instead  by  the  due  process  clause  of 
the  Fourteenth  Amendment,  which  provides  at  least  the  same  level  of  protection  as 
the  Eighth  Amendment  and  utilizes  the  "deliberate  indifference" standard  See  Bell 
v.  Wolfish,  444  U  S  520(1979) 

26  As  far  back  as  1977,  the  Fourth  Circuit  observed  that  "there  is  no  underlying 
distinction  between  ihe  right  to  medical  care  for  physical  ills  and  its  psychological 
or  psychiatric  counterpart  Modem  science  has  rejected  the  notion  that  mental  or 
emotional  disturbances  are  the  products  of  afflicted  souls,  hence  beyond  the  pur- 
view of  counseling,  medication,  and  suffering."  Bownng  v.  Godwin,  551  F.2d  44, 
47  (4th  Cir  1 977)  See  also  Mahan  v.  Plymouth  County  House  ofCorrections. 
64F3d  !4(lstCir  1 995);  Smith  v.  Jenkins,  919  F  2d  90  (8th  Cir  1990);  Langley 
v.  Coug/i/i/i.888  F2d  252(2dCir.  1989).  Rogers  v  Evans,  792  F.2d  10S2  (1 1th 
Cir.  1986) 

27.  Compare  Steele  v  Shah.%7  F.3d  1266.  1267  (1 1th  Cir  1996)  (a  prisoner 
who  "suffered  from  insomnia,  anxiety,  and  various  bodily  pains"  and  "feelings  of 
helplessness"  stated  a  claim  under  the  Eighth  Amendment),  with  Doty  v  County  of 
Lassen,  37  F  3d  540  (9th  Cir.  1 994)  (a  female  prisoner  who  experienced  nausea, 
shakes,  headache,  sleeplessness,  and  depressed  appetue  suffered  merely  from  "mild, 
stress -related  ailments"  and  "routine  discomfort,"  and  did  not  have  a  "serious  medi- 
cal need"  within  the  meaning  of  the  Eighth  Amendment) 

28  Bownng,  551  F  2d  at  47-48  See  also  McGulkin  v.  Smith,  974  F.2d  I050(9th 
Cir.  1992)  (defining a  senous  medical  need  as  one  which  a  reasonable  doctor  or 
patient  would  find  important  and  worthy  of  comment  or  treatment,  the  presence  ol 
a  medical  condition  that  significantly  affects  an  indi\  idual's  daily  activities,  or  the 
existence  of  chronic  and  substantial  pain) 

29  Gaudreaultv  City  of  Salem, 92)  F  2d  203,  208  (IstCir.  1988) 
30.  Farmer  v  Brennan.SW  US  825.  828-829  ( 1 994) 

31  Id 
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32.  Id.  But  see  Mahan,  64  F.3d  at  1 6  (court  dismissed  suit  of  prisoner  who  had 
experienced  severe  depression  and  severe  anxiety  attacks,  and  who  had  continu- 
ously complained  to  prison  staff  that  he  had  not  received  his  prescribed  medica- 
tions, because,  there  was  no  evidence  that  staff  were  aware  that  he  was  actually 
experiencing  symptoms) 

33.  See  Ruiz  v.  Eslelle,  503  F.Supp.  1265  (S.D.  Tex  1980),  affd  in  part  and 
rev  d  in  part,  679  F.2d  1115  (5th  Cir  1982),  cert,  denied.  460  U.S.  1042(1983), 
Coleman  v.  Wilson,  912  F.Supp.  1282  (E  D  Cal  1995);  Langley  v.  Coughttn, 
715  F.Supp.  522  (S.D.N  Y.  1 989),  affd,  888  F.2d  252  (2d  Cir.  1 989).  See  also 
Casey  v.  Lewis,  834  F.Supp.  1 477  (D.Ariz.  1 993);  TMery  v.  Owens,  7 1 9  F  Supp 
1256  (W  D  Pa.  1989).  aff  d,  907  F.2d  418  (3d  Cir  1990),  Balla  v.  Idaho  Stale 
Bd.  of  Corrections.  595  F  Supp.  1558  (D  Idaho  1984) 

34.  See  National  Comm'n  on  Correctional  Health  Care,  Standards  for  Health 
Services  in  Prjsons  ( 1 997),  National  Comm'n  on  Correctional  Health  Care,  Stan- 
dards for  Health  Services  in  Jails  ( 1 996);  American  Psychiatric  Ass'n,  Gutde- 
lwes  for  Psychiatric  Services  in  Jails  and  Prisons,  in  Psychiatric  Services  in 
Jails  and  Prisons,  Task  Force  Report  29  ( 1 989)  See  also  Center  for  Public 
Representation,  Summary  of  Professional  Standards  Governing  Mental  Health 
Services  in  Prisons  and  J  ail  ( 1 997). 

35.  See  Titlery,  907  F.2d  at  426 

36  See  Madrid,  889  F  Supp  at  1218  ("It  is  important  that  a  mental  health  care 
system  effectively  identify  those  inmates  in  need  of  mental  health  services,  both 
upon  their  amval  at  the  prison  and  during  their  incarceration. .  .  [MJentally  ill 
prisoners  may  not  seek  out  help  where  the  nature  of  their  mental  illness  makes 
them  unable  to  recognize  their  illness  or  ask  for  assistance  "),  see  also  Coleman, 
91 2  F.  Supp  at  1 305;  Langley,  7 1  5  F.  Supp.  at  540,  Ruiz,  503  F.  Supp  at  1 545 

37.  Madrid,  WiF  Supp  at  1218.  Coleman,  91 2  F.Supp.  at  1305-1306. 

38.  Madrid,  889  F  Supp  at  1222 

39  See  Cohen  and  Dvoskin,  supra  note  22,  at  464 

40.  In  Arnold  on  behalf  of  H  B  v.  Lewis,  803  F  Supp.  246  (D  Ariz  1992),  the 
court  characterized  as  "barbaric"  a  ten-year  failure  to  provide  mental  health  care 
to  a  chronic  paranoid  schizophrenic  female  prisoner  who  was  repeatedly  placed  in 
solitary  confinement  for  periods  of  up  to  a  year  without  psychiatric  treatment 

41.  See  Langley,  1 1  5  F  Supp  at  540  ("failure  to  provide  any  meaningful  treat- 
ment other  than  medication"  would  violate  Eighth  Amendment),  Madrid,  889  F 
Supp  at  1218  (finding  constitutional  violations  in  system  where  "[tjreatment  for 
seriously  ill  inmates  is  primarily  limited  to  medication  management  through  use  of 
antipsychotic  or  psychotropic  drugs,  and  intensive  outpatient  treatment  is  not  avail- 
able"). See  also  Mass  Regs  Code  103,  §  932.15(b)(1)  (1996)  ("psychotropic 
medications  are  prescribed  only  when  clinically  indicated  as  one  facet  of  a  pro- 
gram of  therapy") 

42  See  Coleman,  912  F  Supp  at  1 3 14  (Eighth  Amendment  violation  where  medi- 
cal records  contained  incomplete  or  nonexistent  treatment  plans) 

43.  See  Franklin  v.  District  of  Columbia,  960  F.  Supp.  394  (D  D  C  1 997)  (find- 
ing grossly  inadequate  mental  health  services  for  Hispanic  inmates  because  of  in- 
sufficient translators) 

44  See  Coleman,  9 1 2  F.Supp  at  1 306;  (Eighth  Amendment  violation  where  De- 
partment of  Corrections  "is  seriously  and  chronically  understaffed  in  the  area  of 
mental  health  care")  See  also  Madrid,  889  F  Supp.  at  1 2 1 8;  Ruiz,  503  F.  Supp  at 
1339  (trained  mental  health  professionals  must  be  employed  in  "sufficient  num- 
bers to  identify  and  treat  in  an  individualized  manner  those  treatable  inmates  suf- 
fering from  senous  mental  disorders") 

45  The  consent  decrees  governing  mental  health  care  in  the  Pennsylvania  and 
Ohio  departments  of  correction  mandate  units  with  all  three  levels  of  care  See 
Austin,  876  F  Supp  1 437;  Dunn,  No.  CI -93-0 166 

46.  See  Madrid.  889  F  Supp  at  1 220-2 1 ;  see  also  National  Comm'n  on  Correc- 
tional Health  Care  P-35,  Standards  for  Health  Services  in  Prisons.  44  ( 1 992) 

47.  Madrid,  889  F  Supp  at  1 2 1 9  (notes  of  mental  health  examinations  should  be 
substantive,  documentation  of  monitoring  should  be  systematic,  entries  should  al- 
ways account  for  prior  diagnoses  when  making  discrepant  new  diagnoses,  and  psy- 
chiatric records  should  include  suicide  watch  records).  Coleman,  9 1 2  F  Supp  at 
1314  ("there  are  senous  deficiencies  in  medical  recordkeeping,  including  disorga- 
nized, untimely  and  incomplete  filing  of  medical  records,  insufficient  charting,  and 
incomplete  or  nonexistent  treatment  plans"). 

48.  Madrid,  889  F.Supp.  at  1222;  Coleman,  91 2  F.Supp.  at  1308 

49.  See  National  Comm'n  on  Correctional  Health  Care  P-44,  Standards  for 


Health  Services  in  Prisons,  supra  note  34,  at  54,  American  Psychiatric  Ass'n, 
supra  note  34,  at  §  C.4.a. 

50.  DOC  contracts  with  a  private  vendor.  Correctional  Health  Services,  Inc.,  to 
provide  all  medical  care,  including  mental  health  care,  to  its  facilities  DMH  also 
plays  a  minor  role  in  DOC  mental  health  program,  it  provides  one  social  worker 
for  female  prisoners  at  MCI  Framingham,  and  pursuant  to  Mass  Gen  L  ch  127, 
§  39,  supervises  psychiatric  treatment  in  DOC  segregation  units  See  Torres  v 
Dubois,  C.A  No.  94-0270  (Sup.Ct.,  Suffolk  County  1 996)  at  10.  Just  this  year. 
DMH  also  obtained  funding  to  perform  discharge  planning  for  both  slate  and  county 
inmates 

51.  Salvi  Report,  supra  note  6,  at  3,  10,  12-13,  36-38,44. 

52.  Id.  at  36-38. 44  As  recently  as  1 993,  DOC  had  over  6  full  time  equivalents  of 
psychiatric  time  for  a  prison  population  that  was  substantially  smaller  See  DOC, 
Scope  of  Services  -Mental  Health  (Mar.  5, 1997)  In  fact,  there  has  been  a  gradual 
deterioration  in  the  mental  health  services  that  has  occurred  since  1991  when  DOC 
eliminated  the  Prison  Mental  Health  Services  that  had  been  put  into  place  in  re- 
sponse to  the  litigation  in  Alston,  No  77-35 1 9. 

53.  Salvi  Report,  supra  note  6,  at  44.  For  example,  there  is  literally  no  group 
therapy  offered  To  address  such  deficiencies,  the  Report  recommended  that  there 
be  a  psychologist  at  each  facility,  as  well  as  sufficient  staff  to  visit  inmates  in 
"lockdown"  at  least  three  times  per  week.  Id.  at  38,  42. 

54  W  at  44. 

55  Id  at  2,  44 
56.  Id.  at  39.  44 
57  Id.  at  42 

58.  See  Governor's  Special  Advisory  Panel  on  Forensic  Mental  Health,  Final 
Report  129(1989) 

59  Id 

60  See,  e  g  .  Letter  from  Clinical  Director  and  Executive  Director.  Prison  Mental 
Health  Service,  to  Associate  Commissioner  for  Health  Services.  DOC  (Oct  24, 
1 990)  (on  file  with  author)  There  is,  however,  a  day  treatment  program  at  MCI 
Framingham 

61  See  Mass  Regs  Code  1 1 5,  §  6  20-25  (1 997) 

62  See  Paul  Benedict,  Forensic  Field  Manager,  DFMH,  Update  on  Mental 
Health  Services  in  County  Correctional  Facilities  (Nov  1 996)  Currently,  DFMH 
funds  or  provides  some  level  of  services  in  Barnstable,  Berkshire,  Franklin, 
Hampden,  Hampshire,  Middlesex,  Plymouth,  Suffolk,  and  Worcester  counties  The 
Sheriff  is  exclusively  responsible  for  services  only  at  the  Essex,  Bristol,  and  Suf- 
folk Houses  ofCorrection 

63.  Mass  Gen  L  ch  1 27.  §§  I A  and  I B;  see  also  Mass  Regs  Code  103.  § 
932  00  e/5e<7(l996) 

64  Interview  with  Paul  Benedict.  Forensic  Field  Manager.  DFMH  (Sept  24. 1997) 

65  Not  surprisingly,  class  action  litigation  challenging  the  overall  quality  of  men- 
tal health  services  is  currently  pending  against  Plymouth  County  See  J  A  v.  Forman, 
No.  96-4902  (Sup  Ct  Suffolk  County). 

66  St  1987.  ch  167.  §  8 

67.  The  so-called  Evaluation  and  Stabilization  Unit  at  Hampden  has  beds  for  about 
1 5  inmates  and  gives  the  facility  an  unprecedented  capacity  to  deal  w  ith  inmates  in 
crisis  who  might  otherwise  require  inpatient  hospitalization  Paul  Benedict,  supra 
note  10,  at  20  Unfortunately,  the  Unit  is  loo  small  to  provide  the  intermediate  level 
of  residential  treatment  ihat  is  needed  by  many  mentally  ill  prisoners  after  the  crisis 
has  abated 

68  A  mental  health  unit  was  constructed  at  the  Suffolk  County  House  ofCorrec- 
tion. but  it  is  used  For  other  purposes 

69.  See  Mass  Gen  L  ch  123.  §§  15,  16,  and  18  Pursuant  to  these  sections, 
hospitalization  at  Bndgewater  is  supposed  to  be  limited  to  those  who  need  "strict 
security  "  Female  prisoners  who  need  inpatient  hospitalization  are  generally  trans- 
ferred to  Taunton  or  Worcester  Stale  Hospitals  since  Bndgewater  has  no  unit  for 
females 

70.  See  Mass  Gen  L  ch  123.§§  1 5  and  16 

71 .  Bndgewater  received  considerable  national  attention  in  1987  when  five  pa- 
tients died  within  a  period  of  a  few  months  See  Governor's  Special  Advisory 
Panel  on  Forensic  Mental  Health,  supra  note  58.  ai  104  Unfortunately,  there 


IS 


ADVISOR 


Fall/Winterj997 


have  been  a  new  spate  of  questionable  deaths  at  Bndgewater  in  the  last  two  years. 
See  Stephen  Kurkjian,  Inmate  May  Have  Died  of  Asphyxiation,  Boston  Globe, 
Mar.  7,  1997,  at  B3;  Stephen  Kurkjian,  Care.  Punishment  Clash  at  Bridgewater. 
Recent  Suicides  Reveal  Mixed  Sense  of  Mission,  Boston  Globe,  Aug.  25,  1 996, 
atAl 

72.  See  National  Inst,  of  Correction  Technical  Assistance,  Report  #960 1017 
on  Bridgewater  State  Hosp  6  (June  21,1 996) 

73  W  at  5-7 

74.  See  Kurkjian,  Care.  Punishment  Clash  at  Bridgewater  Recent  Suicides  Re- 
veal Mixed  Sense  of  Mission,  supra  note  7 1 

75.  National  Inst  of  Correction  Technical  Assistance,  supra  note  72,  at  1 9-2 1 
76  Id.  See  also  Sz\v}  Report,  supra  note  6,  at  12 

77.  See  Governor's  Special  Advisory  Panel  on  Forensic  Mental  Health,  supra 
note  58,  at  109 

78.  See  Memorandum  fromKathy  M  Dennehy,  Deputy  Commissioner,  DOC,  to 
Michael  Maloney,  Commissioner,  DOC,  Re:  University  of  Massachusetts  Medical 
Center's  Report  on  the  Management  of  John  Salvi  in  the  Department  of  Correction 
I  (Aug.  1, 1997)  The  $1 .7  million  includes  $900,000  for  additional  psychiatrists, 
and  about  $700,000  to  hire  other  professional  mental  health  staff  Id.  In  1996, 
DOC  spent  approximately  $3  2  million  on  mental  health  services,  out  of  a  total 
health  care  budget  of  over  $40  million  Zachary  Dowdy,  Counseling  Increased 
for  Inmates  in  Aftermath  of  Salvi  Suicide,  Boston  Globe,  July  24, 1 997,  at  B 1 . 

79  See  Zachary  Dowdy,  Prison  officials  seek  more  therapy  funding,  Boston 
Globe,  (Aug.  1, 1997),  at  38;  Prisoners'  Mental  Health,  The  Providence  Journal- 
Bulletin  (Aug  12,  1997),  at  B4  DOC  decision  did  not  violate  the  letter  of  the  law, 
which  provided  only  that  DOC  "is  authorized  to  expend  $2,000,000  on  mental 
health  professionals  above  the  expenditures  for  mental  health  professionals  in  fis- 
cal year  1997  "  H  4700,  §8900-0004,  1 80th  Sess  (Ma.  1977) 

80  An  Act  Relative  to  Mental  Health  Care  for  Inmates,  H  4632,  180th  Sess 
(Ma.  1997) 

81  Id 

82.  Id 

83  An  Act  Relative  to  Medical  Services  at  Bridgewater  Slate  Hospital,  H  2694, 
1 80th  Sess  (Ma  1997). 

84  Salvi  Report,  supra  note  6.  at  1  2 

85.  National  Inst  of  Correction  Technical  Assistance,  Report  #960 101 7  on 
Bridgewater  State  Hosp  ,  supra  note  72,  at  20 

86.  See  Letter  from  Larry  DuBois,  Commissioner,  DOC,  to  Chairmen,  Joint  Com- 
mittee on  Human  Services  and  Elderly  AfTairs  (May  1 .  1997)  (on  file  with  author) 

87  See  Governor's  Special  Advisory  Panel  on  Forensic  Mental  Health,  supra 
note  58,  at  1 08  (observing  that  Bridgewater  was  making  strides  in  achieving  its 
goal  of  JCAHO  accreditation) 


Year  One  continued  from  J 

The  little  information  available  indicates  that  the  Part- 
nership has  cut  some  services  like  mental  health  hospital- 
ization beyond  the  cuts  imposed  by  the  prior  vendor,  and 
attempted  to  rely  more  heavily  on  other  services,  like  medi- 
cation and  group  therapy  for  adolescents.  The  Partnership's 
first  year  also  included  its  procurement  of  outpatient  pro- 
viders, an  attempt  to  implement  performance  standards,  and 
the  achievement  of  its  own  performance  goals,  although 
some  of  these  were  modified  by  DMA  to  permit  the  Part- 
nership to  more  easily  win  its  bonuses. 

Stranglehold  on  Information 

As  previously  reported  in  the  Advisor,'  the  Partner- 
ship failed  to  produce  reports  that  would  allow  the  Com- 
monwealth to  monitor  the  Mental  Health/Substance  Abuse 


Program  (now  called  the  "Behavioral  Health  Program). 
Particularly  lacking  was  meaningful  expenditure  data.  For 
example,  trends  in  expenditures  for  outpatient  therapy  were 
impossible  to  follow  as  the  Partnership  reported  outpatient 
expenditures  to  individual  outpatient  providers,  but  did  not 
aggregate  the  data.  This  dearth  of  information  continued 
for  at  least  nine  months  into  the  Partnership's  tenure. 

Not  only  did  the  Partnership  fail  to  produce  meaning- 
ful reports  during  the  greater  part  of  the  first  contract  year, 
but  DMA  is  restricting  the  flow  of  what  little  information 
is  available.  This  author's  experience  with  DMA  and  its 
contractors  is  indicative  of  the  increasingly  defensive  pos- 
ture that  DMA  is  assuming  with  respect  to  its  managed 
care  experiment.  At  the  inception  of  the  program,  its  direc- 
tor, John  Michel,  provided  expenditure  and  other  data  to 
Mental  Health  Legal  Advisors  Committee  and  others  with- 
out the  requirement  of  a  formal  request.  Under  the  program '  s 
next  director,  a  formal  request  was  required.  More  recently, 
DMA  not  only  requires  a  formal  written  request,  but  charges 
for  all  documents.  Furthermore,  DMA  is  loathe  to  release 
that  information.  This  author  was  not  able  to  view  the  re- 
sponse to  her  August  6,  1997  request  until  September  22, 
1997.  Although  she  finally  received  a  copy  of  the 
Partnership's  July  1 997  expenditure  reports  on  October  10, 
1997,  as  of  December,  she  had  yet  to  receive  the  remainder 
of  DMA's  response,  despite  the  fact  that  the  documents 
have  already  been  copied  and  many  of  them  are  regularly 
produced  Partnership  reports. 

The  limited  public  participation  in  choosing  the  con- 
tractor for  this  program2  and  the  continuation  of  barriers  to 
meaningful  input  by  the  consumer  community  are  troubling. 
While  providers  have  successfully  altered  the  contracts  and 
performance  standards  under  which  they  operate,  consum- 
ers have  not  been  met  with  the  same  degree  of  success.  The 
lack  of  information  to  the  public  has  been  so  significant 
that  the  legislature  required  in  its  latest  budget  that  DMA 
and  DMH  submit  quarterly  reports  to  the  Ways  &  Means 
committees  on  the  performance  of  the  Partnership,  includ- 
ing utilization  trends,  quality  of  care,  and  type  of  care  pur- 
chased.3 

Modified  Performance  Standards  for  FY98 

DMA  awarded  the  Partnership  a  bonus  of  $2  million 
in  August  1997  in  spite  of  the  company's  failure  to  pro- 
duce meaningful  data  in  the  first  contract  year.  DMA  has 
instead  taken  the  attitude  of  blaming  itself  for  failing  to 
adequately  specify  the  presentation  of  the  data  necessary 
for  monitoring  the  Partnership's  performance.  The  bonus 
was  awarded  for  six  of  the  1 1  standards  for  which  the  Part- 
nership could  earn  bonuses:  timely  inpatient  dispositions,'1 
proper  referrals  of  clients  to  DMH,5  timely  decisions  con- 
cerning acute  care  admissions,6  timely  decisions  on  requests 
for  continued  care,7  approval  of  outpatient  care  requests 
within  ten  business  days,8  and  timely  submission  ot  reports 
to  DMA.9  Data  was  not  available  at  the  time  of  the  award 
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to  determine  whether  the  Partnership  had  met  the  remain- 
der of  the  standards:  inpatient  charts  with  evidence  of  com- 
pleted discharge  information,10  monthly  outpatient  care  for 
four  months  following  acute  care  discharge,"  an  outpa- 
tient visit  within  three  days  of  acute  care  discharge,12  timely 
payment  of  provider  claims,13  and  a  seven-day  recidivism 
rate  of  less  than  five  percent.14 

Bases  for  $2  Million  Bonus  Payment 

Service  to  enrollees 

Percentage  of  inpatient  dispositions  occurring 
within  two  hours  of  initial  contact  from  an  emer- 
gency service  program. 

Target:  90%  inpatient  dispositions  within  two  hours 
Achieved:  96.5% 
Bonus:  $333,333 

Note:  The  timeliness  of  dispositions  has  indeed  im- 
proved; the  appropriateness  of  those  dispositions  is  unmea- 
sured. 

Service  to  providers 

The  percentage  of  corrective  action  plans  issued  by 
the  Partnership  for  Providers  with  less  than  a  95% 
DMH  continuing  care  eligibility  referral  endorse- 
ment rate  by  DMH  or  the  Partnership. 

Target:  100%  of  corrective  actions  plans  issued  by  6/ 
30/97  to  providers  who  had  less  than  a  95%  endorse- 
ment rate. 
Achieved:  done 
Bonus:  $333,333 

Note:  The  original  contract15  required  that  the  per- 
centage of  erroneous  referrals  to  DMH  not  exceed  5%.  Ap- 
parently, this  standard  was  too  difficult  to  meet  and  the 
incentive  was  changed  to  one  with  which  the  Partnership 
could  comply. 

Percentage  of  prior  approval  decisions  rendered 
within  one  and  one-half  hours  of  receiving  assess- 
ment information  from  an  emergency  service  pro- 
gram (ESP)  for  admission  to  acute  care. 

Target:  90% 
Achieved:  97.9% 
Bonus:  $333,333 

Note:  This  performance  standard  was  revised  in  two 
ways.  First,  originally  the  referring  provider  was  not  lim- 
ited to  an  ESP,  but  included  credentialed  clinical  providers 
as  well.  Second,  the  goal  previously  was  within  three  hours 
of  the  receipt  of  assessment  information. 

Again,  this  standard  does  not  measure  the  quality  of 
those  decisions,  solely  how  quickly  a  decision  on  a  request 
for  care  is  rendered. 

Number  of  continued  care  request  inquiries  com- 
pleted within  24  hours  from  the  time  of  the  initial 
request. 


Target:  95% 
Achieved:  96.7% 
Bonus:  $333,333 

Note:  Again,  this  standard  does  not  measure  the  qual- 
ity of  those  decisions,  only  their  timeliness. 

Percent  of  clean  claims  from  providers  processed 
by  the  Partnership  within  30  days. 

Target:  95% 
Achieved:  99.5% 
Bonus:  $333,333 

Note:  Meeting  this  standard  was  essential  to  the 
Partnership's  ability  to  avoid  inspiring  the  ire  of  providers 
that  the  former  Medicaid  managed  care  company  provoked 
to  its  ultimate  detriment,  resulting  in  MHMA's  losing  its 
bid  to  renew  its  contract  with  the  Commonwealth. 

Service  to  DMA 

Reports  outlined  in  Section  8  of  the  Purchasing 
Specifications  will  be  submitted  to  DMA  by  5 p.m. 
on  the  date  due. 

Target:  95% 
Achieved:  100% 
Bonus:  $333,333 

Note:  As  part  of  its  reporting  improvement  activities, 
the  Partnership  will  be  creating  a  catalog  for  its  library  of 
reports,  writing  a  dictionary  of  standard  report  definitions 
and  methods,  and  producing  monthly  "Management  with 
Data"  worksheets  which  include  analysis  of  the  results  and 
anticipated  management  actions. 


next,  it  is  unlikely  that  DMA  will  ever  impose  sanctions  - 
given  its  preference  for  modifying  standards  rather  than 
applying  them,  when  the  contractor  fails  to  meet  its  obliga- 
tions. 

As  explained  below,  the  new  standards  tend  to  target 
the  quality  of  mental  health  care  rendered  to  disabled  adults, 
children  and  adolescents,  and  spurn  prior  standards  con- 
cerning substance  abuse  services,  care  rendered  to  adult 
AFDC  recipients,  and  the  timeliness  of  prior  approval  de- 


Year  2  Performance  Standards 

DMA  has  altered  some  of  the  financial  incentives  for 
FY98,16  increasing  the  amount  of  money  that  the  Partner- 
ship may  earn  from  meeting  performance  standards.  The 
DMA  rationale  for  this  action  is  that  it  has  decreased  the 
amount  of  money  that  the  Partnership  may  keep  from  spend- 
ing less  on  services.  In  FY97,  the  Partnership's  savings 
"bonus"  was  maximum  $3  million17;  in  FY98,  the  maxi- 
mum will  be  down  to  $2  million.18  However,  the  amount 
which  the  Partnership  may  earn  from  performance  stan- 
dards far  exceeds  the  reduction  in  the  savings  bonus.  The 
earnings  from  performance  standards  are  more  than  doubled 
in  FY98,  from  almost  $4  million  to  over  $6.9  million." 
Although  potential  penalties  were  also  increased,  from  $  1 .6 
million  in  the  first  contract  year20  to  $3.7  million  in  the 
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cisions.21  Some  of  the  incentives  seem  distressingly  close 
to  give-aways,  such  as  the  $400,000  bonus  for  offering  ten 
mservice  trainings  to  providers  by  the  end  of  the  fiscal  year.22 
Others  do  create  incentives  for  laudable  goals,  such  as  cli- 
ent participation  in  the  planning  of  aftercare,23  but  these 
should  be  standard  practice,  rather  than  a  free  spin  of  the 
Wheel  of  Fortune. 

Highlights  ofFY98  Changes 
in  Bonuses/Performance  Standards 

*  The  bonus  for  timely  outpatient  follow-up  after 
inpatient  care  was  changed  from  covering  all  discharges 
from  inpatient  facilities,  including  substance  abuse  facili- 
ties, to  covering  just  adults  discharged  from  psychiatric 
inpatient  care.24  A  new  standard  specific  to  adolescents  and 
children  discharged  from  a  psychiatric  inpatient  setting  re- 
quires participation  in  at  least  eight  aftercare  appointments 
over  a  1 20-day  period.25 

*  Emphasis  is  placed  on  medication  services  by  giv- 
ing the  highest  single  potential  bonus  ($700,000)  for  atten- 
dance by  recipients,  including  children  and  adolescents,  at 
an  outpatient  medication  service  within  21  days  of  their 
discharge  from  a  psychiatric  inpatient  setting.26 

*  An  error  in  the  original  contract  standards,  which 
may  have  led  to  an  understatement  of  recidivism  rates  dur- 
ing the  Partnership's  first  year  of  operation,  was  corrected. 
The  original  standard  looked  at  the  seven-day  readmission 
rate  for  the  same  diagnosis.21  Apparently  aware  of  the 
Partnership's  contractual  obligations,  hospitals  merely 
changed  an  individual's  diagnosis  when  a  recipient  needed 
to  be  readmitted  within  the  seven-day  period.  The  new  stan- 
dard looks  at  all  readmissions  within  a  30-day  period,  but 
limits  the  population  evaluated  to  disabled  adults  discharged 
from  psychiatric  inpatient  settings.28 

*  A  marginal29  increase  in  the  number  of  recipients 
who  are  enrolled  in  intensive  case  management  is  encour- 
aged by  a  bonus  of  $400,000  to  enroll  100  more  recipients, 
at  least  75  of  whom  must  have  a  dual  diagnosis  and  include 
both  disabled  adults  and  adolescents.30 

*  Incentives  are  now  being  given  to  encourage  fam- 
ily participation  in  treatment  of  children  and  adolescents 
in  psychiatric  hospitals  and  mental  health  acute  residential 
treatment  programs.31  A  bonus  only  structure  is  in  place  to 
encourage  participation  of  disabled  adults  in  their  discharge 
and  aftercare  planning.32 

Capitation  Rate  Changes 

As  previously  noted,  the  more  than  $2  million  increase 
in  the  amount  that  the  Partnership  may  earn  from  meeting 
performance  standards  is  partially  due  to  the 
Commonwealth's  perception  that  "less  earnings  are  avail- 
able related  to  capitation  rate  savings."33  The  Partnership's 
bid  included  the  lowest  amount  for  DMA  service  expendi- 
tures of  all  the  bidders.34  Some  analysts  feel  this  low-ball 
bid  was  unrealistic,  but  it  probably  won  the  contract  for 
the  Partnership.  Indeed,  DMA  retroactively  increased  the 


capitation  rate  paid  to  the  Partnership  by  over  $600,000. 35 
This  retroactive  change  in  the  first  year  capitation  rate  ac- 
tually meant  a  slight  decrease  for  AFDC  recipients,  from 
$23.9336  to  $20.00",  but  the  rate  for  SSI  recipients  jumped 
from  $68.3338  to  $99.0039  for  SSI  recipients.  In  addition, 
there  was  an  increase  of  $66,667  in  the  payment  for  the 
Partnership's  direct  administrative  costs.40 

The  contract  changes  the  second-year  capitation  rate 
to  account  for  the  expansion  of  Medicaid  based  upon  the 
enactment  of  Chapter  203. 41  The  rating  categories  are  thus 
split  three  ways  -  MassHealth  Standard  for  Children  and 
Families,  MassHealth  Standard  for  Persons  with  Disabili- 
ties, and  MassHealth  Basic.  The  capitation  rates  in  FY98 
for  services  to  these  three  categories  of  recipients  are: 

Children  &  Families  $20.40 

Persons  with  Disabilities  $100.06 

MassHealth  Basic  $36.87 

Expenditure  Trends42 

The  Partnership  appears  to  be  cutting  back  on  partial 
hospitalization  for  adults,  starting  with  a  high  of  82  adult 
recipients  using  the  service  in  July  1996  and  ending  with 
44  in  April  1997,  although  the  length  of  usage  has  increased 
slightly.43  There  also  has  been  a  significant  drop  in  the  num- 
ber of  adult  recipients  receiving  crisis  counseling,  from  2 1 2 
in  July  1996  to  121  in  April  1997.  Another  major  decrease 
is  in  the  number  of  adults  being  admitted  for  acute  inpa- 
tient hospitalization,  from  565  to  517  between  July  and 
April,  with  the  number  of  admissions  dropping  as  low  as 
480  during  February.  In  contrast,  the  number  of  persons 
under  21  who  are  being  admitted  for  such  hospitalization 
is  increasing,  from  138  in  July  to  179  in  April.44 

On  the  outpatient  side,  the  numbers  reflect  a  down- 
ward trend  in  individual  counseling  for  adults.  Between  July 
1996  and  April  1997,  both  units-per-recipient  and  expen- 
ditures-per-recipient  decreased  slightly.  The  most  signifi- 
cant drop  was  in  the  number  of  adult  recipients  using  the 
service  -  from  16,472  to  14,989  in  a  ten-month  period.  In 
contrast,  the  number  of  children  and  adolescents  seen  in 
individual  counseling  has  increased  over  the  same  period 
of  time,  from  1 1,182  to  13,860.  The  increase  in  the  number 
of  children  using  this  service  parallels  the  increase  in  the 
number  of  children  who  were  recipients;  in  contrast,  the 
increase  in  the  number  of  adolescents  receiving  individual 
counseling  did  not  merely  reflect  enrollment  figures  -  the 
number  of  adolescents  who  were  recipients  dropped  during 
that  period. 

Group  counseling  for  adults  also  shows  a  decline  in 
the  number  of  recipients  accessing  the  service:  1,868  in 
July  and  1 ,583  in  April.  Again,  the  opposite  trend  is  appar- 
ent for  children  and  adolescents. 

Use  of  electric  shock  treatment  appears  to  be  dimin- 
ishing during  the  Partnership's  tenure.  MHMA  did  not  sepa- 
rately break  out  this  category  when  reporting  its  expendi- 
tures, so  that  a  comparison  is  not  possible. 
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The  number  of  recipients  accessing  day  treatment 
programs  dropped  dramatically  from  MHMA  levels:  from 
716  in  April  1996  to  127  in  April  1997.  The  Partnership 
announced  at  the  beginning  of  its  tenure  that  it  would  refer 
recipients  to  DMH-funded  clubhouses  rather  than  to  Part- 
nership-funded day  treatment  programs.  Critics  of  day  treat- 
ment programs,  including  some  consumer  advocates,  al- 
lege that  these  programs  perform  few  functions  that  are  not 
better  performed  in  the  less  restrictive  and  more  egalitarian 
clubhouse  setting. 

Some  services  which  experienced  a  decrease,  some- 
times significant,  at  the  inception  of  the  Partnership's  man- 
agement, are  now  seeing  an  increase  in  the  number  of  re- 
cipients accessing  them.  These  services  include  family  sta- 
bilization services  and  psychological  testing.  Medication 
services  under  the  Partnership  appear  to  be  continuing  their 
unsteady  march  upward  with  respect  to  the  number  of  re- 
cipients utilizing  them,  although  the  total  expenditures  and 
expenditures  per  recipient  for  these  services  have  decreased 
dramatically  since  the  Partnership  assumed  the  helm.45 

A  direct  comparison  of  expenditures  by  the  Partner- 
ship and  by  MHMA  is  not  possible.  The  Partnership  breaks 
down  its  expenditures  into  different  categories  than  those 
used  by  MHMA.  In  some  cases,  the  Partnership's  latest 
breakdown  is  logical,  e.g.,  by  service  rather  than  provider,46 
but  information  about  the  kinds  of  services  and  the  types  of 
programs  on  which  the  expenditures  are  being  made  would 
be  useful. 

Regardless  of  the  validity  of  the  new  presentation  of 
data,  the  ability  of  the  Commonwealth  and  other  reviewers 


to  monitor  the  changes  wrought  by  the  new  managed  care 
organization  is  impaired  by  the  lack  of  consistent  informa- 
tion. This  is  another  reason  why  control  over  information 
systems,  and  indeed  the  management  of  services,  should 
rest  with  the  Commonwealth:  control  of  the  raw  data  al- 
lows it  to  be  recombined,  broken  down,  and  presented  in 
whatever  fashion  is  appropriate  for  gleaning  the  informa- 
tion useful  to  monitoring  patterns  of  care.  When  a  private 
company  is  involved,  the  Commonwealth  must  negotiate 
for  each  slightly  different  iteration  of  the  data.47 

Cost  of  Program 

DMA  paid  the  Partnership  almost  $181.5  million  for 
its  first  year  managing  mental  health  services  for  Medicaid 
recipients.  Of  that  amount,  over  $15.4  million  was  for  ad- 
ministration. This  amount  does  not  include  the  substantial 
administrative  costs  incurred  directly  by  DMA. 

For  its  management  of  DMH  acute  services,  DMA 
paid  the  Partnership  slightly  over  $28  million,  of  which 
over  $  1  million  was  for  administration.  Approximately  same 
amount,  $1  million,  went  to  fund  DMH's  contribution  to 
capital  costs  incurred  by  hospitals  to  accommodate  replace- 
ment units,  and  about  $22  million  was  earmarked  for  emer- 
gency services  programs  and  about  $4  million  for  acute 
inpatient  care.48 

Appeals 

The  Partnership  likes  to  tout  its  low  rate  of  provider 
grievances49  (four  as  of  July  1 996)  as  evidence  that  its  uti- 
lization review  process  is  excellent  and  not  overly  rigid. 
The  Partnership  also  claims  that  its  rate  of  complaints, 


Partnership  No  More 

The  imminent  purchase  of  the  parent  company  of  one  of  the  Partnership's  partners,  Value  Behavioral  Health,  Inc., 
by  Columbia/HCA,1  which  itself  owns  mental  health  providers  in  Massachusetts,  led  to  FHC  Options,  the  other  partner, 
filing  suit.2  The  conflict  arose  because  the  Partnership  is  prohibited  from  owning  or  operating  any  entity  which  delivers 
services  covered  under  its  contract  with  DMA.3  Columbia/HCA  owns  Metro  West  Medical  Center,  as  well  as  other 
providers,  which  is  a  provider  in  the  Partnership's  network.  The  suit  asked  the  Suffolk  Superior  Court  to  stop  the 
purchase  until  either  the  Partnership  was  able  to  operate  without  breaching  the  terms  of  the  contract  with  DMA,  the 
Commonwealth  waived  the  contract's  conflict  of  interest  provisions  between  DMA  and  the  Partnership,4  or  Value  sold 
its  interests  in  the  Partnership  to  Options. 

The  court  issued  an  injunction  against  the  sale  on  June  27,  1997.  On  July  15,  1997,  Value  transferred  its  interests 
in  the  Partnership  to  Options.5  An  interoffice  memo  of  the  same  date  from  the  Partnership's  Chief  Executive  Officer, 
Richard  Sheola,  stated  that  the  contract  with  DMA  remained  intact  and  that  service  delivery  would  not  be  affected. 

ENDNOTES 

1.  Columbia/HCA  has  been  the  subject  of  federal  investigation  and  state  investigations,  and  a  substannal  amount  of  media  coverage  detailing  its  "'aggressive"  business 
tactics.  See.  e.g..  Stales  Review  Columbia/HCA  Billing  Practices.  Wall  St.  Journal,  July  22, 1997,  at  A3,  col  1 ,  Columbia  Inquiry  Yields  First  Indictment,  Wall  St 
Journal,  July  31, 1997,  at  A3,  col.  \,  Member  of  MetroWest  board  quits,  Boston  Globe,  July  3, 1997, atDl, col  5  (board  member  resigned  citing  "discontent  with  the 
hospital's  new  owner,  the  for-profit  hospital  company,  Columbia/HCA  Healthcare  Corp."). 

2.  FHC  Options.  Inc.  v.  Value  Health.  Inc..  etal.  Suffolk  Superior  Court,  Action  No  97-3237A 

3.  Id.;  see  also  The  Commonwealth  of  Massachusetts,  Executive  Office  of  Health  and  Human  Services,  Division  of  Medical  Assistance  Standard  Contract,  entered 
into  with  Massachusetts  Behavioral  Health  Partnership,  App.  A,  §6.2  B. 3  a.  (executed  July  1, 1996)[hereinafter  referred  to  as  "Contract"]. 

4.  Contract,  App.  A,  §6.2.B.l.b. 

5.  Value  Health  deal  cleared,  Boston  Globe,  ,  July  1 6, 1 997,  at  Dl . 


22 


ADVISOR 


Fall/Winter  1997 


which  are  recorded  as  such  when  a  consumer  or  family 
member  complains  directly  to  the  Partnership,  is  similarly 
low -only  45  since  July  1, 1996.  Advocates  and  providers 
question  the  validity  of  the  data.  Western  Massachusetts 
Alliance  for  the  Mentally  111  has  received  numerous  com- 
plaints concerning  the  Partnership.  If  there  is  a  dearth  of 
grievances  and  complaints,  it  could  be  indicative  that  pro- 
viders are  intimidated  and  that  consumers  either  are  un- 
aware that  the  Partnership  is  involved  in  their  care  deci- 
sions or  do  not  have  pertinent  information  on  the  appeal 
process. 

The  Partnership  claims  that  it  had  32  written  admin- 
istrative appeals  regarding  claims  processing  in  FY97,  rel- 
evant to  66  members.  Fourteen  of  these  appeals  were  ap- 
proved, resulting  in  $322,850  paid  claims  and  $9290  de- 
nied claims.50 
Conclusion 

The  Commonwealth  simply  does  not  know  the  im- 
pact of  managed  care  on  the  mental  health  care  rendered  to 
its  low-income  citizens,  even  as  it  expands  the  population 
covered  by  its  experiment  in  privately  managed  care.  Data 
across  contractors  is  not  comparable  and  the  amount  of 
information  available  from  the  current  managed  care  com- 
pany, and  from  DMA  to  the  public,  is  far  too  limited  to 
allow  healthy  public  debate  about  the  wisdom  of  the  pro- 
gram. Specific  changes  in  expenditures  for  mental  health 
care  may  be  beneficial  to  or  disastrous  for  Medicaid  re- 
cipients and  DMH  clients,  but  without  ample  information 
on  all  expenditures  there  is  no  way  to  analyze  how  the  mental 
health  care  system  is  being  reorganized.  For  example,  de- 
creased hospitalization,  a  goal  sought  by  many  consumers, 
is  only  beneficial  if  alternatives,  such  as  crisis  stabilization 
beds  and  outpatient  therapy,  are  sufficiently  utilized  and 
funded.  Furthermore,  it  is  not  clear  that  the  alleged  savings 
achieved  by  privately  managed  care  are  being  funneled  back 
into  community  resources,  like  supported  housing,  that  are 
currently  in  short  supply. 

If  the  Commonwealth's  goal  is  to  provide  quality 
mental  health  care  to  our  indigent  brothers  and  sisters,  then 
it  should  consider  the  public  management  of  services.  Pub- 
lic management  would  provide  accessibility  to  and  compa- 
rability of  data  across  time,  would  permit  more  account- 
ability to  the  public  than  is  available  with  a  private  entity, 
and  would  place  public  values  ahead  of  the  profit-making 
concerns  of  private  corporations. 
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16.  These  standards  generally  apply  from  August  1 , 1 997  through  June  30, 1998, 
although  many  apply  for  shorter  period  within  FY98.  First  Amendment  to  the  Com- 
monwealth of  Massachusetts  Executive  Office  of  Health  and  Human  Services  Di- 
vision of  Medical  Assistance  Standard  Contract  between  the  Division  of  Medical 
Assistance  and  the  Massachusetts  Behavioral  Health  Partnership  Dated  July  I , 
1 997,  §5. 1  .C.5.a.  [hereinafter  referred  to  as  "First  Amendment"]. 

17.  This  equates  to  40%  of  the  first  $7.5  million  of  savings.  Contract,  App.  A, 

§5.1.C.3.c. 

18.  This  amount  is  based  on  45%  of  the  first  $4  4  million  in  savings  on  Medicaid 
service  expenditures.  First  Amendment,  supra  note  5,  at  1 2. 

19.  According  to  Laune  Ansorge,  director  of  DMA 's  Behavioral  Health  Program, 
the  bonuses  will  be  amended  to  correct  a  calculation  error  and  permit  earnings  of 
around  $6.7  million. 

20  Contract,  App.  A,  §5.1. C.5.a.ll. 

2 1 .  DMA  felt  that  with  the  interactive  voice  response  system,  a  telephonic  means 
for  providers  to  input  --  without  prior  approval  --  the  number  of  outpatient  sessions 
requested,  that  a  standard  for  timeliness  of  outpatient  approvals  was  unnecessary. 
(See  Fendell,  MHMA  Wrapping  Up:  Partnership  Starting  Up,  46  Advisor  1,13 
(Spring  1 997)  for  a  description  of  the  interactive  voice  response  system.)  The  time- 
liness requirement  for  inpatient  prior  approvals  was  dropped  because  DMA  did 
not  want  to  award  the  Partnership  for  a  standard  it  easily  met  last  year.  Instead, 
timely  decisions  on  inpatient  care  were  made  a  contract  requirement.  Telephone 
conversation  with  Laune  Ansorge  (Dec.  3, 1 997). 

22.  Contract,  App.  A,  §5.1. C.5.C.8. 

23.  Id.  at§5.1.C.5.c  3. 

24.  The  old  standard  for  follow-up  outpatient  care  was  the  receipt  of  care  within 
three  days  of  discharge  Id.  at  §5.1  C.5.b.  The  new  standard  requires  a  1 5%  in- 
crease of  discharges  that  meet  this  criteria  over  the  Partnership's  first  year  contract 
performance  level.  The  bonus  is  $400,000;  the  potential  penalty  is  up  to  $300,000. 
First  Amendment,  §5.1.1  C.5.b.4. 

25.  First  Amendment,  §5.1  1C. 5  b. 3.  A  minimum  of  two  appointments  must  oc- 
cur within  each  30-day  period  for  the  first  two  periods,  with  a  minimum  of  one 
appointment  in  each  subsequent  30-day  period  The  bonus  if  50%  of  children' 
adolescents  meet  this  criteria  is  $450,000;  the  potential  penalty  is  up  to  $350,000 

26.  Id  at  §5  I  1 C  5  b  5.  This  standard,  which  applies  from  October  1 , 1997  through 
June  30, 1 998,  requires  a  20%  increase  above  the  Partnership's  first  year  perfor- 
mance level  The  bonus  is  $500,000  if  the  increase  is  at  least  20%  and  $700,000  if 
the  increase  equals  or  is  greater  than  25%;  the  potential  penalty  is  up  to  $500,000 

Id. 

27  Contract,  App.  A,  §5. 1  .C.5.C  There  was  also  concern  that  the  seven-day  pe- 
riod covered  such  a  short  time  frame  that  the  recidivism  standard  was  meaningless. 

28.  First  Amendment,  §5.1.1  C  5  b.6  The  recidivism  rate  must  be  no  *" 
20%  for  at  least  85%  of  the  Partnership's  psychiatric  inpatient  P^^^Tt^ 
nus  for  meeting  this  standard  is  $400,000.  the  potential  penalty  is  up  to  $3^r~^  2 
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Id.  The  Massachusetts  Association  for  Mental  Health  newsletter  broached  the  is- 
sue of  whether  this  standard  could  result  in  "facility  shopping,"  with  readmissions 
being  directed  to  1 5%  of  the  network.  Managed  Care  Report,  Aug.  1 997,  at  2. 

29.  The  Partnership  believes  the  increase  is  significant  as  it  represents  an  approxi- 
mately 25%  increase  in  the  number  of  recipients  enrolled  in  intensive  case  man- 
agement. However,  since  the  recipient  base  is  over  480,000,  the  author  believes  an 
increase  of  1 00  enrollees  is  only  marginal. 

30.  First  Amendment,  §5.1 .  1C.5.C.4.  The  bonus  is  actually  calculated  on  the  basis 
of  additional  intensive  case  management  days  (1 3,687)  for  dually-diagnosed  indi- 
viduals. Id.  Conceivably,  many  fewer  than  100  additional  persons  could  be  en- 
rolled and  the  Partnership  could  still  earn  its  bonus. 

3 1 .  From  September  1 ,  1 997  through  June  30,  1 998,  65%  of  such  charts  must 
documents  family  participation  in  meetings  on  the  unit  or  an  invitation  to  partici- 
pate. The  bonus  for  doing  so  is  $400,000.  Failure  to  do  so  can  result  in  a  penalty 
up  to  $350,000.  Id.  at  §5.1.1  C.5.b.2. 

32.  The  Partnership  may  earn  up  to  $350,000  if,  during  the  period  of  October  1 , 
1 997  through  June  30, 1998,  there  was  a  25%  or  more  increase  over  the  baseline 
fiscal  year  1 998  numbers  of  disabled  adults  discharged  from  psychiatric  inpatient 
units  who  attended  discharge  planning  meetings  or  who  refused  to  participate.  Id. 
at§5.1.1C.5.c.3. 

33.  Memo  from  Laurie  Ansorge,  Director,  Behavioral  Health  Program,  Division 
of  Medical  Assistance,  with  Richard  A.  Sheola.CEO,  Massachusetts  Behavioral 
Health  Partnership,  Subject:  Performance  Standards  for  FY98  (July  14, 1997). 

34.  See  Susan  Fendell,  The  "New  "  Face  of  Managed  Care  in  Massachusetts: 
Medicaid  s  Partnership  with  DMA  and  DMA,  supra  note  2. 

35.  Response  #10  of  DMA  to  Freedom  oflnformation  Act  request  dated  August 
7, 1 997.  DMA  and  the  Partnership  point  to  MHMA's  failure  to  accurately  catego- 
rize recipients  as  either  SSI  or  AFDC  recipients  as  the  basis  for  the  wide  variation 
between  estimated  and  actual  expenditures 

36.  Contract,  App.  A,  §  5.1  A. 6.a. 

37.  First  Amendment,  App.  A,  §D  4. c 

38.  Contract,  App  A,  §5.1. A  6  b. 

39.  First  Amendment,  App.  A,  §D. 4. d. 

40.  The  additional  money  was  for  the  Partnership  to  review  all  neuropsychological, 
psychological,  and  educational  testing.  Surprisingly,  the  Partnership  did  not  per- 
form this  function  under  the  general  rubric  of  utilization  review.  Rather  some  psy- 
chological testing  was  paid  for  directly  by  Medicaid 's  general  claims  processor. 
DMA  felt  that  children  in  particular  were  being  tested  excessively. 

4 1 .  Chapter  203  of  the  Acts  of  1 996,  amending  Mass.  Gen.  L.  ch.  1 1 8e. 

42  Data  for  this  section  is  from  the  Partnership's  July  1 997  Management  with 
Data  report,  unless  otherwise  noted 

43.  The  Partnership's  utilization  is  similar  to  that  in  MHMA's  final  months.  How- 
ever, it  is  noticeably  lower  than  utilization  of  partial  hospitalization  programs  in 
MHMA's  mid-tenure.  According  to  the  Partnership's  Meg  Anzalone,  Vice-Presi- 
dent for  Quality  Management,  the  Partnership  plans  to  increase  the  use  of  partial 
hospitalization.  As  evidence  of  this,  she  pointed  to  the  requirement  that  hospitals 
applying  for  network  affiliation  have  a  partial  hospitalization  program.  Telephone 
conversation  with  Meg  Anzalone  (Dec.  5, 1 997). 

44.  Month  by  month,  the  increase  seems  slight  both  vis  a  vis  the  Partnership's 
initial  expenditures  on  this  service  and  compared  to  M  HM  A  expenditures. 


49.  Grievances  are  limited  to  complaints  by  providers. 

50.  Partnership  Appeal  Report  (Jan.  1997). 


45.  Between  July  1996  and  April 
has  increased  slightly. 


1 997,  the  number  of  units  billed  per  recipient 


46.  For  the  first  nine  months  of  the  Partnership's  tenure,  it  presented  outpatient 
expenditure  data  by  individual  provider.  This  rendered  the  information  useless  to 
those  attempting  to  track  global  changes  in  outpatient  spending.  MHMA  tracked 
outpatient  services  by  type  of  provider,  i.e. ,  mental  health  clinic,  clinic  associated 
with  a  hospital,  and  community  health  center.  The  category  of  mental  health  clinic 
was  further  segregated  by  treatment  and  medication  services. 

47.  At  least  as  early  as  September  1996,  the  Partnership  knew  that  its  reports  did 
not  meet  DMA  requirements.  Memo  from  Sherral  Crown  to  Richard  Sheola  (Sept. 
27,  1996). 

48.  DMA  statement  of  payments  to  the  Partnership  for  July  1 996  through  June 
1997;  telephone  conversation  with  Laune  Ansorge  (Dec.  3, 1997). 
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The  Right  of  Minors  to  Make  Decisions: 
A  Response  to  the  Critics 

Gina  Yarbrough' 
Attorney,  Mental  Health  Legal  Advisors  Committee 

I.  Introduction 

The  Department  of  Mental  Health  (DMH)  recently 
reviewed  all  of  its  regulations,  including  those  affecting 
children  and  adolescents.  During  this  review  process,  con- 
troversy developed  around  the  fact  that  minors  aged  1 6  and 
1 7  have  more  control  over  decision-making  in  their  psychi- 
atric treatment  than  other  minors.2  Because  of  this  contro- 
versy, the  new  regulations  to  be  released  this  fall  will  con- 
tain only  those  rights  for  minors  which  are  specifically  enu- 
merated in  statute.  Consequently,  Marylou  Sudders,  DMH 
Commissioner,  convened  a  taskforce3  whose  recommenda- 
tions regarding  minors  aged  16  and  17  may  result  in  either 
regulatory  modification  or  the  issuance  of  a  new  policy. 

This  article  will  examine  the  current  attack  on  the 
rights  of  minors  aged  1 6  and  1 7  by  identifying  those  rights 
which  are  at  risk,  reviewing  the  attempts  to  limit  these  rights, 
and  offering  legal  and  clinical  rationales  for  the  continua- 
tion of  these  rights. 

II.  Treatment  Rights  of  Minors  Aged  16  and  Older 
in  Massachusetts  at  Risk 

Effective  January  1,  1998,  DMH's  new  regulations 
will  not  incorporate  many  of  the  rights  of  minors  aged  16 
and  older  which  are  contained  in  DMH  policies4  and  the 
previous  regulations.5  Among  those  existing  rights  not  in- 
cluded in  DMH's  new  regulations  is  the  right  of  competent 
minors  aged  16  and  older  at  inpatient  facilities  and  IRTPs 
to  make  decisions  regarding  healthcare,  including  mental 
health  treatment.6  With  regard  to  routine  and  preventative 
treatment,  competent  minors  aged  16  and  older  will  no 
longer  be  able  to  provide  or  withhold  informed  consent.7  In 
addition,  absent  a  court  order,  16-  and  17-year-olds  and 
Intensive  Residential  Treatment  Program  (IRTP)  residents 
aged  1 6  and  older  who  are  neither  emancipated  nor  mature 
will  lose  their  right  to  refuse  extraordinary  medical  treat- 
ment, such  as  antipsychotic  medication  or  electroconvul- 
sive treatment  (ECT),  when  the  parent  or  guardian  objects 
to  that  refusal.8  Finally,  although  the  new  regulations  will 
provide  for  the  right  of  a  "mature  minor"  to  consent  to 
treatment,  that  term  will  not  be  defined,  thereby  leaving 
programs  without  guidance  on  when  to  accept  the  consent 
of  a  minor  aged  16  and  older. 

III.  Evaluation  of  Arguments  Against  Treatment 
Rights  of  16-  and  17-year-olds 

The  arguments  presented  against  the  current  regula- 
tory embodiment  of  the  right  of  minors  aged  16  and  older 
to  make  treatment  decisions  fall  into  four  categories:  DMH 
is  extending  this  right  beyond  current  Massachusetts  legal 
authority;  the  provision  and  exercise  of  this  right  usurp 


parental  authority;  decision-making  authority  is  not  appro- 
priate for  minors  with  mental  and  behavioral  problems;  and 
provision  of  this  right  disrupts  treatment.  Each  of  these 
arguments  is  faulty  on  legal  and/or  clinical  grounds. 

A.    DMH  Extending  Rights  Beyond  Current 
Legal  Authority 

Critics  of  existing  DMH  policies  argue  that,  by  al- 
lowing minors  aged  16  and  older  to  make  treatment  deci- 
sions, DMH  has  gone  beyond  the  rights  delineated  by  Mas- 
sachusetts law.  A  review  of  current  statutes  and  regula- 
tions, however,  demonstrates  that  older  minors  are  permit- 
ted to  make  psychiatric  treatment  decisions.  Minors  aged 
16  and  older  have  the  right  to  request  "conditional  volun- 
tary" admission  to  a  psychiatric  facility,  as  well  as  dis- 
charge; to  consult  with  an  attorney  concerning  the  legal 
effect  of  a  voluntary  admission;  and  to  visit  and  inspect  the 
wards  before  being  admitted.9  According  to  Valerie  Jacoby, 
J.D.,  M.P.H.,  "[i]mphcit  in  a  statutory  scheme  that  allows 
sixteen  and  seventeen  year  old  persons  to  consent  to  inpa- 
tient psychiatric  hospitalization  is  the  removal  of  the  pre- 
sumption of  legal  incompetence  based  on  minority."10  DMH 
policies  are  based  on  that  premise: 

Because  1 6  or  17  year  olds  are  authorized  by 
law  to  sign  themselves  into  and  out  of  inpatient 
mental  health  facilities,  it  is  the  Department's 
policy  to  afford  these  1 6  and  1 7  year  old  clients 
the  right  to  consent  to  and  refuse  treatment." 
Current  DMH  regulations  further  support  that  minors  ages 
1 6  and  1 7  have  the  same  rights  as  adults  regarding  informed 
consent.12  104  CMR3.04  and  3.14  accord  minors  ages  16 
and  1 7  the  legal  ability  to  make  decisions  about  admission 
and  discharge  from  a  psychiatric  facility  over  parental  ob- 
jection. Also,  since  104  CMR  3.06  requires  that  informed 
consent  be  obtained  from  the  parent  or  guardian  before  treat- 
ing a  minor  under  16,  by  implication,  16-or  17-year-olds 
may  provide  their  own  consent. 

In  addition,  Massachusetts  law  provides  for  two  clas- 
sifications of  minors  who  have  the  right,  except  in  emer- 
gency situations,13  to  consent  to  or  refuse  medical  treat- 
ment: the  emancipated  minor  and  the  mature  minor.14  A 
minor  is  considered  emancipated  if  she  meets  certain  con- 
ditions, such  as,  for  example,  she  is  the  parent  of  a  child,  is 
pregnant  or  believes  herself  to  be  pregnant,  or  is  living  sepa- 
rate and  apart  from  her  parents  or  legal  guardian  and  man- 
aging her  own  affairs.15  A  minor  is  considered  mature  when 
the  best  interests  of  the  minor  are  served  by  not  notifying 
the  parents  of  the  medical  treatment  and  the  minor  is  ca- 
pable of  giving  informed  consent  to  the  treatment.16  DMH  s 
Informed  Consent  and  Patient  Rights  and  Responsibilities 
policies  are  consistent  with  these  concepts  of  emancipated 
and  mature  minor.  Moreover,  these  policies  clarify  the  term 
"mature  minor"  by  categorizing  a  competent  minor  ages 
16  or  17  as  a  mature  minor.17  Thus,  DMH  has  not  gone 


beyond  current  legal  authority  in  its  policies  but  has  merely 
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clarified  and  elaborated  upon  rights  that  already  exist. 

B.    Usurption  of  Parental  Autonomy 

Critics  argue  that  granting  minors  aged  16  and  older 
the  right  to  make  treatment  decisions  usurps  parental  au- 
thority. In  order  to  determine  if  the  exercise  of  this  right 
abrogates  parental  rights,  it  is  first  necessary  to  determine 
the  existing  scope  and  limitations  on  parental  authority. 
Although  the  Supreme  Court  traditionally  defers  to  paren- 
tal authority  in  cases  involving  conflicts  between  the  state 
and  parents,18  it  has  refused  to  uphold  parental  authority 
against  the  rights  of  minor  children  because  minors  are  "per- 
sons" who  possess  fundamental  constitutional  rights  inde- 
pendent from  those  of  their  parents."  This  is  especially 
true  in  the  area  of  medical  decisions  where  the  Court  has 
recognized  a  mature  minor  exception  to  the  requirement  of 
parental  consent  for  the  treatment  of  a  minor.20  Thus,  in 
cases  involving  abortion,  the  Court  has  balanced  the  pro- 
tection of  family  interests  with  children's  rights,  resolving 
conflicts  in  favor  of  the  child  by  denying  parents  the  abso- 
lute power  to  overrule  a  decision  made  by  a  mature  minor 
and  her  physician.21  Lower  courts  have  upheld  the  mature 
minor  doctrine  not  only  in  abortion  cases,22  but  also  in  cases 
of  terminally-ill  minors  recognizing  their  rights  to  bodily 
self  determination  and  to  refuse  life-sustaining  medical  treat- 
ment.23 

With  regard  to  psychiatric  treatment,  the  Supreme 
Court  and  lower  courts  have  held  that  a  minor  aged  1 6  and 
older  has  the  right  to  due  process,  including  notice  and  an 
opportunity  to  challenge  the  admission  or  commitment  by 
their  parent.24  This  right  of  due  process  is  based  on  the 
recognition  that  forced  hospitalization  affects  a  minor's 
rights  of  freedom  from  "unwanted  bodily  intrusion  via  physi- 
cal restraints  or  forced  medications,  coercion,  and  the  ex- 
ercise of  autonomy  in  medical  decisions  inherent  in  the  right 
to  privacy."25  In  Massachusetts,  all  minors  have  the  right 
to  notice  and  to  contest  commitment  or  Rogers  petitions  at 
a  hearing  at  which  they  are  present  and  have  an  opportu- 
nity to  testify26  and  the  right  to  independent  counsel  at  these 
hearings.27 

Not  only  are  critics  concerned  about  the  loss  of  pa- 
rental authority  to  make  decisions  regarding  children's  treat- 
ment, but  they  are  also  concerned  about  the  ramifications 
of  the  loss  of  that  authority.  For  example,  parents  are  con- 
cerned about  losing  control  or  custody  of  their  minor  child 
to  the  Massachusetts  Department  of  Social  Services  (DSS). 
Unless  there  is  compelling  evidence  to  the  contrary,  how- 
ever, parents  are  considered  to  have  their  child's  best  inter- 
ests at  heart  and  are  thus  "natural"  guardians  until  their 
child  rums  1 8.28  A  court  may  only  commit  a  child  under  1 8 
to  DSS  custody  if  the  child  is  suffering  from  neglect29  or  is 
found  to  be  in  need  of  care  and  protection.30  Massachusetts 
courts  may  make  any  other  appropriate  order  with  refer- 
ence to  the  care  and  custody  of  the  child  that  may  be  con- 
ducive to  her  best  interests,  including  ordering  appropriate 


medical  care.31  The  courts  balance  parental  autonomy  in 
childrearing  with  the  state's  duty  to  protect  the  life  of  the 
child;  as  a  consequence,  this  involved  procedure  has  only 
been  applied  to  situations  where  a  child's  life  is  in  mortal 
peril  and  parental  treatment  wishes  guarantee  almost  cer- 
tain death.32  Therefore,  it  is  unlikely  that  DSS  would  move 
for  custody  in  the  event  that  a  child  legally  refuses  medical 
treatment. 

Parental  despair  about  the  loss  of  control  over  their 
children  is  misdirected  to  DMH  policies.  As  the  Supreme 
Court  stated,  veto  power  over  a  child's  decision  is  not  likely 
to  "enhance  parental  authority  or  control  where  the  minor 
and  the  nonconsenting  parent  are  so  fundamentally  in  con- 
flict."33 Additionally,  surrendering  custody  of  a  minor  child 
to  a  state  or  private  mental  institution  removes  the  child 
from  the  exclusive  control  of  the  parent.34  It  is  the  admis- 
sion of  the  minor,  not  the  exercise  of  minors'  rights,  which 
diminishes  parental  authority. 

Parental  control  is  already  limited  and  will  not  be 
enhanced  by  the  revocation  of  DMH  policies.  Therefore, 
parental  authority  should  not  serve  as  a  barrier  to  a  minor's 
right  to  make  treatment  decisions.35 

C.    Minors  Incompetent  to  Make  Treatment 
Decisions 

Critics  of  minors'  rights  argue  that  minors,  especially 
those  with  mental  illness,  are  not  competent  to  make  deci- 
sions regarding  medical  care.  Cognitive  and  developmen- 
tal theory  and  research,  however,  support  the  view  that 
minors  aged  16  and  older  have  the  capacity  to  make  treat- 
ment decisions.  Indeed,  studies  have  established  that  chil- 
dren age  14  and  older  possess  the  requisite  cognitive  and 
intellectual  capacities  to  render  them  comparable  to  adults, 
as  a  group,  relative  to  their  capacity  to  provide  informed 
consent  and  refusal  for  psychological  and  medical  treat- 
ment.36 In  fact,  children  reach  the  highest  stage  of  develop- 
ment between  the  ages  of  1 1  and  14,  with  many  already 
reaching  the  highest  stage  by  age  12.37  Lois  A.  Weithorn 
and  Susan  A.  Campbell  conclude: 

The  findings  of  this  research  do  not  lend  sup- 
port to  policies  which  deny  adolescents  the  right 
of  self-determination  in  treatment  decisions  on 
the  basis  of  a  presumption  of  incapacity  to  pro- 
vide informed  consent. The  ages  of  1 8  or  2 1  as 
the  'cutoffs'  below  which  individuals  are  pre- 
sumed to  be  incompetent  to  make  determinations 
about  their  own  welfare  do  not  reflect  the  psy- 
chological capacities  of  most  adolescents.38 
Thus,  minors  1 6-  and  1 7-years-old  should  not  be  pre- 
sumed incompetent  to  make  their  own  decisions  regarding 
health  care.  Indeed,  choice  may  facilitate  competence  by 
providing  minors  with  the  opportunity  to  develop  decision- 
making competencies  related  to  legal  issues  and  life 
choices.39 

Furthermore,  the  legal  system  recognizes  the  compe- 
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tency  and  maturity  of  minors  by  awarding  to  them  the  same 
legal  rights  as  adults  in  areas  which  arguably  have  conse- 
quences as  serious  as  consenting  to  or  refusing  psychiatric 
treatment.  As  previously  noted,  minors  have  the  Fourteenth 
Amendment  right  to  choose  an  abortion  over  the  objection 
of  their  parents.40  At  age  16,  a  minor  may  apply  for  a 
learner's  permit  for  a  motor  vehicle  or  motorcycle.41  Mi- 
nors over  the  age  of  15  may  become  licensed  hunters.42 
When  a  minor  turns  16,  she  is  no  longer  restricted  from 
engaging  in  dangerous  types  of  employment  such  as  work- 
ing with  certain  saws,  presses,  and  laundering  equipment, 
scaffolding,  working  in  tunnels  and  garages,  or  where  she 
is  required  to  move  motor  vehicles43  Additionally,  at  age 
1 6,  restrictions  regarding  employment  times  and  hours  are 
lifted,  allowing  minors  to  work  more  than  six  days  per  week, 
48  hours  per  week,  or  eight  hours  a  day.44  Minors  also  have 
the  right  to  contract,  and  while  their  contracts  may  be  void- 
able, contracts  for  necessities  may  not  be  disaffirmed.45 

Other  fundamental  and  significant  judgments  that  are 
left  to  minors  include  school  attendance  (16  and  older)46 
and  nomination  of  a  guardian  (over  14).47  Minors  age  12 
and  older  are  also  presumed  unimpaired  and  able  to  present 
their  preference  in  custody  and  visitation  proceedings.48 

Minors,  under  certain  circumstances,  are  regarded  as 
responsible  for  their  conduct  and  treated  like  adults  in  the 
criminal  context.  For  example,  Massachusetts  requires  in- 
dividuals 14  years  or  older  to  be  transferred  to  adult  court 
for  certain  crimes,  such  as  murder.49  In  addition,  upon  reach- 
ing the  age  of  1 7,  convicted,  incarcerated  juveniles  are  not 
segregated  from  the  adult  population.50  As  seen  above,  the 
legal  system  recognizes  a  minor's  competency  to  make  de- 
cisions in  a  variety  of  situations.  This  decision-making  au- 
thority should  not  be  denied  to  minors  on  the  basis  of  a 
psychiatric  diagnosis.  In  Massachusetts,  an  individual  is 
presumed  competent  to  make  decisions  regardless  of  her 
commitment  status.51  Moreover,  the  ability  to  provide  in- 
formed consent  is  not  based  on  diagnosis,  but  on  the  ca- 
pacity to  make  a  specific  treatment  decision.  If  a  minor 
understands  the  nature  and  extent  of  her  illness;  what  medi- 
cation the  doctor  wants  to  prescribe  for  her  and  why;  the 
benefits  the  doctor  believes  will  result  from  taking  the  medi- 
cation; and  the  nature  and  probability  of  the  risks  associ- 
ated with  the  medication,  that  minor  is  capable  of  making  a 
decision  about  her  treatment.52  Again,  concerns  about  DMH 
policies  are  misplaced.  Those  policies  require  that  a  minor 
age  16  or  17  be  capable  of  understanding  the  nature  of  his 
or  her  illness  and  the  risks  and  benefits  of  proposed  treat- 
ment in  order  to  have  the  authority  to  make  treatment  deci- 
sions.53 With  that  significant  condition,  no  basis  exists  to 
challenge  the  minor's  right  to  make  the  treatment  decision. 

Moreover,  even  that  refusal  of  treatment  may  be  cir- 
cumvented if  the  child  is  not  capable  of  making  the  deci- 
sion or  if  there  is  a  conflict  between  the  parent's  wishes  and 
those  of  the  child.  For  example,  there  are  several  legal 
mechanisms  for  having  a  minor  child  admitted  or  commit- 


ted involuntarily.  A  parent  may  apply  to  have  a  child  ad- 
mitted if  he  is  a  danger  to  self  or  others  by  reason  of  mental 
illness54  or  is  in  need  of  a  forensic  evaluation  in  an  ongoing 
legal  proceeding.55  A  minor  may  be  involuntary  committed  / 
for  substance  abuse56  or  inpatient  evaluation  in  the  context 
of  delinquency  proceedings.57 

In  cases  involving  extraordinary  treatment  such  as 
the  administration  of  antipsychotic  medication, 
psychosurgery,  ECT,  and  admission  to  mental  health  fa- 
cilities, a  petition  may  be  filed  which  results  in  a  judicial 
hearing.58  At  the  hearing,  the  court  must  decide  whether 
the  individual  is  legally  competent  to  make  the  specific  treat- 
ment decision.59  If  the  court  determines  the  person  to  be 
incompetent  to  make  the  treatment  decision,  the  next  stage 
is  a  substituted  judgment  determination  in  which  the  court 
decides  what  the  minor  would  choose  if  she  were  compe- 
tent.60 There  are  also  two  emergency  situations  which  al- 
low a  minor  to  be  forcibly  medicated  with  antipsychotic 
medication  without  parental  or  patient  consent  or  prior  court 
approval:  chemical  restraint61  and  emergency  treatment  with 
antipsychotic  medication  to  prevent  irreversible  deteriora- 
tion.62 In  these  cases,  the  minor's  refusal  will  not  prevent 
him  from  receiving  necessary  treatment. 

Finally,  parents  have  an  ongoing  role  in  the  treatment 
of  their  minor  child  aged  16  and  older.  DMH  policy  pro- 
vides that  parents  are  to  play  a  central  part  in  the  develop- 
ment of  their  child's  treatment  plan.63  Unless  it  is  not  in  the  , 
best  interests  of  the  child,  parents  are  given  the  opportunity  ^ 
to  be  involved  in  decision-making  and  must  co-sign  the  treat- 
ment plan.64  Parents  also  have  the  right  to  obtain  a  copy  of 
their  child's  mental  health  record.65 

D.    Decision-making  Authority  Disrupts 
Treatment 

Finally,  critics  argue  that  allowing  minors  aged  16 
and  older  to  have  decision-making  authority  over  their  health 
care  disrupts  treatment.  This  argument  presumes  that  the 
minor  is  refusing  treatment  and,  as  a  result,  will  not  receive 
necessary  medical  care.  As  previously  noted,  however,  there 
are  legal  mechanisms  currently  available  for  addressing  a 
minor's  refusal  to  obtain  needed  treatment.  Moreover,  this 
argument  is  faulty  because  parents,  not  minors,  sometimes 
refuse  treatment  for  their  children.  Barbara  Cantrill,  Presi- 
dent of  the  Massachusetts  Alliance  for  the  Mentally  111, 
supports  minors'  rights  because  of  instances  where  a 
parent's  refusal  to  allow  a  minor  to  seek  treatment  has  had 
disastrous  results,  including  death  of  the  parent  and/or 
child.66  Moreover,  contrary  to  the  critic's  position,  a  fail- 
ure to  invest  in  minors  the  authority  to  make  decisions  re- 
garding health  care  is  detrimental  to  their  psychological 
development  and  mental  health.67  Research  confirms  that  a 
minor's  autonomy  in  decision-making  is  closely  tied  to  "the 
interrelated  qualities  of  positive  personal  identity,  self-ac- 
tualization, internal  locus  of  control,  and  principled  moral 
reasoning,  which  are  highly  compatible  with  the  preserva- 
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tion  of  mental  health/'  including  lower  rates  of  anxiety, 
depression,  alienation,  psychopathology  and  deviance.68 
Adolescent  autonomy  is  important  for  fostering  positive 
self-worth,  which  provides  adolescents  with  the  power  to 
resist  temptations  to  engage  in  self-destructive  and  other 
undesirable  behaviors  such  as  suicide,  substance  abuse  and 
teenage  pregnancy.69 

Not  only  may  choice  decrease  the  risk  of  mental  ill- 
ness of  minors  in  general,  but  it  also  assists  the  minor  who 
is  receiving  mental  health  treatment: 

Choice  may  enable  these  individuals  to  begin  to 
view  themselves  as  in  control  of  their  lives,  rather 
than  as  mere  passive  victims  of  forces  they  can 
neither  understand  nor  control  -  a  feeling  that 
undoubtedly  contributes  to  the  existence  and 
continuation  of  a  variety  of  social  and  health 
problems.70 

Voluntary  participation  in  one's  mental  health  treatment 
program  has  shown  to  be  a  critical  determinant  in  treat- 
ment success  with  all  but  very  young  children  benefiting 
from  being  given  choices  and  having  the  ability  to  partici- 
pate in  treatment.71  For  adolescents  in  psychotherapy,  per- 
ceived free  choice  has  been  found  to  enhance  the  effective- 
ness of  treatment  by  increasing  their  motivation  and  per- 
formance.72 An  individual  is  more  likely  to  consent  to  treat- 
ment, such  as  medication,  when  consulted  before  action  is 
taken  and  when  he  feels  that  he  has  some  real  control  over 
his  own  fate.73  Furthermore,  "[o]ne  who  is  voluntarily  ad- 
mitted is  more  likely  to  be  rehabilitated  than  one  who  is 
forced  to  submit  to  treatment."74 

Conversely,  lack  of  choice  reduces  an  adolescent's 
commitment  to  her  recovery  and  may  even  produce  resis- 
tance to  therapeutic  efforts.75  Allowing  minors  to  be  admit- 
ted by  a  parent  against  their  will  can  alienate  minors  from 
ever  voluntarily  seeking  mental  health  treatment.  Moreover, 
if,  during  admission,  minors  are  deprived  of  decision-mak- 
ing power  regarding  treatment,  they  are  likely  to  avoid  seek- 
ing less  restrictive  help,  such  as  outpatient  care,  in  the  fu- 
ture for  fear  they  will  be  confined  against  their  will.76  Fi- 
nally, requiring  parental  consent  may  deter  adolescents  from 
seeking  therapy  due  to  privacy  and  confidentiality  con- 
cerns.77 

IV.  Conclusion 

DMH  should  retain  the  protections  for  minors  ages 
1 6  and  1 7  contained  in  its  current  policies  by  amending  its 
new  regulations  to  include  these  rights.  The  current  deci- 
sion-making authority  granted  to  16-  and  17-year-olds  for 
psychiatric  treatment  correctly  balances  parents'  interests 
and  minors'  rights.  These  policies  were  carefully  constructed 
to  address  the  concerns  of  parents  and  legal  guardians  re- 
garding involvement  in  their  child  or  ward's  treatment. 

The  clinical  literature  supports  the  view  that  minors 
ages  1 6  and  1 7  have  the  capacity  to  make  health  care  deci- 
sions. Additionally,  there  are  legal  protections  for  parents 


and  providers  in  those  cases  where  16-  and  17-year-olds 
are  not  capable  of  consenting  or  have  refused  treatment.  In 
fact,  substituted  judgment  may  be  preferable  to  parental 
consent  as  there  is  no  guarantee  that  the  parent  or  legal 
guardian  will  choose  in  the  minor's  best  interest.78  Substi- 
tuted judgment  determinations  also  remove  the  difficult 
decision  from  the  parent,  thereby  potentially  decreasing 
conflicts  between  parent  and  child.  Parental  authority  is 
already  limited  and  will  not  be  enhanced  by  increased  con- 
trol over  their  child's  treatment. 

Indeed,  decision-making  authority  may  be  even  more 
crucial  for  minors  ages  1 6  and  1 7  than  for  adults  since  the 
consequences  of  psychiatric  treatment  decisions  are  more 
serious  for  children.  Given  that  the  primary  purpose  of  psy- 
chiatric treatment  is  to  alter  the  patient's  thoughts  and  be- 
haviors, treatment  has  profound  implications  for  adoles- 
cents in  the  critical  stages  of  identity  formation.79  More- 
over, the  use  of  psychotropic  medications  may  have  a  grave 
impact  on  an  adolescent's  physical  development.80  Minors, 
on  average,  are  committed  for  longer  periods  than  adults, 
and,  as  a  result,  may  become  unable  to  cope  in  the  commu- 
nity because  they  have  been  subject  to  the  total  control  of 
an  institutional  authority.81  Minors  are  also  more  likely  to 
be  affected  adversely  at  school  and  in  their  future  educa- 
tion and  careers  from  the  stigma  which  results  from  psy- 
chiatric treatment.82 

Finally,  DMH  should  guarantee  the  right  of  minors 
aged  16  and  older  to  make  treatment  decisions  in  its  regu- 
lations which  are  more  detailed  than  statutes  and  carry  more 
weight  than  its  policies.  Ensuring  a  minor's  right  to  make 
these  decisions  will  uphold  the  constitutional,  statutory,  and 
common  law  rights  of  minors.  In  addition,  recognizing  a 
minor's  right  to  make  treatment  decisions  will  provide  both 
psychological  and  developmental  benefits  to  DMH's  mi- 
nor clients.  Conversely,  failure  to  specifically  grant  minors 
the  right  to  make  these  decisions  will  result  not  only  in  an 
abrogation  of  their  rights,  but  also  in  negative  consequences 
for  their  development  and  treatment. 

ENDNOTES 

1 .  The  author  would  like  to  thank  Elizabeth  Powers,  former  MHLAC  intern,  for 
her  assistance  in  researching  this  article. 

2.  This  power  is  based  on  constitutional  and  common  law,  statutes,  regulations 
and  DM  H  policies.  These  legal  authorities  recognize  that  these  older  minors  are 
almost  adults  capable  of  greater  responsibility,  understanding,  and  maturity,  and 
thus,  should  have  more  control  over  their  lives  than  minors  under  16. 

3.  Consisting  of  DMH  administrators,  parents,  clinicians,  and  attorneys,  includ- 
ing the  author,  this  taskforce  will  review  those  rights  which  have  not  been  included 
in  the  new  regulations. 

4.  See  DMH  Policy  95-5R,  Patient  Rights  and  Responsibilities  Policy  (Sept.  5. 
1 996)  [hereinafter  DMH  Policy  95-5R]  (governing  DMH-operated  inpatient  fa- 
cilities); DMH  Policy  96-3R,  Informed  Consent  for  Psychiatric  Medications,  Elec- 
troconvulsive Treatment  or  Psychosurgery  (Sept  1, 1 996) [hereinafter DMH  Policy 
96-3R]  (governs  DM  H  outpatient  and  inpatient  providers  who  offer  extraordinary 
treatment  such  as  antipsychotic  medication),  Office  for  Children  (OFCyDMH 
Policy  86-1,  Intensive  Residential  Treatment  Programs  (Apnl  10, 1 986)[hereinaf- 
ter  OFC/DMH  Policy  86-1  ].  DMH  Policies  95-5R  and  96-3R  were  developed  last 
year  as  a  result  of  a  consensus  among  DM  H,  parents,  clinicians,  and  legal  advo- 
cates 
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5.  See  DMH  regulations  at  104  CM  Ret  seq.,  which  were  last  modified  in  De- 
cember 1993. 

6.  Minors  age  1 6  and  older  at  OFC-licensed  community  residential  programs  do 
not  have  special  rights  regarding  treatment  Admission  to  OFC  residential  pro- 
grams is  based  on  the  consent  of  the  custodial  parent,  legal  guardian  upon  court 
order,  or  upon  written  agreement  with  a  placement  agency.  1 02  CMR  3.04(  1  XaX3) 
Although  each  resident  must  be  informed  of  the  treatment,  risks,  and  potential  side 
effects  of  any  antipsychotic  medication,  OFC  programs  must  obtain  either  in  formed 
written  consent  from  the  parent  or  a  substituted  judgment  determination  before 
administering  antipsychotic  medication  to  a  resident  under  the  age  of  1 8. 1 02  CM  R 
3.04(7Xh)3.e.  These  programs  must  have  procedures  in  place  where  a  parent  con- 
sents to,  but  a  minor  refuses,  antipsychotic  medication.  102  CMR  3.04  (7)(h)3.f 
According  to  Gail  Hansen,  Office  of  Children  Services  (formerly  OFC),  these  situ- 
ations are  rare  and  procedures  vary.  OFC  encourages  providers  to  work  with  mi- 
nors to  obtain  their  assent  and  ensures  that  a  minor's  refusal  is  not  treated  puni- 
tively.  Telephone  interview  with  Ms.  Hansen  (Oct.  31, 1997). 

7.  DMH  Policy  95-5Rat  I.C.5;  DMH  Policy  96-3R  at  IV.A.6.  The  specific  lan- 
guage regarding  the  right  of  minors  ages  1 6  and  1 7  to  make  treatment  decisions 
was  drafted  and  agreed  to  by  both  the  Patient  Rights  and  Responsibilities  and  In- 
formed Consent  Taskforces,  as  well  as  the  Child/Adolescent  Services  Division  of 
DMH.  Policy  Memo  accompanying  Policy  95-5R  (Sept.  6, 1 996). 

8.  104  CMR  3.08(2Xb);  DMH  Policy  96-3R;  OFC/DMH  Policy  86-1,  Appen- 
dix B,4. 

9.  Mass.  Gen.  L.ch.  123,  §  10(a). 

1 0.  Valerie  A.  Jacoby,  Discrepancies  in  the  Rights  of  Minors  to  Consent  to  Psy- 
chiatric Treatment,  38  Advisor  16  (March  1993). 

11.  DMH  Policy  95-5R  at  IH.C.  1 1 ;  DMH  Policy  96-3R  at  IV.A.6.  If  the  1 6-  or 
17-year-old  is  "capable  in  fact,"  DMH  policies  permit  him  or  her  to  consent  to  or 
refuse  routine  and  preventative  treatment.  The  minor's  refusal  may  be  overridden, 
however,  when  the  treatment  consists  of  ( 1 )  a  complete  physical  examination  (and 
associated  routine  laboratory  tests)  conducted  annually  and  upon  admission,  or  (2) 
certain  immunizations  or  treatment  necessary  to  prevent  the  spread  of  infection. 
DMH  Policy  95-5R  at  UI.C.5.  IRTP  residents  may  consent  to  or  refuse  "the  treat- 
ment services  routinely  provided  by  the  facility  which  are  not  significantly  risky  or 
intrusive,  such  as  participation  in  daily  programming  and  services  such  as  indi- 
vidual and  group  therapy  sessions."  OFC/DMH  Policy  86-1  at  Appendix  B,l  DMH 
policy  also  permits  the  minor  age  16  or  17  who  is  capable  of  understanding  the 
nature  of  his  or  her  illness  and  the  risks  and  benefits  of  proposed  treatment  to  con- 
sent to  or  refuse  antipsychotic  treatment.  DMH  Policy  96-3Rat  IV.A.6. 

12.  See  Jacoby,  supra  note  10,  at  16 

13.  Mass.  Gen.  L.  ch.  1 12,  §  12F.  A  medical  emergency  is  a  situation  where  a 
delay  in  treatment  "will  endanger  the  life,  limb  or  mental  well-being  of  the  pa- 
tient." Id. 

14.  In  addition  to  the  mature  and  emancipated  minor,  Massachusetts  law  provides 
that  a  minor  1 2  or  older  who  is  found  to  be  drug  dependent  by  two  or  more  physi- 
cians may  consent  to  hospital  and  medical  care  related  to  the  diagnosis  and  treat- 
ment of  drug  dependency.  Mass.  Gen.  L.  ch.  1 12,  §  12E. 

15.  Id.  §  12F.  Other  emancipation  conditions  include  a  minor  who  is  married, 
widowed,  or  divorced,  or  reasonably  believes  that  she  is  suffering  from  or  has  come 
in  contact  with  disease  defined  as  dangerous  to  the  public  health  pursuant  to  Mass. 
Gen.  L.  ch.  1 1 1 ,  §  6  "provided,  however,  that  such  minor  may  only  consent  to  care 
which  relates  to  the  diagnosis  or  treatment  of  such  disease  ."  Emancipated  minors 
may  not  consent,  however,  to  abortion  or  sterilization.  Emancipation  does  not  re- 
quire a  court  order.  Id. 

16.  Baird  v.  Attorney  General,  317  Mass.  741,  752.  The  mature  minor  rule  calls 
for  the  physician  recommending  treatment  to  analyze  the  nature  of  the  treatment, 
its  likely  benefit,  and  the  minor's  capacity  to  fully  understand  the  medical  proce- 
dure. Court  review  and  approval  for  the  treatment  is  unnecessary  if  a  mature  minor 
consents.  The  physician  will  also  presumably  honor  the  refusal  of  a  mature  minor. 
Id. 

17.  DMH  Policy  95-5Rat  III.C.l  1;  DMH  Policy  96-3Rat  IV.A.6 

18.  See,  e.g..  Meyers  v.  Nebraska,  262  U.S.  390  (1923)  (due  process  clause  in- 
cludes right  to  establish  a  home  and  raise  children  including  making  educational 
decisions);  Pierce  v.  Society  of  Sisters,  268  U.S.  510(1 925)  (parents  have  author- 
ity to  decide  not  to  send  child  under  the  age  of  16  to  a  state -operated  school); 
Prince  v.  Massachusetts,  32 1  U.S.  1 58  (1 944)  (state  could  not  interfere  with  par- 
ent providing  child  with  religious  material  to  sell);  Wisconsin  v.  Voder,  406  U.S. 


205  (1 972)  (affirmed  parent's  authority  to  make  critical  religious  and  educational 
decisions  for  their  children);  Moore  v.  City  of  East  Cleveland,  43 1  U.S.  494  ( 1 977) 
(authority  of  non-nuclear  family  to  maintain  common  household). 

19.  See.  e.g..  In  Re  Gault,  387  U.S.  1  (1967)  (minors  are  entitled  to  full  proce- 
dural protection  when  criminal  proceedings  against  them  may  result  in  an  order  of 
delinquency  and  commitment  to  a  state  mental  institution);  Tinker  v  Des  Moines 
Indep.  Community  Sch.  Dist.,  393  U.S.  503  (1969)  (minors  have  right  to  free 
expression);  Ingraham  v.  Wright,  430  U.S.  651  (1 977)  (corporal  punishment  of 
school  children  implicates  constitutionally-protected  liberty  interest);  Breed  v.  Jones, 
42 1  U.S.  5 1 9  ( 1 975)  (double  jeopardy  clause  prohibits  prosecution  of  juveniles  as 
adults  affer  a  finding  of  guilt  in  juvenile  court),  Goss  v.  Lopez,  419  U.S.  565 
(1 975)  (minors  have  protected  property  interests). 

20.  See  Bonny  Haynes,  77ie  "Mature  Minor"  Doctrine:  Medical-Legal  Aspects 
of  Treating  Mature  Minors,  42  Medical  Trial  Technique  Quarterly  1 07  (Winter 
1995). 

21.  See.  e.g..  Planned  Parenthood  v.  Danforth,  428  U.S.  52  (1976)  (right  of 
minor  to  obtain  abortion  without  parental  consent);  Belotti  v.  Baird,  443  U.S.  622 
(1979)  (in  cases  where  parental  consent  is  required  for  an  abortion,  the  state  must 
provide  alternative  procedures  by  which  the  minor  has  an  opportunity  to  show  that 
she  has  attained  maturity  sufficient  to  enable  her  to  make  that  decision  independent 
of  the  wishes  of  either  her  parents  or  the  state). 

22.  See.  e.g..  Baird  v.  Attorney  General,  3 1 7  Mass.  at  74 1 . 

23.  In  re  E.G.,  549  N.E.  2d  322, 328  (III.  1989)  (mature  minor  may  refuse  life- 
saving  treatment  such  as  blood  transfusions);  In  re  Long  Island  Jewish  Medical 
Center,  557  N.Y.S.  2d  239  (Sup.  Ct.  1990)  (minor  not  mature  and  thus  not  al- 
lowed to  refuse  treatment),  see  also  Susan  C.  Lonowski,  Recognizing  the  Right  of 
Terminally-Ill  Mature  Minors  to  Refuse  Life-Sustaining  Medical  Treatment:  The 
Need for  Legislative  Guidelines  to  Give  Full  Effect  to  Minors '  Expanded  Rights, 
34  J.  Family  Law  421  (1995-96). 

24.  See.  e.g..  Parham  v.  J.L.,  442  U.S.  584  (1979)  (mino'rs  have  right  to  due 
process  in  cases  of  psychiatric  admissions);  State  ex  rel.  TB.  v.  CPC  Fairfax  Hos- 
pital, 1 29  Wash.  2d  439, 9 1 8  P. 2d  497  ( 1 996)  (minor's  due  process  rights  were 
violated  when  her  parents  and  hospital  staff  failed  to  seek  judicial  oversight  of  their 
decision  to  commit  her  to  an  inpatient  mental  health  facility  without  her  consent) 

25.  Kelli  Schmidt,  "Who  Are  You  To  Say  What  My  Best  Interest  Is?  "  Minors ' 
Due  Process  Rights  When  Admitted  By  Parents  For  Inpatient  Mental  Health 
Treatment,  71  Wash  L.  Rev.  1 187, 1200-1201  (1996). 

26.  Mass.  Gen.  L.  ch  1 23,  §§  5, 8B. 

27.  Id.  §  5. 

28.  Mass.  Gen.  L.  ch.  1 19,  §§  24, 26;  Custody  of  a  Minor  (No.  3),  378  Mass  732 
(1979). 

29.  Mass.  Gen.  L.  ch  119,  §24. 

30.  Id.  §  26. 

31.  Id. 

32.  Id.  §§  25,  26,  34;  Custody  Of  A  Minor  No.  I,  385  Mass.  697  (1982);  see. 
e.g..  Custody  of  a  Minor,  375  Mass.  733  (1978),  affd,  378  Mass.  732  (1979);  In 
the  Matter  of  Elisha  McCauley,  409  Mass.  1 34  ( 1 99 1 )  (court  may  order  chemo- 
therapy and  blood  transfusion  for  child  with  terminal  leukemia  because  child's 
best  interests  and  interests  of  state  outweigh  parental  and  religious  rights). 

33.  Planned  Parenthood,  428  U.S.  at  75. 

34.  Schmidt,  supra  note  25,  at  1 207. 

35.  W  at  1208. 

36.  Lois  A.  Weithom,  Involving  Children  in  Decisions  Affecting  TheirO*'n  Wel- 
fare in  Gary  B  Melton,  Gerald  P.  Koocher  &  Michael  J  Saks,  Children's  Com- 
petence to  Consent  235, 245  (1 983);  see  also  David  G.  Scherer  &  N  Dickson 
Reppucci,  Adolescents  '  Capacities  to  Provide  Voluntary  Informed  Consent  The 
Effectsof  Parental  Influence  and  Medical  Dilemmas,  12  Law&  Human  Behav- 
ior 1 23  ( 1  988),  Richard  E.  Redding,  Children  s  Competence  to  Provide  Informed 
Consent  for  Mental  Health  Treatment,  50  Wash.  &  Lee  L.  Rev.  695,  726-728. 

37.  Lois  A.  Weithom  &  Susan  A.  Campbell,  77ie  Competency  of  Children  and 
Adolescents  to  Make  Informed  Treatment  Decisions,  53  Child  Dev.  1 589, 1 590- 
91(1 982);  see  also  Barbel  Inhelder  &  Jean  Piaget.  The  Growth  of  Logical  Think- 
ing (1 958) 
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38.  Weithom&  Campbell,  supra  note  37,  at  1596. 

39.  See  Redding,  supra  note  36,  at  709. 

40.  See,  e.g..  Belotti,  443  U.S.  at  622. 

41.  Mass.  Gen.  L.  ch.  90,  §§8B,  10. 

42.  Mass.  Gen.  L.ch.  131,  §  14. 

43.  Mass.  Gen.  L.  ch.  149,  §61. 

44.  Id.  at  §  65. 

45.  Steven  Wolfe,  A  Reevaluation  of  the  Contractual  Rights  of  Minors.  57  UMKC 
L.  Rev.  145, 146  (1 988);  see  also  Jennifer  Honig  &  Gina  Yarbrough,  "The  Right 
of  Minors  to  Retain  Counsel"  40  Advisor  3  (Spring  1 994). 

46.  Mass.  Gen.  L.  ch.  76,  §  I. 

47.  Mass.  Gen.  L.  ch.  201,  §  2.  DSS  presumes  that  a  minor  over  1 4  is  mature  and, 
thus,  is  "able  to  understand  the  circumstances  and  implications  of  the  situation  in 
which  he/she  is  involved  and  is  able  to  participate  in  the  decision-making  process 
without  excessive  anxiety  or  fear."  1 1 0  CMR  2.00. 

48.  See  Bak  v.  Bak,  24  Mass.  App.  Ct.  608  (1 987). 

49.  Mass.  Gen.  L.  ch.  1 1 9,  §  72B. 

50.  Id.  §  58. 

51.  Mass. Gen.  L.ch.  123, §§23, 25. 

52.  Guardianship  of  Roe.  411  Mass.  666, 673  (1992) 

53.  DMH  Policy  95-5R at  IH.C.1 1 ;  DMH  Policy  96-3Rat  IV.A.6. 

54.  Mass.  Gen.  L.ch.  1 23.  §  12. 

55.  Id.  §  15. 

56.  Id.  §  35. 

57.  Both  parental  consent  and  the  hospital's  acceptance  of  that  consent  are  re- 
quired for  commitment  Mass.  Gen.  L.  ch.  1 19,  §  68A 

58.  Mass. Gen.  L.ch.  201,  §6. 

59.  Id.  A  person  is  presumed  capable  of  making  her  own  treatment  decisions  un- 
less a  preponderance  of  evidence  demonstrates  the  contrary  Guardianship  of  Roe, 
383  Mass.  415,  426  (1981 ).  See  also,  e.g.,  Rogers  v.  Commissioner  of  DMH, 
390  Mass.  489  (1983);  Guardianship  of  Pamela,  401  Mass.  856,  858  (1988). 

60.  Superintendent  of  Belchertown  St.  Sch.  v.  Saikewicz,  373  Mass.  728  ( 1 977) 
In  making  this  determination,  the  judge  must  take  into  consideration  the  minor's 
expressed  preference,  the  minor's  religious  beliefs;  the  impact  of  the  decision  on 
the  family;  the  intrusiveness  of  the  treatment  and  probability  of  adverse  side  ef- 
fects; the  prognosis  with  or  without  the  treatment,  and  the  present  and  future  com- 
petency of  the  minor.  Care  and  Protection  of  Beth,  412  Mass.  188, 195(1992).  In 
addition,  because  of  the  involvement  of  a  minor,  the  court  may  consider  other  fac- 
tors, if  relevant:  whether  the  minor  is  in  DSS  custody,  whether  the  minor's  mental 
faculties  have  developed  to  a  point  that  the  minor  is  competent  to  make  a  decision; 
whether  the  minor's  parents  have  failed  to  exercise  parental  responsibilities  toward 
the  minor;  whether  the  minor  is  already  within  the  jurisdiction  of  the  court;  the 
minor's  age;  the  risk  to  the  minor's  health  and  life  if  the  requested  treatment  is  not 
ordered;  the  probability  that  the  minor's  illness  would  be  in  remission  if  he  or  she 
were  given  the  requested  treatment;  and  the  risk  to  the  minor's  health  if  the  re- 
quested treatment  is  administered.  John  H.  Cross,  Robert  D.  Fleischner  &  Jinanne 
S  J  Elder,  Guardianship  and  Conservatorship  in  Massachusetts  at  9-5 11 1-12 
(1996). 

61 .  Chemical  restraint  may  be  ordered  only  by  a  doctor  when  there  exists  the  "oc- 
currence of,  or  serious  threat  of,  extreme  violence,  personal  injury,  or  attempted 
suicide."  Mass.  Gen.  L.  ch.  1 23,  §  21 ;  104  CMR  3  1 2(4);  Rogers,  390  Mass.  at 
510-511. 

62.  Rogers,  390  Mass.  at  511;  Rogers  v.Okin,  783  F.  2d  l,6(lstCir.  1984);  1 10 
CMR  1 1 .14(6),  102  CMR  3.04(7){h)3.g.  A  one-time  emergency  treatment  with 
antipsychotic  medication  is  allowed  when:  1)  there  exists  "an  unforeseen  combina- 
tion of  circumstances  or  the  resulting  state  calls  for  immediate  action";  2)  no  less 
intrusive  alternative  to  the  medication  exists;  and  3)  the  treating  physician  believes 
the  patient  incompetent  and  determines  that  medication  is  necessary  to  "prevent 
the  immediate,  substantial,  and  irreversible  deterioration  of  a  serious  mental  ill- 
ness." The  possibility  that  a  psychiatric  condition  might  deteriorate  into  a  chronic 
irreversible  condition  at  an  uncertain  but  relatively  distant  date  is  not  an  emer- 


gency. Rogers,  390  Mass.  at  5 1 1 .  To  continue  with  such  emergency  treatment,  the 
treating  professionals  must  seek  an  adjudication  of  incompetency,  and,  if  such  a 
finding  is  made,  a  substituted  judgment  order  Id.  at  5 1 2. 

63  DMH  Policy  95-5R at  III.C.  1 1 ;  DMH  Policy  96-3R  at  IV  A  6 

64.  Both  the  minor  and  her  guardian  must  review  and  co-sign  the  plan  Mass  Gen 
L.  ch.  123,  §  4;  DMH  Policy  95-5R  at  IH.C.1 1 ;  DMH  Policy  96-3Rat  IV.A.6 

65.  Guidelines  for  Release  of  DMH  Inpatient  Medical  Records  I.D.,  V.  (May  3, 
1994);  see  104  CMR  2.07(3Xc). 

66  Telephone  interview  with  Barbara Cantrill  (Sept.  4,  1997) 

67.  Charles  R.  Tremper  &  Morgan  R.  Kelly,  The  Mental  Health  Rationale  for 
Policies  Fostering  Minors'  Autonomy,  10  Int'lJ.  Law  &  Psychiatry  1 1 1  (1987). 

68.  Id.  at  1 12-1 13;  see  also  Weithom,  supra  note  36,  at  241 . 

69.  Tremper  and  Kelly,  supra  note  67,  at  1 17-1 18. 

70.  Bruce  J.  Winnick,  Competency  to  Consent  to  Voluntary  Hospitalization,  1 4 
Int'l  J.  L.  &  Psychol.  1 69, 2 1 4  ( 1 99 1 );  see  also  Weithom,  supra  note  36,  at  24 1 . 

71.  Winnick,  supra  note  70,  at  196-197. 

72.  Tremper  &  Kelly,  supra  note  70,  at  1 17;  Weithorn,  supra  note  36,  at  241- 
242. 

73.  Rennie  v.  Klein,  462  F.Supp.  1131,1 144-45  (D.N.J  1978),  653  F.2d  836 
(3d.Cir.  1981),  vacated  and  remanded,  45%  VS.  1 1 19  (1982)  (except  in  cases  of 
emergency,  competent  patients  have  right  to  refuse  medication),  affd  720  F.2d 
266  (3d  Cir.  J  983). 

74.  MatterofMacedo, S02N.E.2d72,74(U\.  App.  1 986)  (minor  who  admitted 
herself  voluntarily  and  who  gave  no  notice  of  her  intent  to  leave  could  not  be  invol- 
untarily committed). 

75.  Tremper  and  Kelly,  supra  note  67,  at  1 1 7;  Winnick,  supra  note  70,  at  1 94. 
76  See  id. 

77.  Redding,  supra  note  36,  at  734. 

78.  Parents  may  experience  "conflicts  of  interest"  when  a  child  is  manifesting  psy- 
chological or  behavioral  problems.  If  the  stress  upon  the  family  is  sufficient,  the 
parents  may  consent  to  psychiatric  hospitalization  or  antipsychotic  medication  be- 
lieving that  is  in  the  child's  best  interest.  In  reality,  these  treatments  may  be  more 
beneficial  for  the  caretakers  than  for  the  child  Weithom,  supra  note  36,  at  240. 

79.  Schmidt,  supra  note  25,  at  1 206. 

80.  Id.  at  1 205;  Redding,  supra  note  36,  at  737-738 

81.  Schmidt,  supra  note  25,  at  1 205. 

82.  See  id. 
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Pro  Bono  Attorneys 
Needed 

MHLAC  sometimes  refers  individuals 
who  call  during  intake  to  private  at- 
torneys who  are  willing  to  accept  one 
or  more  pro  bono  cases  during  the  year. 
We  need  more  lawyers  to  participate. 
Please  call  us  if  you  are  an  attorney 
willing  to  take  a  pro  bono  case  for  a 
person  with  or  perceived  to  have  men- 
tal illness,  and  we  will  put  you  on  our 
referral  list. 
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Legislative  Highlights 

Kate  Dulit 

Attorney,  Mental  Health  Legal  Advisors  Committee 

Please  note:  The  following  entries  were  accurate  as  of  No- 
vember 13.  1997  The  status  of  bills  may  have  changed  since 
that  date.  H  =  House,  S.  =  Senate 

Act  to  Protect  Five  Fundamental  Rights 
NEW  LAW!  H.2105/S.614  guarantee  certain  fun- 
damental rights,  including  the  rights  to  telephone  access, 
mail,  visitors,  privacy,  security,  as  well  as  access  to  attor- 
neys and  other  professionals,  to  persons  with  mental  ill- 
ness who  are  receiving  services  from  any  program  or  facil- 
ity operated  by,  licensed  by,  or  contracting  with  the  De- 
partment of  Mental  Health  (DMH).  The  Act  includes  nar- 
rowly defined  limitations  to  these  rights.  The  Act  is  the 
result  of  careful  drafting  by  DMH  and  the  Bill  of  Rights 
Coalition.  Despite  heavy  lobbying  by  the  trade  association 
for  private  psychiatric  hospitals  and  the  Massachusetts 
Psychiatric  Society,  the  provision  concerning  access  to  ad- 
vocates was  retained.  Although  the  House  bill  was  passed 
without  amendment,  the  Senate  bill  was  passed  with  amend- 
ment, and  the  House  accepted  the  Senate's  version.  Rep. 
Jehlen  and  former  Sen.  White  were  the  lead  sponsors.  For 
more  information,  contact  Judith  Meredith,  Meredith  and 
Associates,  (617)  338-0954  or  Susan  Fendell,  Mental 
Health  Legal  Advisors  Committee,  (617)  338-2345. 

Anti-A  versives 

H .  1 9 1 0  prohibits  the  use  of  aversive  techniques  which 
cause  obvious  signs  of  physical  pain,  including,  but  not 
limited  to  hitting,  pinching,  and  electric  shock,  for  the  pur- 
poses of  changing  the  behavior  of  a  person.  It  also  prohib- 
its any  punishment  that  would  be  prohibited  if  used  on  a 
non-disabled  person.  Any  procedure  which  denies  a  person 
with  a  disability  adequate  sleep,  food,  shelter,  bedding,  or 
bathroom  facilities  is  also  prohibited  by  the  bill. The  bill 
was  reported  favorably  by  the  Joint  Committee  on  Human 
Services  and  Elderly  Affairs  to  the  House  Ways  and  Means 
Committee.  The  House  sponsor  is  Rep.  Cohen.  For  more 
information,  contact  Poly  Cobb,  (617)  492-4630,  at  the 
Coalition  for  Legal  Rights  of  People  with  Disabilities. 

Support  Services 

S.  1 73 1  directs  state  agencies,  including  but  not  lim- 
ited to  DMH,  DMR,  DPH,  and  DSS,  to  develop  compre- 
hensive plans  for  the  provision  of  a  coordinated  system  of 
flexible  and  community-based  support  services  to  individu- 
als with  disabilities  or  chronic  illness  and  their  families. 
The  support  may  be  in  the  form  of  training,  information, 
an  assistant,  home  adaptions,  financial  assistance,  medical 
equipment,  advocacy,  transportation,  or  translation.  The 
bill  is  sponsored  by  Sen.  Montigny,  with  significant  sup- 
port from  Rep.  Guerriero  (sponsor  of  H.3459,  an  earlier 
bill  of  similar  content).  This  bill,  a  new  draft  of  S. 574  which 


was  reported  favorably  out  of  the  Human  Services  and  Eld- 
erly Affairs  Committee  to  the  Senate  Ways  and  Means  Com- 
mittee, was  engrossed  by  the  Senate  and  referred  to  the 
House  Ways  and  Means  Committee.  For  more  informa- 
tion, contact  Mary  Houghton,  Mass  Families,  (800)  834- 
2333  or  (413)  731-7625. 

Medical  Records  Privacy 

H.  1498  establishes  a  comprehensive  set  of  standards 
for  securing  medical  information  held  in  electronic  media 
and  protects  the  integrity  of  medical  information  as  it  trav- 
els outside  the  clinical  context.  In  an  age  of  computeriza- 
tion and  merging  hospitals,  the  bill  restores  the  principles 
of  consent  and  confidentiality  to  the  medical  system.  Spe- 
cifically, the  bill  includes  four  important  prongs:  provides 
notice  to  patients  regarding  the  use  of  medical  information; 
requires  voluntary,  informed  consent  for  disclosure  of  in- 
formation; limits  insider  access  to  medical  information; 
specifies  that,  in  order  for  information  to  be  released  with- 
out consent,  rules  must  be  set  out  ahead  of  time  and  the 
need  must  be  compelling.  The  sponsor  of  this  bill  is  Rep. 
Kaufman.  Hearings  were  held  in  May  before  the  Health 
Care  Committee.  The  Committee  is  presently  working  on 
the  bill  before  reporting  it  out.  For  more  information,  con- 
tact A.G.  Breitenstein,  J.R.I.  Health  Law  Institute,  (617) 
867-7881. 

Police  Notification/CORI  Checks 

H.4946  requires  DMH  and  DPH  (among  other  agen- 
cies) to  transmit  registration  data  of  any  sex  offender  within 
their  custody  to  the  Criminal  History  Systems  Board  not 
less  than  thirty  days  prior  to  release  from  custody.  The  bill 
further  directs  the  Board  to  notify  the  FBI  and  the  police 
departments  where  the  sex  offender  intends  to  live  and  work 
and  where  the  offense  was  committed.  The  sex  offender 
must  in  turn  register  in  person  at  the  police  department 
where  he  resides.  In  addition,  DMH  and  DPH  must  trans- 
mit registration  data  to  the  Board  not  more  than  ten  days 
following  the  identification  and  admission  of  a  person  to 
their  care  and  custody.  The  bill  also  requires  DMH  to  com- 
plete criminal  offender  record  information  checks  on  any 
person  admitted  to  its  care  and  custody.  Rep.  Miceli  is  the 
sponsor  and  the  bill  is  presently  in  the  House  Judiciary 
Committee.  For  more  information,  call  Rep.  Miceli.  (617) 
722-2575. 

Quality/Access  in  Mental  Health  Care 

H.2131  prohibits  financial  arrangements  between 
managed  care  organizations  and  mental  health  care  pro- 
viders that  distort  care  decisions.  Specifically,  the  bill  pro- 
hibits compensation  arrangements  that  provide  additional 
compensation  or  offer  inducements  to  the  provider  if  the 
provider  limits  medically  necessary  services.  The  bill  also 
prohibits  contractual  agreements  that  impose  liability  on 
the  provider  for  expenditures  for  medically  necessary  ser- 
vices or  allow  the  provider  to  retain  a  greater  portion  of 
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insurance  payments  if  expenditures  for  services  are  lim- 
ited. Finally,  the  bill  establishes  a  reasonable  definition  for 
medically  necessary  services.  Rep.  Scaccia  is  the  lead  spon- 
sor. Hearings  were  held  in  the  Insurance  Committee,  which 
is  presently  working  on  the  bill.  For  more  information,  con- 
tact Barbara  Rhuda,  (508)  777-3277,  or  Barbara  Flory, 
(617)  631-8739,  Advocates  for  Quality  Care. 

Mental  Health  Parity 

S.  1 877  requires  full  parity  for  mental  health  and  sub- 
stance abuse  outpatient  and  inpatient  services,  making  cov- 
erage for  these  services  the  same  as  that  for  physical  ill- 
ness. The  bill  eliminates  the  $500  minimum  mandated  out- 
patient mental  health  coverage  found  in  M.G.L.  ch.  175, 
s.47B(c)  thereby  entitling  adults  with  serious  mental  ill- 
ness and  children  with  serious  emotional  disturbance  to  all 
services  that  are  medically  necessary.  Moreover,  the  addi- 
tional protection  previously  afforded  by  the  legislature  re- 
quiring confidentiality,  prior  to  utilization  review,  for  the 
first  eight  visits  is  preserved.  The  bill  creates  a  more  flex- 
ible insurance  coverage  including  an  array  of  home  and 
community-based  outpatient  services  in  the  least  restric- 
tive, clinically  appropriate  setting  within  the  mandated  ben- 
efit for  outpatient  mental  health  and  substance  abuse  ser- 
vices. A  range  of  alternative  services  for  children  and  ado- 
lescents are  also  included  in  the  bill.  It  requires  psychop- 
harmacological  services  and  neuropsychological  assessment 
services  to  be  treated  as  a  medical  benefit  and  to  be  cov- 
ered in  a  manner  identical  to  all  other  medical  services. 
This  bill,  presently  in  the  Senate  Ways  and  Means  Com- 
mittee, is  a  committee  redraft  of  many  bills,  including, 
among  others,  H.3242  (Rep.  Rushing),  H.3241/S.629  (Sen. 
Berry,  Rep.  Rushing),  and  H.  1 934  (Rep.  Scaccia).  For  more 
information,  call  Elena  Eisman,  Massachusetts  Mental 
Health  Coalition,  (617)523-6320. 

Omnibus  Bill 

H.4637  provides  consumer  protection  for  people  en- 
rolled in  managed  care  plans,  particularly  in  the  areas  of 
access  to  care,  the  patient-doctor  relationship,  and  patient 
rights.  In  the  area  of  access,  the  bill  mandates  coverage  of 
emergency  room  treatment  that  the  average  person  would 
view  as  an  emergency,  eliminates  the  need  for  repeat  refer- 
rals for  chronically  ill  persons  seeing  a  specialist,  offers 
consumers  the  option  of  coverage  for  providers  outside  the 
network,  and  makes  translation  and  interpretation  services 
available.  In  the  area  of  the  patient-doctor  relationship,  the 
bill  ensures  patient  consent  and  participation  in  treatment 
and  limits  the  conflict  of  interest  between  a  provider's  well 
being  and  the  best  interest  of  the  patient  by  limiting  finan- 
cial incentives.  In  the  area  of  patient  rights,  the  bill  creates 
an  Office  of  Managed  Care  Oversight  Office,  establishes 
minimum  requirements  for  internal  grievance  processes, 
requires  disclosure  of  information  about  the  insurance  plan, 
prohibits  collection  of  money  from  patients  when  the  ser- 
vice is  covered,  and  allows  for  bankruptcy  protection. 


The  bill  is  sponsored  by  four  committee  chairs:  Rep. 
Chandler  and  Sen.  Montigny  of  the  Health  Care  Commit- 
tee and  Rep.  Flavin  and  Sen.  Wilkerson  of  the  Insurance 
Committee.  The  Joint  Committee  on  Insurance  and  Health 
Care  referred  this  bill  favorably  to  House  Ways  and  Means. 
For  more  information,  contact  Becky  Derby,  Health  Care 
for  All,  (617)  350-7279  xI87. 

Limiting  Financial  Incentives 

H.4030  prohibits  financial  incentives  that  put  pro- 
viders and  provider  organizations  at  more  than  a  10%  fi- 
nancial risk.  It  ensures  that  insurers  do  not  offer  monetary 
rewards  or  inducements  to  licensed  health  care  providers 
to  reduce,  limit  or  delay  health  care  services  that  are  more 
than  10%  of  the  total  compensation  which  that  provider 
would  receive.  Rep.  Petersen  is  the  sponsor.  Hearings  were 
held  in  the  Insurance  Committee,  which  is  presently  work- 
ing on  the  bill.  For  more  information,  contact  Julia  Car- 
penter, CPPAX,  (617)  426-3040,  or  Rep.  Petersen,  (617) 
722-2210. 

Guardianship  Standards 

H.2149/S.766  modernize  guardianship  law  by  chang- 
ing the  legal  standard  used  to  determine  whether  or  not  a 
guardian  is  necessary  and  by  requiring  the  court  to  make 
specific  findings  of  incapacity  and  tailor  the  guardian's 
powers  to  meet  the  particular  needs  of  the  incapacitated 
person.  The  new  legal  standard  is  based  on  "incapacity"  or 
functional  limitations  which  may  lead  to  a  person's  inabil- 
ity to  take  care  of  him/herself,  rather  than  on  "mental  ill- 
ness." The  bills  also  provide  some  additional  due  process 
protections  for  the  proposed  ward,  including  the  right  to  be 
present  at  the  hearing.  Finally,  the  bills  direct  the  court  to 
determine  that  the  proposed  guardian  is  fit  for  the  respon- 
sibilities associated  with  guardianship.  The  bills  are  spon- 
sored by  Rep.  Jehlen  and  Sen.  Jacques.  Hearings  were  held 
in  the  Judiciary  Committee  and  the  Senate  bill  accompa- 
nied a  study  order,  S.  1 869,  which  was  reported  favorably 
by  the  committee  and  referred  to  the  committee  on  Joint 
Rules.  The  bills  will  probably  be  reviewed  in  November, 
but  there  is  also  a  committee  reviewing  the  Uniform  Pro- 
bate Code  on  Guardianship  and  Conservatorship  and  if  a 
bill  is  filed,  it  will  likely  supercede  H.2149/S.766.  For  more 
information,  contact  Wynn  Gerhard,  Greater  Boston  Legal 
Services,  (6 1 7)  37 1  - 1 270  x424. 

Public  Guardianship  Commission 

H.2150/S.586  establish  a  body  under  the  Supreme 
Judicial  Court  to  be  appointed  as  guardian  for  a  person  in 
need  when  no  family  or  friends  are  available  to  serve  in 
this  capacity  and  when  the  proposed  ward  is  indigent.  The 
Commission  may  contract  with  a  fiduciary,  non-protit  or- 
ganization to  render  these  services.  The  Commission  or 
contractee  will  only  be  appointed  when  there  is  no  less  re- 
strictive way  of  meeting  the  needs  of  the  individual  and 
when  it  is  necessary.  The  Commission  would  ensure  that 
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every  person  served  is  provided  with  high  quality,  individu- 
alized service  at  a  reasonable  rate.  The  Joint  Committee  on 
Human  Services  and  Elderly  Affairs  reported  S.586  favor- 
ably to  the  Senate  Ways  and  Means  Committee.  The  lead 
sponsors  are  Rep.  Jehlen  and  Sen.  Murray.  For  more  infor- 
mation, contact  Ernest  Winsor,  Massachusetts  Law  Reform 
Institute,  (617)  357-0700  x330. 

Mental  Health  Services 

H.4632  requires  every  individual  newly  committed  to 
an  institution,  including  the  House  of  Corrections,  to  be 
screened  for  mental  health  and  substance  abuse  issues  by  a 
qualified  mental  health  professional.  The  bill  also  mandates 
that  inmates,  diagnosed  as  suffering  from  a  mental  illness, 
receive  care  and  treatment  equivalent  to  that  which  they 
would  receive  in  the  community.  Finally,  the  Department 
of  Corrections  would  be  required  to  adopt  a  quality  assur- 
ance program  to  assess  compliance  with  the  requirements 
of  the  bill  and  quality  of  services  rendered.  Rep.  Khan  is 
the  lead  sponsor.  The  Joint  Committee  on  Human  Services 
and  Elderly  Affairs  reported  the  bill  favorably  to  the  com- 
mittee on  House  Counties,  which  discharged  it  to  the  House 
Ways  and  Means  Committee.  For  more  information,  con- 
tact Jim  Pingeon,  CPR,  (617)  965-0776,  or  Lisa  Hewitt 
and  Leslie  Walker,  CPCS,  (617)  482-6212  or  Rep.  Khan, 
(617) 722-2140. 


Civil  Commitment 

Following  a  series  of  prominent  articles  in  The  Bos- 
ton Globe  criticizing  the  emergency  civil  commitment  pro- 
cess in  Massachusetts,  an  ad  hoc  committee,  headed  by 
Judge  Maurice  Richardson  of  the  District  Court,  was  formed 
to  address  the  problems  identified  in  the  newspaper.  The 
key  problem  the  committee  sought  to  address  was  the  length 
of  time,  up  to  24  days  under  the  state  statute,  between  the 
admission  of  a  patient  to  a  hospital  and  his/her  opportunity 
to  appear  before  a  judge  on  the  matter.  After  ad  hoc  com- 
mittee discussions,  majority  and  minority  reports,  with  key 
differences,  were  presented  to  the  Subcommittee  on  Invol- 
untary Commitment  and  Mental  Health  Services. 

Although  both  reports  recommend  the  immediate  ap- 
pointment of  counsel  and  shorten  the  present  time  frame 
between  admission  and  full  judicial  hearing  on  the  neces- 
sity for  extended  commitment,  the  majority  report  requires 
a  hearing  within  1 2  days  of  admission  while  the  minority 
report  does  so  within  five  days.  Moreover,  the  minority 
report  provides  patients  with  additional  due  process  pro- 
tections including  a  prompt  probable  cause  hearing  within 
48  hours,  legal  redress  for  wrongful  admissions,  and  an 
adequate  clinical  assessment  of  each  person's  ability  to  un- 
derstand the  conditional  voluntary  application  for  admis- 
sion. For  more  information,  contact  Jennifer  Honig,  Men- 
tal Health  Legal  Advisors  Committee,  (617)  338-2345. 
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This  issue  of  the  Advisor  goes  to  press  upon  the  adjourn- 
ment of the  Massachusetts  Legislature's  formal  session.  We  were 
primed  to  report  on  a  session  of  historic  legislative  accom- 
plishment on  mental  health  policy;  however,  after  a  great  deal 
of  serious  attention  and  thoughtful  deliberation  by  many  leg- 
islators in  both  the  House  and  Senate,  legislation  critical  to 
the  health,  welfare  and  liberty  interests  of  all,  was  derailed 
and  died.  (See  Legislative  Highlights  at  page  25.) 

Mandated  reports  to  the  legislature  on  the  performance 
of  the  Massachusetts  Behavioral  Health  Partnership,  which 
manages  the  mental  health  care  for  Medicaid  recipients  and 
acute  care  for  DMH  clients,  have  been  scant  and  late.  At  a  time 
when  a  national  and  local  consensus  has  emerged  to  demand 
greater  public  oversight  of  private  managed  care  companies, 
the  Division  of  Medical  Assistance  routinely  extended  the 
Commonwealth 's  contract  with  the  Partnership.  Using  the  lim- 
ited data  available,  Susan  Fendell  tells  us  what  we  can  and 
cannot  know  about  the  impact  of  private  management  on  men- 
tal health  care  in  Massachusetts. 

This  Fall,  DMH  continues  the  process  of  regulatory  re- 
view, proposing  revisions  to  its  Individual  Serxice  Planning 
regulations.  Central  to  individuals'  service  planning  is  the 
role  of  the  case  manager.  Jennifer  Honig  chronicles  the 
privatization  of  case  management  in  Massachusetts,  informed 
by  the  perspective  of  DMH  case  managers  and  area  officials. 

We  expect  that  in  some  quarters,  the  case  manager  per- 
spectives will  be  discounted.  Nevertheless  we  trust  that  the 
DMH  regulatory  review  process  will  seriously  take  into  ac- 
count all  views  and  address  the  article's  concerns  about  the 
future  of  case  management. 

Dr.  Paul  Appelbaum 's  article  on  the  medicalization  of 
judicial  decision  making,  addressing  age  old  cautions  as  to 
the  limits  of  mental  health  professional  experts,  seems  particu- 
larly timely  in  light  of  the  recent  U.S.  Capitol  shoot  out  and 
the  public  turn  to  the  "mental  health  system  "for  both  causes 
and  cures. 

Finally,  Jennifer  Honig  reviews  the  initial  round  of  cases 
under  the  Community  Residence  Tenancy  Law,  describing  the 
decisions  to  date  and  how  the  law  can  be  used  to  negotiate 
reasonable  accommodations  to  resolve  housing  disputes. 

Frank  Laski 
Executive  Director 


Partnership/Medicaid 
Managed  Care  Update 

Susan  Fendell,  Senior  Attorney 
Mental  Health  Legal  Advisors  Committee 
As  the  Commonwealth  of  Massachusetts  enters  into 
its  sixth  year  trial  of  private  management  of  the  mental 
health  and  substance  abuse  services  for  Medicaid  recipi- 
ents, there  has  been  little  evaluation  of  the  impact  of 
privatization  on  the  quality  of  care.  Aside  from  claimed 
savings  from  cuts  in  services,'  slashing  of  rates  paid  to 
providers,  alterations  in  service  patterns,  and  transferring 
expenses  from  state  to  federal  coffers,  the  Executive 
Branch  has  made  few  documented  assertions  regarding 
overall  performance  of  the  Behavioral  Health  Program. 
Despite  the  limited  overall  assessment  of  the  program  and 
its  contractors,  previously  Mental  Health  Management  of 
America  (MHMA)  and  currently  the  Massachusetts  Be- 
havioral Health  Partnership  (Partnership),  the  Administra- 
tion has  signed  a  new  contract  with  the  Partnership  ex- 
tending the  managed  care  experiment  for  another  year  - 
and  into  FY2000  subject  to  successful  negotiations  on  rates 
and  performance  standards. 

Although  public  information  about  the  program  is  lim- 
ited, this  article  attempts  to  trace  how  the  privatization  of 
mental  health  care  management  has  affected  senice  ex- 
penditures and  usage. 

Outpatient  Therapy 

Looking  at  data  from  FY93  through  FY97,  the  total 
expenditures  for  outpatient  therapy  under  both  MHMA2 
and  the  Partnership3  track  enrollment4  of  Medicaid  recipi- 
ents.5 Thus,  total  expenditures  for  therapy  have  remained 
relatively  flat.  Of  course,  total  expenditures  do  not  tell  the 
whole  story.  Nor  does  one  traditional  measure  of  access  - 
the  number  of  persons  who  use  a  senice  in  any  one  month. 
The  number  of  unduplicated  recipients  receiving  therapy 
has  slightly  decreased  under  the  Partnership.  However, 
assuming  an  equivalency  between  those  services  billed  to 
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MHMA  under  the  headings  of  outpatient  mental  health, 
community  health  center,  and  mental  health  clinic  treat- 
ment with  those  billed  to  the  Partnership  under  individual, 
group  and  family  counseling,  the  Partnership  has  dramati- 
cally reduced  outpatient  therapy.6  The  Partnership  cut  the 
number  of  units  paid  per  therapy  user  by  over  one-third.7 
Even  when  MHMA  figures  are  adjusted  to  account  for 
non-therapy  service  expenditures  in  their  outpatient  fig- 
ures,8 there  is  a  relatively  flat  total  expenditure  for  outpa- 
tient therapy.  And  since  the  MHMA  expenditure  data  do 
not  include  a  settlement  between  MHMA  and  outpatient 
providers  for  services  they  rendered  but  for  which  they 
were  not  paid,  any  decrease  in  spending  by  the  Partner- 
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ship  would  appear  understated. 

The  Partnership  and  Division  of  Medical  Assistance 
(DMA)  note  that  there  is  not  exact  equivalency  in  MHMA 
and  Partnership  outpatient  data  because  the  former  tracked 
expenditures  by  provider,  while  the  Partnership  tracks  ex- 
penditures by  service.  There  is  validity  in  this  observation 
and  is  one  of  the  criticisms  leveled  at  the  DMA  monitoring 
of  its  managed  care  experiment.  Essentially,  Massachu- 
setts has  experimented  for  six  years  with  two  for-profit 
companies  with  the  private  management  of  publicly-funded 
mental  health  care  and  we  can  not  tell  -  except  on  the 
grossest  level  -  what  private  management  has  done  to 
patterns  of  care,  access  to  services,  and  expenditures. 

Yet  it  is  important  that  we  do  know  the  impact  of 
privately-managed  care.  Given  that  many  mental  illnesses 
require  long-term  treatment,  the  brevity  of  treatment  un- 
der the  Partnership  should  raise  red  flags.  For  example, 
the  National  Institute  of  Mental  Health  found  that  when 
individuals  in  treatment  for  depression  discontinue  therapy 
too  early,  the  relapse  rate  is  as  high  as  50  percent.9  Fur- 
thermore, medication  without  therapy  often  leads  consum- 
ers to  drop  medication.  One,  consumers  lack  necessary 
contact  with  treaters.  Two,  the  medication  appears  inef- 
fective to  the  consumer  whose  life  problems  remain  un- 
solved and  quality  of  life  is  not  improved.10 

Medication  Services 

The  Partnership  has  maintained  the  same  high  level 
of  persons  directed  to  medication  services  that  was  initi- 


ated by  MHMA."  What  has  changed,  however,  is  the 
overall  expenditures  for  medication  services  and  the  amount 
of  service  each  user  receives.  The  Partnership  has  cut  by 
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Note  Even  when  MHMA  Psychiatric  units  are  adjusted  to  50%  there  is  a  significant  drop 
in  medication  services  units  as  of  July  1996 


almost  80%  the  number  of  units  paid  per  recipient  and  cut 
expenditures  per  recipient.'2 

Psychological  Testing/Evaluation 

Units  of  psychological  testing  and  evaluation  services 
authorized  (both  overall  and  per  user  of  psychological  ser- 
vices) and  the  number  of  persons  using  the  service  grew 
under  the  Partnership.  However,  the  units  used  for  billing 
purposes  by  MHMA  and  by  the  Partnership  may  at  times 
vary  by  as  much  as  a  1 :4  ratio.  For  example,  MHMA  may 
have  used  a  single  unit  charge  for  an  assessment  of  brain 
damage,  while  that  same  service  would  constitute  4  units 
under  the  Partnership's  system  of  billing.13  Thus,  expendi- 
tures per  recipient  may  be  a  more  accurate  way  of  deter- 
mining the  scope  of  the  psychological  services  authorized 
by  the  Partnership  in  relation  to  MHMA.  Spending  per 
user  of  psychological  testing  services  appears  to  have 
dipped  steeply  under  the  Partnership.  According  to  Elena 
Eisman,  executive  director  of  the  Massachusetts  Psycho- 
logical Association  (MP  A),  authorizations  for  psychologi- 
cal testing  have  decreased  significantly  since  the  sole  Part- 
nership staffperson  making  those  decisions  changed  in  April 
1998.  One  example  of  service  limitation  is  a  protocol  re- 
ported to  be  used  by  the  Partnership  that  only  cognitive  IQ 
testing  is  to  be  provided  for  persons  with  mental  retarda- 
tion, even  though  these  persons  can  have  concurrent  neu- 
ropsychological problems.1,1  When  some  members  of  the 
MPA  called  the  Partnership  to  ask  how  to  file  an  appeal  of 
denials,  they  were  told  that  there  was  no  appeal.  Further- 
more, any  initial  appeal  by  a  provider  is  reviewed  by  the 
same  staffperson  who  denied  the  authorization  originally.15 
Eisman  is  also  concerned  about  the  Partnership's  contracts 
with  psychologists  that  are  limited  to  testing  only.  These 
contracts  are  being  offered  in  the  Cambridge/Somerville 
area  for  testing  of  school-aged  children  and  do  not  reim- 
burse psychologists  for  an  initial  interview  or  providing  feed- 
back to  the  child  or  parents.  Eisman  noted  that  such  feed- 
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Waiting  for  DMA  Reports 

The  Division  of  Medical  Assistance  (DMA)  and  its  contractors  have  allowed  the  public  a  peak  at  how  the 
privatization  venture  has  fared.  Data  on  the  impact  of  privately  managed  mental  health  care  has  been  limited  and 
released  in  an  untimely  manner.  In  July  1997,  the  legislature  mandated  that  the  DMAand  DMH  commissioners 
submit  quarterly  reports  to  the  Ways  &  Means  committees  on  the  performance  of  the  Partnership.  The  quarterly 
reports  were  to  include  information  on  utilization  trends,  quality  of  care  and  costs  across  all  service  categories,  and 
type  of  care  purchased. 1  The  first  report  was  due  October  1 997,  but  was  not  submitted  until  June  1 998. 2  This  report 
contains  incomplete  data  from  the  first  and  second  quarters  of  FY98.  The  report  itself  provides  cursory  information 
that  does  not  allow  for  trend  analysis.  For  example,  utilization  data  lumped  together  all  categories  of  recipients3  and 
did  not  provide  a  monthly  breakdown,  but  only  two  quarterly  summations.  Trend  analyses  were  outdated  copies  of 
reports  from  January  1 998.  The  seven-day  recidivism  rate  was  reported  only  through  October  1 997,  although  more 
recent  data  should  have  been  available  at  the  time  of  the  legislative  report's  preparation.  Continuing  care  informa- 
tion was  provided  only  through  June  1997.  And  although  the  legislature's  language  mandating  the  reports  is  for  the 
commissioners  of  the  Departments  of  Mental  Health  and  Medical  Assistance  to  report  on  the  Partnership's  perfor- 
mance, the  document  provided  includes  no  analysis  from  the  commissioners,  but  rather  duplicates  reports  and 
analyses  of  the  Partnership  itself. 

Mental  Health  Legal  Advisors  Committee  has  made  numerous  requests  for  information  and  received  little 
cooperation  from  DMA.4  For  instance,  an  August  6,  1997  request  was  not  fulfilled  until  almost  two  months  later, 
and  then  only  partially;  expenditure  reports  were  not  provided  until  October  1 997. 

Likewise,  recent  requests  for  expenditure  data  have  met  the  same  fate.  On  April  3,  1998,  in  response  to  a 
request  from  members  of  the  Behavioral  Health  Program  Advisory  Council,  DMA  agreed  to  provide  copies  of 
monthly  utilization  cost  reports.  On  April  8,  1998,  two  members  followed  up  with  a  written  request  to  DMA  for 
utilization  data  through  the  first  half  of  FY98.  At  a  May  1 , 1998  of  the  Council's  data  subcommittee,  DMA  said  the 
information  would  be  sent  within  a  couple  of  weeks.  The  data  for  FY97  was  not  mailed  to  the  members  until  May 
29, 1 998,  almost  two  months  after  the  initial  request.  Furthermore,  despite  repeated  requests  and  promises,  the  data 
for  the  first  half  of  FY98  was  not  provided  until  August  1 1,  1998,  more  than  four  months  after  the  initial  request. 
Indeed,  12  members  of  the  Council  sent  a  joint  letter  to  DMA  stating,  "We  do  not  feel  that  we  can  adequately 
perform  our  function  of  advising  DMA  on  the  behavioral  health  program  if  we  do  not  have  basic  information  as  to 
its  operation."5 


1  Massachusetts  House  of  Representatives,  Report  of  the  Committee  of  Conference  on  the  General  Appropriation  Bill  for  the  Fiscal  Year  Nineteen  Hundred  and 
Ninety-Eight,  at  91  (1997)(Line  Item  4000-0500). 

:  Executive  Office  of  Health  and  Human  Services,  The  Division  of  Medical  Assistance,  Department  of  Mental  Health,  Behavioral  Health  Program,  Quarterly 
Report  to  the  House  and  Senate  Committees  on  Ways  and  Means,  Containing  Data  from  the  First  and  Second  Quarter  of  Fiscal  Year  1 998  (May  1 998). 

3  Mass  Health  Persons  with  Disabilities,  Mass  Health  Families  and  Children,  DMH  Continuing  Care  Consumers  (Uninsured),  and  Mass  Health  Basic. 

1  See  Susan  Fendell,  Year  One  of  the  Partnership:  What  a  Performance,  47  Advisor  18  (Fall/Winter  1997). 

5  Letter  to  Laurie  Ansorge  Ball,  Division  of  Medical  Assistance  from  Dorothy  A.  Mooney,  Massachusetts  Psychiatric  Society,  Richard  Sherman, 
National  Association  of  Social  Workers,  Massachusetts  chapter,  Elena  Eisman,  Massachusetts  Psychological  Association,  Gloria  Craven,  Massa- 
chusetts Nurses  Association,  David  Matteodo,  Massachusetts  Association  of  Behavioral  Health  Systems,  Barbara  Rhuda.  Alliance  for  the  Mentally 
111  of  Massachusetts,  Susan  Fendell,  Mental  Health  Legal  Advisors  Committee,  Anne  Tafe,  Alcoholism  &  Drug  Abuse  Association,  Midge  Williams, 
Massachusetts  Mental  Health  Counselors  Association,  June  Gross,  Parent  Professional  Advocacy  League,  Richard  Beinecke,  Suffolk  University, 
Elizabeth  Funk,  Mental  Health  Corporations  of  Massachusetts,  Inc.  (July  15,  1998). 


back  after  a  psychological  assessment  is  required  by  the 
ethical  code  for  psychologists,  which  is  in  turn  referred  to 
in  the  licensing  statute  for  psychologists.16  DMA  states 
that  these  contracts  are  limited  because  the  providers  do 
not  have  24-hour  coverage  and  their  admission  to  the  net- 
work on  a  limited  basis  was  the  result  of  their  request  to  do 
testing  only.17 

The  cause  for  the  dip  in  service  expenditures  per  re- 
cipient should  be  explored  given  the  conflicting  interests  or 


the  Partnership,  providers,  and  consumers.  In  particular, 
the  check  on  service  denials  that  could  be  provided  by  care- 
takers is  weakened  due  to  the  financial  self-interest  of  pro- 
viders to  avoid  time-consuming  appeals. 

Mental  Health  Inpatient  Hospitalization 

Privately  managed  mental  health  care  reduced  dra- 
matically the  expenditures  on  inpatient  hospitalization,  pri- 
marily due  to  an  initial  reduction  in  rates  paid  to  hospitals. 
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Over  time,  the  number  of  persons  admitted  to  hospitals 
has  also  been  slightly  reduced  in  relation  to  the  population 
served,  as  has  length  of  stay.  Starting  in  July  1997,  how- 
ever, the  number  of  persons  hospitalized  dropped  signifi- 
cantly. The  average  number  of  recipients  using  inpatient 
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mental  health  hospitalization  during  the  first  six  months  of 
FY98  dropped  by  22%  compared  to  the  first  six  months  of 
FY97. 

Recidivism 

Questions  have  arisen  with  respect  to  whether  re- 
duced length  of  stay  results  in  increased  recidivism.  The 
Partnership  has  maintained  an  adult  length  of  stay  close  to 
that  of  MHMA.  Children's  length  of  stay  in  hospitals,  and 
to  a  lesser  extent,  adolescents',  has  decreased. 

The  Partnership  noted  in  its  report  to  the  legislature 
that  the  children's  seven-day  readmission  rate  for  inpa- 
tient psychiatric  showed  an  increase  from  May  through 
October  1997  and  should  be  monitored  carefully.18 

Because  the  Partnership  measured  recidivism  as 
those  persons  who  were  readmitted  with  the  same  diagno- 
sis,'9 the  recidivism  rates  do  not  fully  reflect  the  actual 
recidivism  rate  and  can  not  be  compared  without  a  grain 
of  salt  to  MHMA's  recidivism  statistics  that  reported  read- 
missions  without  respect  to  diagnosis. 

During  FY97,  the  adult  30-day  recidivism  rate 
bounced  between  a  high  of  18%  to  a  low  of  just  under 
12%.  The  seven-day  rate  for  adults  went  from  a  high  of 
about  3%  to  a  low  of  about  1%.20  The  adolescent  30-day 
rate  ranged  from  a  high  of  just  over  14%  to  a  low  of  just 
under  6%.2'  The  children's  30-day  rate  ranged  from  a  high 
of  more  that  16%  to  a  low  of  2%.  Looking  at  data  from 
July  96  through  December  97,  recidivism  rates  for  all  age 
ranges  in  inpatient  psychiatric  showed  no  clear  trend.22 
MHMA,  during  its  first  year,  had  an  adult  inpatient  30-day 
recidivism  rate  of  between  15  to  20%,  an  adolescent  rate 
of  9  to  12%  and  a  child  rate  of  between  5  to  8%.23 


30-day  Inpatient  Psychiatric  Recidivism  Rates 

MHMA  Year  One 

i'lui'in    m.  till  v/iiv 
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Children          5  to  8% 

2  to  16% 

Adolescents      9  to  12% 

6  to  14% 

Adults             15  to  20% 

12  to  18% 

In  1995,  MHMA  undertook  a  study  aimed  at  reduc- 
ing recidivism.  It  found  that  85%  of  those  readmitted  were 
from  the  disabled  population  and,  of  those,  83%  had  a  di- 
agnosis of  psychosis  or  affective  disorder.  It  further  found 
that  47%  of  the  adult  disabled  population  with  those  diag- 
noses had  no  planned  contact  in  the  community  before  they 
were  readmitted.24  Partially  due  to  this  finding,  the  first 
year  Partnership  performance  standards  included  a  provi- 
sion setting  a  baseline  for  an  outpatient  visit  within  three 
days  of  acute  care  discharge.25  As  of  March  1998,  the 
Partnership  had  not  met  this  performance  standard.26 

Acute  residential  programs 

The  Partnership's  use  of  acute  residential  programs 
is  similar  to  that  of  MHMA.  Under  MHMA,  such  pro- 
grams were  not  available  the  first  two  months  of  the  Med- 
icaid carve-out.  The  number  of  recipients  using  acute  resi- 
dential programs  has  not  increased  since  about  March  of 
1995,  nor  has  the  expenditure  per  user  of  this  service.  In 
fact,  DMA  states  that  acute  residential  services  are  being 
used  as  step  down  services  for  those  children  and  adoles- 
cents who  are  now  being  released  earlier  from  inpatient 
hospitals.27  One  would  expect  that  usage  of  acute  residen- 
tial programs  would  increase  as  the  hospital  length  of  stay 
for  children  and  adolescents  decreases.  However,  state- 
ments by  providers  and  the  flat  level  of  usage  of  these 
services  indicate  otherwise. 

FY98  Performance  Standard  Compliance 

The  first  year  contract  between  the  Commonwealth 
and  the  Partnership  financially  rewarded  the  company  for 
meeting  certain  performance  standards.  The  second  year 
contract  increased  the  amount  of  these  potential  awards 
as  the  profitability  of  other  parts  of  the  contract  decreased.28 
As  of  June  1,  1998, 29  the  Partnership  reported  that  it  was 
on  target  as  to  the  performance  standards  for: 

■  Family  participation  in  treatment  -  65%  of 
charts  document  that  family  members  participated  or  were 
invited  to  participate  in  the  treatment  of  children  and  ado- 
lescents in  psychiatric  hospitals  and  mental  health  acute 
residential  treatment  programs,30 

■  Child/adolescent  aftercare  -  participation  in 
eight  aftercare  appointments  over  a  120-day  period  by 
50%  of  the  children  and  adolescents  discharged  from  a 
psychiatric  inpatient  setting,  with  at  least  two  appointments 
during  each  30-day  period  for  the  first  two  30-day  periods 
and  one  appointment  each  subsequent  30-day  period,31 


continued  on  page  26 
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The  Changing 
DMH  Case  Management  System 

Jennifer  Honig,  Staff  Attorney 
Mental  Health  Legal  Advisors  Committee 

Introduction 

The  Massachusetts  Department  of  Mental  Health 
(DMH)  is  currently  revising  its  Individual  Service  Planning 
regulations.  Among  other  provisions,  these  regulations  de- 
fine the  relationship  between  DMH  clients  and  their  case 
managers.  The  regulation  review  process  has  sparked  de- 
bate, in  part  because  a  recently  distributed  draft  reinforces 
two  trends  in  the  provision  of  case  management  services 
which  have  emerged  in  certain  areas  of  the  state:  the  cur- 
tailment of  responsibilities  of  DMH  case  managers  and  the 
privatization  of  certain  case  management  functions.  In  some 
cases,  these  two  trends  of  reorganization  and  privatization 
have  happened  separately,  but  in  many  instances,  they  are 
intertwined.  This  article  first  describes  the  various  arrange- 
ments by  which  DMH  clients  might  receive  case  manage- 
ment-like services.  The  article  then  presents  a  brief  history 
of  the  DMH  case  management  system.  An  analysis  of  rea- 
sons for  these  developments  follows.  Last,  the  article  pre- 
sents some  of  the  concerns  raised  by  these  developments 
and  the  most  recent  draft  of  the  Individual  Service  Plan- 
ning regulations.  The  information  contained  in  this  article 
has  been  drawn  from  multiple  sources,  particularly  draft 
DMH  regulations,  DMH  contract  language,  and  conversa- 
tions with  various  stakeholders,  including  DMH  case  man- 
agers and  Service  Employees  International  Union  (SEIU) 
officials. 

Who  provides  case  management  services 

This  article  focuses  on  case  management  for  adult 
DMH  clients,  although  many  of  the  trends  discussed  apply 
to  the  child  case  management  system  as  well.  Case  man- 
agement is  a  term  which  can  encompass  a  range  of  ser- 
vices. When  DMH  clients  have  DMH  case  managers, 
current  DMH  regulation  prescribes  certain  services.  These 
services  include  conducting  a  comprehensive  assessment 
of  the  client's  needs,1  convening  the  Individual  Service  Plan 
meeting,2  developing  the  Individual  Service  Plan  (ISP),3 
and  convening  and  conducting  annual  reviews  of  the  ISP.4 
Other  services  which  may  be  performed  by  case  manag- 
ers include  meeting  regularly  with  the  client;  monitoring 
the  client's  status  and  use  of  services;  acting  as  a  liaison 
between  the  client  and  other  service  providers,  family,  and 
supports;  and  assisting  the  client  in  accessing  services  or 
move  forward.  Depending  on  the  DMH  area,  these  ser- 
vices may  be  provided  by  DMH-employed  case  managers 
or  by  staff  of  vendors  which  contract  with  DMH  or  by  a 
combination  of  both.  This  section  provides  elaboration  on 
the  various  players. 


DMH  clients  with  DMH  case  managers 
Some  clients  receive  DMH  case  management  ser- 
vices from  DMH  case  managers.  Eligibility  for  DMH  case 
management  is,  under  existing  regulation,  based  on  an  as- 
sessment of  the  severity  and  chronicity  of  the  mental  ill- 
ness and  the  level  of  service  needs,5  and  is  determined  by 
"the  Area's  case  management  program."6  Priority  is  given 
to  the  most  functionally  impaired  persons.  These  include 
hospitalized  clients  and  those  in  hospital  diversion  programs, 
those  in  DMH  supported  residential  programs  and  chil- 
dren and  adolescents  receiving  intensive  in-home  interven- 
tion.7 Formal  case  management  services  have  historically 
been  provided  by  DMH  to  approximately  one  third  of 
DMH's  adult,  child  and  adolescent  clients.8  As  of  June  30, 
1997,  DMH  provided  these  services  to  7285  adults  and 
992  children.9 

DMH  clients  who  receive  case  management- 
like services  from  vendors 

Some  DMH  clients  receive  case  management-like 
services  from  vendors  which  have  contracted  with  DMH. 
In  recent  years,  these  services  have  been  funded  through 
at  least  three  types  of  contracts: 

♦  Contracts  between  DMH  and  vendors  which 
provide  residential  services. 

Staff  at  the  client's  residential  program  provide  these 
services.  While  some  DMH  residential  programs  are 
operated  by  DMH  itself,  most  are  operated  by  ven- 
dors who  have  contracted  with  DMH. 

♦  Contracts  between  DMH  and  vendors  which 
provide  non-residential  rehabilitation  support  services. 

These  services  are  often  provided  through  outpatient 
clinics.  Until  this  fiscal  year,  DMH  contracts  with 
these  clinics,  known  as  Community  Support  Services 
(CSS)  contracts,  primarily  paid  for  therapy  and  medi- 
cation. These  contracts  were  superceded  on  July  1. 
1998  by  five-year  Community  Rehabilitation  Support 
(CRS)  contracts.  Through  CRS  contracts,  vendors 
will  provide  adults  found  eligible  for  DMH  services 
with  up  to  four  types  of  services  —  engaging  clients 
who  are  resistant  to  treatment,  case  coordination, 
general  support  and  rehabilitation,  assistance  with 
medication.10  Pursuant  to  some  contracts.  DMH  will 
also  provide  vendors  with  funds  to  cover  contingency 
expenses."  These  contracts  contain  more  case  man- 
agement-like services  than  their  predecessor  CSS 
contracts.  One  likely  reason  is  that  the  insurance  cov- 
erage of  the  typical  patient  served  by  this  contract 
has  changed.  As  an  increasing  number  of  outpatient 
clinic  clients  have  Medicaid  coverage.  DMH  has 
shifted  to  covering  services  that  Medicaid  does  not 
cover.  Thus,  DMH  has  stopped  paying  vendors  to 
provide  therapy  (which  Medicaid  covers  for  Medic- 
aid-ehgible  clients)  and  has  instead  picked  up  the  cost 
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of  non-reimbursable  services.12  At  least  two  of  the 
contract  components,  case  coordination  and  general 
support  and  rehabilitation,  include  services  which 
DMH  case  managers,  in  some  areas,  have  in  the  past 
provided.13  The  chart  on  page  8  details  the  amount 
DMH  has  paid  vendors,  per  contract,  for  provision 
of  each  of  the  five  contract  components. 
♦  Contracts  between  DMH  and  vendors  conduct- 
ing outreach  to  difficult  to  engage  (and  often  dual  di- 
agnosis and/or  homeless)  persons. 

The  DMH  areas  have  pursued  this  type  of  service  to 
varying  extents.  The  most  notable  use  has  been  in 
the  Metro  Boston  Area,  where  providers  have  oper- 
ated Community  Treatment  Teams  (CTTs),  and  the 
North  East  Area,  where  they  operated  Assertive 
Community  Training  (ACT)  teams.  These  teams  pro- 
vided outreach  to  treatment-resistant  individuals  in 
an  attempt  to  engage  them  in  services.  While  these 
teams  were  originally  presented  as  distinct  from  DMH 
case  managers  by  virtue  of  their  specialized,  clini- 
cally-trained staff  and  discrete  roles,  critics  believe 
that  this  distinction  was  only  minimally  maintained. 
Further,  while  these  outreach  workers  may  have  had 
specialized  qualifications,  DMH  case  managers  might 
have  been  able  to  perform  some  of  these  tasks.14  As 
of  July  1 ,  1 998,  these  services,  to  the  extent  that  they 
exist  in  any  area,  are  contracted  for  under  CRS  con- 
tracts.15 

A  small  number  of  Medicaid-eligible  DMH  clients 
receive  another  type  of  case  management  services:  inten- 
sive case  management  (ICM)  services  provided  by  the 
Behavioral  Health  Partnership  (Partnership),  the  for-profit, 
statewide  contractor  which  manages  care  for  Masshealth 
recipients  in  Massachusetts.  This  program  is  small;  each 
geographic  area  of  the  state  has  only  a  few  Partnership 
case  managers.  These  case  managers  identify  Masshealth 
recipients  who  are  frequently  hospitalized  and,  to  better 
manage  those  recipients'  use  of  the  benefit,  contract  with 
vendors  to  provide  ICM  services.  Some  of  these  recipi- 
ents are  DMH  clients.  Vendor  staff  then  visit  clients  in 
their  homes,  offer  supports,  and  try  to  engage  them  in  ser- 
vices and  treatment.  The  intent  of  the  program,  with  re- 
spect to  DMH  case  managed  clients,  is  that  the  Partner- 
ship case  manager  will  work  in  conjunction  with  the  DMH 
case  manager.  This  article  does  not  focus  on  ICM  pro- 
vided through  the  Partnership. 

History  of  the  DMH  case  management  system 

The  DMH  case  management  system  has  origins  in 
western  Massachusetts'  early  encounters  with 
deinstitutionalization  and  community-based  living  for  per- 
sons with  disabilities.  In  1975  and  1976,  the  state's  then- 
unified  mental  health  and  retardation  agency  was  con- 
fronted with  a  federal  consent  decree  closing  a  facility  for 


persons  with  mental  retardation.  The  agency  developed  a 
publicly-staffed  "service  coordination"  system  to  serve 
people  transitioning  to  the  community.  The  agency  subse- 
quently applied  this  model,  again  using  public  employees, 
to  its  mental  health  clients.  With  the  1978  signing  of  the 
Brewster  consent  decree  in  western  Massachusetts  and 
the  influx  of  additional  funding, 16  the  state  augmented  the 
public  service  coordinator  positions  with  contract  employ- 
ees. Despite  using  contract  employees,  case  management 
and  service  coordination  services  were  supervised  by  DMH 
staff  and  directly  accountable  to  the  DMH  area  office.17 
The  model  was  eventually  revised  so  that  a  single  vendor 
could  not  provide  both  case  management  and  other  ser- 
vices, to  avoid  conflict  of  interest  problems. 18  Meanwhile, 
a  similar  phenomenon  was  occurring  in  the  eastern  part  of 
the  state.  When  a  few  clients  left  Danvers  State  Hospital 
in  1978,  the  DMH  site  office  in  Beverly  developed  case 
management  for  those  clients.19 

The  case  management  system  gradually  expanded. 
On  July  1,  1980,  DMH  hired  contract  employees,  known 
as  "03s",  to  serve  as  case  managers.  In  June  1987,  DMH 
and  DMR  split  and  SEIU  Local  509  organized  the  03s  who 
were  now  located  statewide.  In  response,  the  Legislature 
created  "state  blocks,"  funding  which  allowed  DMH  to 
make  the  03  positions  public.20  Since  1988,  DMH  areas 
have  been  responsible  for  developing  their  own  case  man- 
agement systems.21 

Given  this  freedom,  DMH  area  offices  (and,  within 
the  areas,  site  offices)  developed  different  case  manage- 
ment models.  In  some  cases,  areas  and  site  offices  have 
modified  case  management  responsibilities.  In  some  cases, 
they  have  created  additional  private  vendor  services  which 
are  extensions,  and  in  some  cases  even  replications,  of  the 
public  case  management  system.  Thus,  for  example,  while 
use  of  vendor  staff  became  substantial  in  the  North  East 
and  Metro  Boston  Areas,  the  South  East  and  Western 
Massachusetts  Areas  both  resisted  this  trend.  An  area  by 
area  examination  reveals  some  of  these  differences.22 

North  East  Area 

The  North  East  Area  has  extensively  altered  its  case 
management  system  in  recent  years.  About  ten  years  ago, 
the  area's  Lowell  site  explored  the  practice  of  closing  out 
DMH  case  management  services  for  clients  living  in  resi- 
dences.23 More  recently,  changes  in  DMH  case  manage- 
ment responsibilities  at  the  area's  Lynn  site  have  served  as 
a  precursor  for  privatization  at  the  area's  Wakefield  and 
Beverly  sites.24  In  September  1995,  the  Lynn  site  was  faced 
with  a  waiting  list  for  case  management  services  of  50 
adults.  Concluding  that  most  of  the  DMH  case  manage- 
ment functions  were  being  duplicated  by  residential  staff, 
a  workgroup  recommended  that  consumers  residing  in  "fa- 
cility-based programs"  —  with  the  exception  of  clients  with 
a  serious  forensic  issue  or  posing  another  high  risk  —  be 
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closed  out  of  DMH  case  management  and  that  the  role  of 
case  manager  be  assumed  by  residential  program  staff 25 
The  plan  was  presented  to  the  area's  case  managers  and 
case  closures  began  in  July  1996. 26  According  to  an  at- 
tachment to  a  memorandum  circulated  by  the  Lynn  Site 
Director,  entitled  "Plan  for  Closure  of  Case  Management 
Services  for  Residential  Consumers,"  the  projected  involve- 
ment for  case  management  for  new  cases  was  set  at  three 
months,  with  some  flexibility.27  Residential  staff  were  to 
"assume  the  responsibility  for  any  and  all  of  the  activities 
that  were  formerly  performed  by  the  DMH  case  man- 
ager."28 Case  management  services  would  be  reactivated 
a  month  before  a  client  prepared  to  move.29  The  plan  was 
not  without  problems.  For  example,  within  a  year  of  imple- 
mentation, three  clients  terminated  from  one  case 
manager's  caseload  again  required  case  management  ser- 
vices, one  because  of  progress  which  required  modifica- 
tion in  services,  but  two  because  of  personal  failures.  While 
the  original  case  manager  had  space  and  the  inclination  to 
take  on  two  of  these  former  clients,  the  third  had  to  begin 
again  with  a  new  case  manager.30  While  the  area-wide 
push  to  close  all  case  management  services  of  clients  in 
residential  placements  has  eased  from  the  requirements  of 
a  year  ago  and  some  flexibility  now  exists,  North  East  area 
case  managers  still  must  justify  a  decision  not  to  close  a 
case  for  a  client  in  a  residential  placement.31 

DMH  has  retained  a  limited  supervisory  role.  DMH 
case  manager  supervisors  act  as  a  liaison  to  the  desig- 
nated staff  of  the  residential  program,  meeting  once  per 
month  to  discuss  cases.  However,  because  these  meet- 
ings usually  occur  at  the  DMH  office,  DMH  now  has  less 
exposure  to  the  actual  environment  of  the  residence  than 
they  did  prior  to  closing  out  residential  clients  from  DMH 
case  management.  Further,  the  ability  of  supervisors  to 
effectively  monitor  residential  programs  is  limited  by  the 
number  of  tasks  they  are  asked  to  perform.32 

North  East  Area  case  managers  also  co-exist  with 
ACT  teams  which  provide  medical  and  case  management- 
like services  to  treatment  resistant  clients.  These  services 
can  include  case  management-like  functions.  ACT  teams 
at  five  of  the  six  area  sites  are  operated  by  vendors.  State 
workers  at  the  Lawrence  site,  which  has  a  long  history  of 
state-operated  residential  programs,  run  the  sixth  team  with 
residential  funds.  Whether  clients  receiving  these  vendor 
services  also  have  DMH  case  managers  varies  from  site 
to  site.  For  example,  clients  served  by  Community  Support 
Teams  at  the  Lynn  site  usually  have  a  DMH  case  man- 
ager.33 By  contrast,  DMH  case  managers  at  the  Beverly 
site  are  not  allowed  to  case  manage  these  clients  —  even 
if  they  believe  DMH  case  management  services  are  indi- 
cated.34 Prior  to  this  fiscal  year,  funding  sources  for  the 
five  vendor-operated  ACT  teams  were  varied,  a  large  part 
coming  from  Community  Support  Program  contracts.  Since 
July  1, 1998,  funding  has  been  pursuant  to  CRS  contracts. 


Metro  Boston  Area 

Over  the  past  five  to  six  years,  the  Metro  Boston 
Area  office  has  slowly  shifted  to  a  largely  privatized  case 
management  system.  According  to  an  area  case  coordina- 
tor, DMH  case  management  has  closed  the  cases  of  most 
clients  in  residential  programs  once  the  clients  have  been 
stabilized  and  group  home  vendor  staff  have  assumed  case 
management  responsibilities.35  In  addition,  Metro  Boston 
has  contracted  with  vendors  to  provide  treatment-resis- 
tant persons  with  highly  specialized  services  through  CTTs. 
Although  the  SEIU  was  assured  when  the  teams  were 
first  introduced  that  the  teams  would  not  replace  DMH 
case  managers,  CTT  clients  ultimately  had  no  DMH  case 
managers.36  Instead,  the  CTT  director  reported  to  the  lo- 
cal DMH  office  —  sometimes  to  case  management  direc- 
tors, but  other  times  to  administrators  outside  case  man- 
agement offices.37  As  of  July  1,  1998,  the  Metro  Boston 
Area  folded  the  CTT  dollars  into  the  new  CRS  contracts, 
hoping  to  better  serve  difficult  to  engage  clients  by  inte- 
grating their  care  into  that  provided  to  other  area  clients.38 
While  this  reconfiguration  may  have  had  a  clinical  basis, 
under  the  new  structure,  it  is  more  difficult  to  justify  the 
reliance  on  vendor  staff  as  a  project  serving  only  a  dis- 
crete, small  group  of  individuals. 

Metro  Suburban  Area 

As  in  other  areas,  the  role  of  DMH  case  managers 
in  the  Metro  Suburban  Area  has  changed.  According  to  an 
area  case  manager,  case  loads  have  increased  in  an  effort 
to  have  all  clients  engaged  in  the  system,  in  turn  limiting 
the  ability  of  DMH  case  managers  to  provide  in-depth  ser- 
vices. As  a  result,  case  managers  serve  clients  on  a  short- 
term  basis.  This  situation  is  augmented  by  case  managers 
being  told  to  close  cases  as  soon  as  the  client  is  connected 
to  services  and  "stable."  This  directive  applies  not  only  to 
clients  in  residential  programs,  but  also  to  those  in  hospi- 
tals, homes,  apartments,  and  rooming  homes.  According  to 
the  area  case  manager,  while  case  managers  have  some 
discretion  as  to  when  to  close  a  case,  they  feel  pressure  to 
do  so.  The  emphasis  of  the  past,  on  long-term  case  man- 
agement, has  vanished.39 

Central  Massachusetts  Area 

According  to  a  Central  Massachusetts  Area  case 
manager,  a  mission  statement  developed  within  the  last  year 
has  resulted  in  a  change  in  the  role  of  the  area's  DMH 
case  managers.  They  have  shifted  away  from  long-term 
involvement  with  clients  and  toward  a  greater  emphasis 
on  monitoring  the  vendors  with  whom  DMH  contracts. 
Case  managers  attend  treatment  planning  meetings,  check 
in  with  clients,  follow  clients'  successes  and  problems,  and 
measure  clients'  progress  and  satisfaction.40  However,  case 
managers  are  encouraged  to  close  out  cases  when  clients 
are  settled  in  residential  placements.41  One  DMH  case 
manager  cites  the  impact  of  the  Quality  Assurance  and 
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DMH  Community  Rehabilitative  Support  and  Outpatient  and  Community  Rehabilitative  Support  Requests  for  Responses' 

(for  contracts  effective  7/1/98) 

Area 

RFR  » 

CRS  Services 

CRS  Components,  by  percentage  of  CRS  Service  to  be  provided 

Annual 
Funding 

Engaging  Treatment- 
Resistant  Clients 

Case  Coordination 

General 
Support/Rehabilitation 

Assistance  with 
Medication 

Contingency  Expenses 

Western  Massachusetts 

99  2140  3050  01 

$327,287.00 

U% 

}AO/ 

40  /o 

1  1  0 

1 1% 

r  a  a 

99  2140  3059  03 

SI  10,035.00 

100% 

99  2130  3050  05 

$87,101.00 

10% 

45% 

25% 

20% 

SN/A 

99  2120  3050  07 

$318,094.00 

10% 

50% 

30% 

10% 

$23,500.00 

99  2170  3050  09 

$545,042.00 

6% 

30% 

40% 

20% 

$20,995.00 

99  2140  3050  02 

$384,573.00 

13% 

40% 

27% 

20% 

$0.0 

99  2110  3050  04 

$838,695.00 

5% 

25% 

20% 

50% 

$6000.00 

99  2130  3050  06 

$485,604  00 

10% 

45% 

25% 

20% 

$N/A 

99  2120  3059  08 

$158,174.00 

0% 

10% 

80% 

10% 

$0 

99  2150  3050  10 

$632,408  00 

10% 

65% 

10% 

15% 

$42,175 

Central  Massachusetts 

99-2230-3050/3059-01 

$238,606.00 

5% 

40% 

40% 

10% 

$11,930.00 

99-223O-3050/3059-RB 

Year  1 

$178,954.00 
Annualized 

>23b,6O6.00 

5% 

40% 

40% 

10% 

8,947.00  Year  1 
$11,930.00  Annualized 

99-2250-3059-01 

$211,200.00 

5% 

Alt/ 

Htm 

137* 

$2,1 12.00  or  1% 

99-2250-3059-RB 

f  1  1  1    lA/i  AA 

$21 1,200.00 

5% 

43% 

26% 

25% 

$2, 11 2.00  or  1% 

99-2210-3050 

$551,346.00 

5% 

30% 

50% 

15% 

$55,125.00 

99-2220-3050 

$248,886.00 

10% 

30% 

50% 

10% 

$12,444.00 

99-2220-3059-01 

$72,928.00 

5% 

30% 

30% 

30% 

$3,646.00 

99-224O-3059-RB 

$72,928  00 

5% 

30% 

30% 

30% 

$2,735.00  Year  1 
$3,646.00  Annualized 

99-2240-3050/3059-01 

$193,790.00 

5% 

31% 

44% 

15% 

$9,689.00 

99-225O-3O5O/3059-O1 

$599,22000 

5% 

43% 

20% 

27% 

$23,71 1.00 

c 
i 

2 

Suburban 

99-241  o-insono^-fli 

77*Xi  1  \f~  j\J  J\JI  j\JJ  7^J  1 

7% 
/  /o 

J  J  /o 

35% 

18% 

CO/ 
J  /Q 

Metro  Boston 

99-2630-3059-01 

$1,038,201  00 

28% 

18% 

40% 

10% 

3% 

99-2640-3059-01 

$1,599,306  00 

15% 

15% 

40% 

10% 

$319,861.00 

99-2650-3059-01 

$98,369  00 

5% 

40% 

50% 

5% 

$5,000.00 

99-265O-305O-O1 

$201,132  00 

5% 

40% 

50% 

5% 

$10,000.00 

99-2650-3059-02 

$98,369.00 

5% 

40% 

50% 

5% 

$5000.00 

99-2650-3050-02 

$624,174.00 

5% 

40% 

50% 

5% 

$35,000.00 

99-2601-3059/3050 

$94,065  00 

5% 

40% 

45% 

10% 

$4700.00 

99-2671-3050-01 

$869,43000 

25% 

15% 

40% 

20% 

$3000.00 

99-2671-3050-02 

$1,062,2%  00 

25% 

15% 

40% 

20% 

$3000.00 

99-2660-3050/3059-01 

$591,019  00 

10% 

15% 

60% 

15% 

$62,881.70 

99-266O-305O/3059-O2 

$136,706  00 

10% 

15% 

60% 

15% 

$18,220.60 

99-2660-3050/3059-03 

$48,100  00 

10% 

15% 

60% 

15% 

$10,703.60 

3 

o 
2 

99-2501-3050/3059 

$343,60  1  00 

15% 

30% 

30% 

25% 

$4000  00 

99-2501-3050/3059 

$395,424  00 

15% 

30% 

30% 

25% 

$4000  00 

99-2501-3050/3059 

$435,533  00 

10% 

25% 

40% 

25% 

$4000.00 

99-2501-3050-3059 

$515,377.00 

10% 

25% 

40% 

25% 

$4000.00 

99-2501-3050/3059 

$208,563.00 

10% 

25% 

40% 

25% 

$4000  00 

99-2051-3050 

$933,005  00 

10% 

25% 

30% 

35% 

$8000.00 

| 

5 

\ 

I 

6 

i 

99-2870-3059-01 

$223,667.00 

30% 

10% 

30% 

30% 

$1500.00 

99-2*60-3050-01 

$222,000.00 

20% 

10% 

45% 

20% 

$11,100.00 

99-2860-3059-01 

$79,000  00 

10% 

10% 

55% 

20% 

$3,992.00 

99-2870-3050/3059-01 

$52,856.00 

20% 

55% 

20% 

5% 

$1000.00 

99-2870-3050/3059-02 

$82,855.00 

15% 

70% 

10% 

5% 

$1,500.00 

99-2870-3050O059-03 

$35,000  00 

20% 

55% 

20% 

5% 

$1000.00 

99-2840-3050-01 

$179,210  00 

20% 

20% 

40% 

20% 

$5000.00 

99-2840-3059-01 

$257,210.00 

20% 

20% 

40% 

20% 

$7000.00 

99-2830-3059-01 

$236,424.00 

40% 

25% 

20% 

15% 

$7500.00 

'  Information  in  this  table  was  gathered  from  the  Commonwealth  of  Massachusetts'  Procurement  Access  &  Solicitation  System  (Comm-PASS)  site,  under  Closed  Solicitations  and 
Contracts  of  DMH,  Social  and  Human  Services,  Other  (visited  May  26,  1998)  <httpJ/www.comm-pass  com/Comm- 
PASS/ScriptVxdoc_main.idc?dcK_rype^&cate_codc=K)708&dept_code=DMHAcp  xx»> 
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Utilization  Review  process  on  case-managed  clients'  cases, 
whereby  DMH  area  staff  determine  which  clients  are 
ready  to  move  on  through  the  DMH  system.  These  re- 
views remove  some  control  from  case  management.42 
Similarly,  the  Central  Massachusetts  Area  case  manager 
indicates  that  the  area's  focus  on  serving  its  most  recalci- 
trant, refractory  clients  has  meant  that  case  managers  have 
had  to  close  other  clients'  cases.  The  DMH  case  manager 
suggests  that  the  client/case  manager  relationship  simply 
reflects  the  transitory  relationship  between  DMH  clients 
and  the  DMH  service  system  overall.  In  that  larger  sys- 
tem, after  assisting  clients  in  securing  some  stability  and 
continuity  of  services,  DMH  pushes  clients  on.41 

Western  Massachusetts  Area 

As  a  result  of  the  Brewster  consent  decree,  the  West- 
ern Massachusetts  Area  has  long  had  an  array  of  commu- 
nity-based services  that  other  parts  of  the  state  have  not. 
Around  1988,  the  area  divided  case  management  respon- 
sibilities between  DMH  employees  and  the  area's  exten- 
sive residential  service  system.  Under  this  division,  the  case 
management  function  has  remained  public,  but  some  case 
management-like  services  have  been  provided  by  private 
vendors.  Thus,  clients  in  residential  programs  have  DMH 
case  managers  who  are  responsible  for  a  range  of  over- 
sight functions.  They  measure  the  adequacy  of  services  in 
relation  to  the  ISP,  conduct  program  monitoring,  authorize 
services,  and  scrutinize  whether  the  client's  care  level  is 
the  least  restrictive  possible.44  In  addition,  DMH  case 
managers  see  clients  once  per  month  to  coordinate  ser- 
vices, arrange  comprehensive  assessments,  hold  ISP  re- 
views, intervene  with  problems,  and  complete  paperwork.45 
Residential  vendors,  on  the  other  hand,  are  responsible  for 
coordination  of  care,  the  interfacing  between  the  client  and 
other  services  providers  such  as  medical  and  mental  health 
caregivers,  legal  and  public  agencies,  and  housing  provid- 
ers. For  persons  receiving  DMH  services  who  do  not  live 
in  a  residential  program,  this  interfacing  function  may  be 
performed  by  vendor  clinics.46 

Southeastern  Massachusetts  Area 

As  in  the  western  Massachusetts  area,  case  man- 
agement services  have  not  been  privatized  and  job  descrip- 
tions have  not  substantially  changed  in  the  Southeastern 
Massachusetts  Area.  However,  according  to  an  area  case 
manager,  there  has  been  an  ongoing  discussion  regarding 
the  role  of  DMH  case  managers  for  clients  in  residential 
programs.47  Although  proposals  have  circulated  to  close 
out  residential  clients  or  keep  clients  on  in  a  specialty  man- 
ner, for  the  present  DMH  case  managers  continue  to  see 
clients  monthly,  review  PSTPs,  and  attend  all  quarterly 
meetings.48  This  case  manager  believes  that  the  major 
changes  which  have  occurred  in  the  area's  case  manage- 
ment system  have  been  driven  not  by  privatization  of  case 
management  services,  but  by  managed  care  more  gener- 


ally. As  in  every  DMH  area,  a  managed  care  team,  chaired 
by  DMH  staff,  reviews  DMH  client  cases  and  advises 
DMH  as  to  whether  clients  should  move  on.  DMH  case 
managers  have  lost  some  degree  of  control  over  their  cases 
to  these  teams.49 

Revising  the  ISP  regulations 

In  1996,  Governor  Weld  mandated  that  all  state  agen- 
cies revise  their  regulations,  posing  to  each  the  query:  Is 
the  regulation  necessary?50  DMH  convened  work  groups 
to  review  each  of  its  sets  of  regulations,  including  its  Indi- 
vidual Service  Planning  regulations,  104  CMR  16.00  et 
seq.5]  Meanwhile,  the  need  for  DMH  case  managers  as 
overseers  of  vendor  operations  was  receiving  attention  at 
the  State  House.  In  May  1997,  the  House  Post  Audit  and 
Oversight  Bureau,  conducting  a  review  of  deaths  and  in- 
vestigations of  DMH  clients,  issued  a  report  calling  for 
DMH  to  more  closely  monitor  its  vendor  operations.52  On 
May  23,  1997,  the  DMH  Commissioner  responded  that 
the  new  regulations  would  clarify  the  role  of  the  service 
provider  in  coordinating  care  for  a  client  where  no  DMH 
case  manager  was  involved.53  The  Commissioner  further 
assured  House  Post  Audit  that  vendors  have  sufficient 
quality  management  practices  in  place  to  produce  desired 
outcomes  and  that  DMH  monitors  vendor  performance: 
"Ongoing  and  regular  collaboration  by  DMH  management 
and  case  management  staff  with  vendors  assures  that  ser- 
vices are  reviewed  and  improved  over  the  course  of  the 
contract  cycle."54  She  indicated  that  one  of  the  mecha- 
nisms which  DMH  uses  to  conduct  such  reviews  is  case 
management:  "Assigned  DMH  case  management  staff 
regularly  checks  with  clients  and  program  staff  regarding 
treatment.  DMH  management  staff  is  alerted  if  areas  of 
concern  arise  during  these  visits."55 

Despite  the  Legislature's  recommendations,  DMH 
continued  closing  its  clients  out  of  DMH  case  manage- 
ment services.  For  example,  the  Metro  Boston  Area  Di- 
rector issued  a  letter  stating  that  the  area  would  be  closing 
out  clients  from  case  management  and  that  residential  sup- 
port staff  would  assume  case  management  duties.56  At  a 
June  27,  1997  meeting,  SEIU  Local  509  asked  DMH  to 
rescind  this  plan  and  comply  with  the  House  Post  Audit 
recommendations. 

On  February  23,  1998,  DMH  issued  a  draft  of  the 
ISP  regulations,  104  CMR  29.00  etseq.51  In  a  change  from 
the  existing  regulations,  the  draft  regulations  contained  a 
definition  and  job  description  for  a  "case  coordination" 
position,  a  service,  either  contracted  for  or  operated  by  the 
Department,  that  coordinates  services  provided  to  a  client 
and  communicates  with  case  management  regarding  those 
services.58  Under  the  draft  regulations,  much  of  the  DMH 
case  manager's  responsibilities  could  be  ceded  to  the  case 
coordinator,  leaving  the  DMH  case  managers  with  largely 
oversight  functions. 
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Thus,  the  draft  regulations  distinguish  the  case  coor- 
dination service  from  "case  management,"  newly  defined 
as  a  Department-operated  service  which  develops  and 
reviews  individual  service  plans  for  a// DMH  clients,  pro- 
vides direct  and  ongoing  services  to  certain  clients,  and 
monitors  services  provided  to  clients.59  Under  the  draft 
regulations,  DMH  clients  would  receive  varying  levels  of 
services  from  DMH  case  management.  For  example,  while 
all  clients  would  have  a  case  manager  and  receive  service 
planning  activities  from  case  management,60other  case 
management  services  —  service  planning  activities,  coor- 
dinating services  provided  to  client,  advocacy,  outreach, 
review  of  services  being  received,  monitoring  the  avail- 
ability and  provision  of  interim  services,  and  monitoring 
services  of  case  coordinator61  —  would  be  provided  at  the 
discretion  of  the  Area  Director  or  designee.62  The  draft 
regulations  also  make  clear  that  all  determinations  regard- 
ing eligibility  for  DMH  continuing  care  services  would  be 
done  by  DMH-employed  staff  and  not  by  vendor  staff.63 
This  language  would  be  in  keeping  with  the  CRS  contract 
language  which  places  control  over  access  to  all  CRS  ser- 
vices with  DMH.64 

One  benefit  of  this  proposal  is  that  all  DMH  clients 
would  have  a  DMH  case  manager.  Currently,  many  of  the 
persons  who  received  services  under  the  old  CSS  con- 
tracts and  are  now  receiving  services  under  the  new  CRS 
contracts  do  not  have  DMH  case  managers  or  the  ben- 
efits of  an  ISP.65  In  the  past,  because  case  management 
funds  were  limited,  many  clients  who  were  technically  eli- 
gible for  DMH  case  management  services,  were  case- 
managed  by  clinics.  Under  the  draft  proposal,  all  commu- 
nity-based services  which  DMH  pays  for  would  be  sub- 
ject to  oversight  by  a  DMH  case  manager.66  The  question 
is  how  effective  that  oversight  can  be  when  DMH  case 
managers  enlarge  their  case  loads  to  include  all  the  DMH 
clients  presently  without  DMH  case  managers. 

These  draft  regulations  suggest  a  bifurcation  of  the 
DMH  case  manager's  responsibilities.  For  example,  a  pro- 
vision of  the  existing  DMH  regulations  governing  commu- 
nity-based services67  include,  among  the  rights  and  respon- 
sibilities of  the  Department,  "[t]he  responsibility  for  coor- 
dinating services  being  provided  to  individual  clients  deter- 
mined to  need  mental  health  services  under  [the  existing 
ISP  regulations]  104  CMR  16.00  by  providers  operated  or 
licensed  by  the  Department  or  receiving  Department  Fi- 
nancial Assistance."68  Under  the  draft  ISP  regulations,  by 
contrast,  the  DMH  case  manager's  coordination  role  may 
be  ceded  to  the  case  coordinator.  Upon  completion  of  the 
ISP,  the  Area  Director  or  designee  has  discretion  to  assign 
the  client  a  case  coordinator.69  That  coordinator  has  the 
responsibility  to  coordinate  implementation  of  the  PSTPs, 
identify  any  modifications  needed  in  the  ISP  or  PSTPs  and 
initiate  the  request  for  modification;  and  ensure  that  the 
PSTPs  and  other  information  are  sent  to  the  case  man- 
ager responsible  for  monitoring  the  client's  services.70  The 


case  manager's  role  becomes  one  of  monitor. 

The  draft  ISP  regulations  may  or  may  not  ultimately 
include  this  division  of  responsibility.  DMH  has  received 
and  reviewed  83  pages  of  comments  from  focus  groups 
convened  in  March  1998. 71  In  light  of  these  comments, 
DMH  is  developing  another  draft  of  the  regulations  which 
are  scheduled  to  be  distributed  for  public  comment  in  the 
fall.72  However,  whether  or  not  the  ultimate  ISP  regula- 
tions include  these  provisions,  the  draft  regulations  reflect 
a  change  in  the  DMH  case  management  system  which,  as 
described  above,  has  already  happened  to  an  extent  through 
contracting. 

Reasons  for  changes  to  the  DMH  case 
management  system 

DMH  administrators  have  pointed  to  a  number  of 
practical  and  clinical  reasons  for  changing  the  role  of  DMH 
case  managers  and  turning  over  certain  case  management 
responsibilities  to  vendor  staff.  First,  particularly  in  the  east- 
ern part  of  the  state,  DMH  has  been  faced  with  waiting 
lists  for  case  management  services.  In  light  of  this  prob- 
lem, some  DMH  areas  have  chosen  in  recent  years  to 
change  the  job  description  of  DMH  case  managers  and 
privatize  certain  functions.  This  problem  might  have  been 
addressed  by  hiring  a  sufficient  number  of  public  case 
managers;  for  example,  SEIU  Local  509  lobbied  this  year 
for  funds  for  1 00  new  positions.73  However,  although  DMH 
sought  funding  for  40  public  case  management  positions, 
the  Governor's  FY  1999  budget  only  sought  $500,000  on 
an  annualized  basis  of  new  funding  —  enough  for  15  new 
positions  —  and  this  is  all  the  state's  conference  commit- 
tee budget  provided.74 

DMH  also  asserts  that  having  vendors  perform  case 
management  functions  can  increase  efficiency.  For  ex- 
ample, the  DMH  Deputy  Commissioner  for  Clinical  and 
Professional  Services  suggests  that  transferring  case  man- 
agement services  to  vendors  who  are  already  performing 
a  range  of  services  for  clients  avoids  having  DMH  and 
private  agencies  duplicating  efforts.75  Further,  he  believes 
that  it's  logical  to  have  the  vendor  which  is  providing  a 
range  of  services  also  be  responsible  for  coordinating  those 
services.76  In  addition,  others  both  within  and  outside  of 
DMH  have  suggested  that  not  all  DMH  clients  need  ex- 
tensive case  management  or  ongoing  case  management.77 
However,  the  motivation  for  DMH's  changing  model  of 
case  management  may  be  only  partly  based  on  these  con- 
siderations; a  belief  in  the  efficiency  and  cost  effective- 
ness of  a  privatized  system  may  also  play  a  part. 

Vendor  staff  are  typically  paid  less  than  DMH  em- 
ployees for  comparable  tasks;  thus,  privatization  of  case 
management  services  may  superficially  appear  to  cost  the 
state  less.  However,  whether  a  privatized  case  manage- 
ment system  actually  saves  the  state  money  is  not  clear. 
The  apparent  "underbidding"  of  DMH  employees  by  pri- 
vate vendors  does  not  take  into  account  non-monetary  sec- 
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ondary  costs  such  as  quality  of  life  for  mental  health  work- 
ers and  quality  of  care  delivered  to  clients.  Additionally, 
the  hidden  costs  of  a  system  in  which  DMH  case  manag- 
ers may  be  less  familiar  with  DMH  clients  and  service 
providers  are  not  fully  known.  Whether  or  not  there  are 
savings  in  future  years  may  also  depend  upon  the  method 
of  future  reimbursement  under  the  contract,  to  be  deter- 
mined after  its  first  year.  DMH  will  reimburse  vendors  on 
a  cost  reimbursement  basis  for  FY  1999,  meaning  that 
DMH  pays  vendors  for  expenses  which  they  have  incurred. 
RFR  for  CRS,  supra  note  10,  at  15;  RFR  for  CRS-OP, 
supra  note  10,  at  19.  However,  the  reimbursement  struc- 
ture for  subsequent  years  is  not  yet  set.  The  contracts  state: 
"DMH,  in  collaboration  with  providers  of  CRS,  will  ana- 
lyze and  develop  a  unit  reimbursement  structure  for  Fiscal 
Year  2000  and  beyond."  Id.  What  is  clear  is  that  shifting 
case  management  to  the  private  sector  means  more  dol- 
lars for  the  vendors  who  provide  these  services. 

In  addition,  the  state's  ability  to  obtain  federal  reim- 
bursement when  case  management  services  are  provided 
to  Medicaid  recipients  by  DMH  case  managers  gives  the 
state  (although  not  taxpayers  who  also  contribute  to  fed- 
eral coffers)  an  economic  incentive  to  use  public  employ- 
ees and  not  private  sector  staff  to  perform  these  services. 
The  State  Plan  for  medical  assistance,  which  the  state 
Division  of  Medical  Assistance  (DMA)  files  with  the  fed- 
eral Health  Care  Finance  Administration,  lists  case  man- 
agement services  for  which  the  state  Division  of  Medical 
Assistance  can  collect  federal  financial  participation  (in 
the  form  of  matching  funds)  if  performed  by  "case  man- 
agers hired  into  state  positions  in  the  mental  health  case 
management  series."78  This  list  includes  maintaining  up- 
to-date  assessment  and  evaluations  necessary  for  estab- 
lishing for  services;  coordinating  the  development  of  the 
ISP;  monitoring  the  delivery  of  specified  services,  and 
amending  service  plans  as  client  needs  change;  locating, 
coordinating  and  monitoring  all  necessary  medical,  social 
and  psychiatric  services;  assisting  in  development  and  ex- 
ecution of  a  plan  for  assuring  income  maintenance;  work- 
ing on  behalf  of  clients  to  ensure  equity,  due  process  and 
access  to  applicable  rights  and  privileges;  assisting  in  de- 
velopment of  appropriate  social  networks;  and  assisting 
with  other  activities  necessary  to  maintain  the  client's  psy- 
chiatric stability  in  a  community-based  setting.79 

In  contrast  to  the  reimbursement  possibilities  for  case 
management  services  performed  by  state  employees,  there 
are  limited  opportunities  for  reimbursement  for  vendor-pro- 
vided case  management  services,  other  than  the  small  ICM 
program  run  through  the  Partnership  mentioned  above. 
Residential  and  clinic  vendor  staff  cannot  generally  obtain 
federal  reimbursement  for  case  management-like  ser- 
vices.80 This  incentive  structure  could  change,  however, 
were  the  state  to  amend  the  State  Plan  to  allow  reimburse- 
ment for  services  provided  by  private  vendor  staff81  or 


modify  the  managed  care  carve-out  for  mental  health  ser- 
vices which  can  be  provided  through  Massachusetts'  Med- 
icaid waiver. 

Concerns 

The  trend  toward  privatizing  case  management  re- 
sponsibilities raises  concerns  because  certain  functions  of 
DMH  case  managers  may  not  be  replicable  by  vendors. 

Advocacy  and  monitoring  functions 

First,  it  would  be  difficult  for  vendor  staff  to  assume 
the  advocacy  and  monitoring  functions  of  which  DMH  case 
managers  are  capable.  Their  position  within  the  funding 
agency  has  allowed  DMH  case  managers  to  serve  as  strong 
and  independent  advocates  for  their  clients  vis-a-vis  ven- 
dors. In  addition,  their  protection  by  civil  service  status  and 
collective  bargaining  has  allowed  DMH  case  managers  to 
advocate  vis-a-vis  the  state.  By  contrast,  vendor  staff  may 
feel  uncomfortable  taking  aggressive  stands  against  their 
employer  or  the  state  or  even  assisting  clients  in  less  as- 
sertive ways.  For  example,  while  DMH  clients  in  residen- 
tial programs  frequently  need  encouragement  to  transition 
to  a  more  independent  home,  vendor  staff  may  be  reluc- 
tant to  pursue  this  goal  as  their  employer  would  lose  a  well- 
behaved  resident. 

Similarly,  DMH  case  managers  have  traditionally 
served  as  monitors  of  the  community-based  service  sys- 
tem —  now  largely  privatized  —  and  it  is  unlikely  that 
vendor  staff  could  assume  this  role.  Doing  so  would  put 
vendors  in  the  difficult  position  of  overseeing  the  perfor- 
mance of  other  vendor  agencies  (or,  in  communities  where 
one  vendor  a  majority  of  the  contracts  for  various  kinds  of 
mental  health  services,  the  equally  problematic  position  of 
monitoring  themselves). 

This  oversight  function  is  particularly  important  as 
DMH  case  managers  currently  provide  one  of  the  few 
sources  of  public  monitoring  that  exists  for  DMH  clients  in 
the  community,  and  since  two  other  public  monitoring 
mechanisms  within  the  DMH  system  have  recently  been 
scaled  back.  First,  DMH  has  scaled  back  its  area  staffs 
monitoring  of  federally-reimbursed  rehabilitative  services 
—  commonly  known  as  "the  rehab  option"82  —  provided 
to  DMH  clients  living  in  residential  programs.  While  this 
monitoring  previously  entailed  the  review  of  certain  rel- 
evant documents,  such  as  treatment  plans,  assessments 
and  quarterly  documents  for  50%  of  residents,  that  num- 
ber was  recently  cut  to  10%. 83  Less  comprehensive  re- 
views of  programs  could  result.  Further,  DMH  recently 
decided  to  scale  back  the  review  of  files  of  clients  of  resi- 
dential programs  to  only  those  who  have  newly  arrived. SJ 
The  effectiveness  of  such  a  review  process  is  likely  to  be 
compromised  as  vendors  will  be  able  to  focus  their  docu- 
mentation efforts  on  their  newest  residents.  Additionally, 
since  turnover  of  clients  at  DMH  residential  programs  is 
extremely  low,  providers  will  be  able  to  give  less  attention 
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to  documentation  requirements  for  the  vast  majority  of  resi- 
dents.85 

The  second  scale-back  in  monitoring,  effective  upon 
DMH's  recent  revision  of  its  regulations  governing  com- 
munity programs,  is  due  to  DMH's  current  willingness  to 
deem  a  program  as  licensed  based  upon  a  vendor's  ac- 
creditation by  a  nationally  recognized  accrediting  agency.86 
Pursuant  to  this  regulation,  DMH  area  staff  now  require 
accredited  vendors  to  submit  for  review  only  about  one 
quarter  to  one  third  the  amount  of  documentation  which 
they  had  in  the  past.  In  light  of  the  scaling  back  which  has 
occurred  in  these  two  review  functions,  the  monitoring  of 
private  vendors  which  DMH  case  managers  provide  is 
even  more  essential  and  rare,  and  the  recent  changes  in 
the  DMH  case  management  system,  discussed  above,  even 
more  alarming. 

Qualifications  and  skills 

Second,  due  to  lower  pay87  and  higher  turnover,  ven- 
dor staff  performing  case  management-like  duties  frequently 
have  fewer  qualifications  and  skills  than  do  DMH  case 
managers,  for  whom  there  are  clearer  standards.88  Mini- 
mum entrance  requirements  for  DMH  case  manager  II' s 
(there  are  currently  no  Case  Manager  I's)  include  at  least 
three  years  of  professional  experience  working  with  cli- 
ents with  mental  or  emotional  disorders,  one  year  of  which 
may  be  substituted  by  a  Bachelor's  degree  or  two  years 
by  a  Master's  degree  in  an  area  relevant  to  human  ser- 
vices practice.  Case  Manager  III  positions  require  at  least 
four  years  of  professional  experience,  one  year  of  which 
may  be  substituted  by  a  Bachelor's  degree  or  two  years  of 
which  may  be  substituted  by  a  Master's  degree  in  an  area 
relevant  to  human  services  practice.89 

By  contrast,  the  CRS  contracts,  contain  no  require- 
ments explicitly  spelling  out  the  qualifications  of  persons 
performing  a  case  management-like  function:  case  coordi- 
nation. Instead,  the  standards  only  require  that  "the  pro- 
gram ensures  that  the  client  is  assigned  to  a  clinician  who 
assumes  primary  responsibility  for  assessment,  planning 
and  treatment."90  However,  the  term  "clinician"  is  not  de- 
fined. Further,  the  term  stands  in  contrast  to  terms  used  in 
other  standards,  such  as  those  which  require  that  the  treat- 
ment team  be  supervised  by  a  licensed  independent  prac- 
titioner and  that  the  team  include  a  psychiatrist  when  phar- 
macology and  monitoring  of  medical  and  psychiatric  con- 
ditions are  part  of  the  program's  treatment  plan  or  are  pro- 
vided by  the  program.91  The  contract  includes  other  re- 
quirements which  are  unfortunately  vague:  the  program 
staff  must  be  "qualified"  to  implement  treatment  goals  and 
"skilled"  in  assessing  and  treating  individuals  with  serious 
mental  illness  and  co-occurring  addiction  disorders.92  Fur- 
ther, postings  for  these  case  coordinator  positions  which 
have  recently  appeared  in  the  Metro  Boston  Area  list  an 
annual  salary  of  $25,000  per  year,  reinforcing  concerns 
that  the  positions  won't  attract  highly  qualified  persons.93 


Similarly,  DMH's  RFRs  for  adult  residential  services 
do  not  appear  to  include  requirements,  such  as  specialized 
training,  for  staff  of  vended  residential  programs  who  per- 
form case  management  duties.  The  standard  RFR  lists  only 
four  requirements  of  residential  staff:  appropriate  experi- 
ence and/or  training  for  work  with  the  mentally  ill;  cultur- 
ally/linguistically parallel  to  consumer  population  served; 
ability  to  administer  flexible  services;  staff  to  client  ratios 
consistent  with  DMH  regulations  —  although  local  areas 
may  add  specialized  requirements  to  address  the  specific 
consumer  population  to  be  served.94 

Relying  on  less  expert  vendor  staff  can  have  serious 
effects.  In  one  case  in  the  North  East  Area,  a  client,  who 
had  been  closed  out  of  DMH  case  management  two  years 
earlier,  was  re-assigned  a  case  manager.  Reviewing  the 
events  of  the  two  year  interval,  the  case  manager  found 
that  residential  staff  had  been  unsuccessful  in  helping  the 
client  address  his  alcohol  and  medical  problems.  At  least  in 
part  the  vendor's  failure  was  due  to  the  fact  that  staff 
were  inexperienced  in  this  area:  they  had  not  developed  a 
sobriety  plan;  were  unaware  of  respite  services  available 
in  the  community;  and  had  relied  instead  on  a  detoxifica- 
tion program  for  which  the  resident  was  not  eligible  be- 
cause he  was  sober  at  the  time.  Upon  assignment,  the  DMH 
case  manager  tried  to  provide  the  missing  resources  for 
the  client.95 

Ability  to  provide  stable,  long-term  relationships 

Third,  DMH  case  managers  provide  their  clients  with 
a  stable,  long-term  relationship,  perhaps  the  most  impor- 
tant support  available  to  people  with  chronic  mental  illness. 
Persons  with  chronic  mental  illness  often  have  a  difficult 
time  developing  such  lasting  relationships  and  the  high  turn- 
over in  the  privatized  mental  health  care  system  only  ac- 
centuates this  problem.  A  consistent,  public  case  manager 
may  be  one  of  the  few  people  who  can  develop  a  mean- 
ingful, ongoing  relationship  with  the  client.96  Residential 
vendors  have  had  difficulty  providing  those  kind  of  rela- 
tionships. Already  an  industry  with  high  worker  turnover, 
the  state's  low  unemployment  rate  has  made  it  even  harder 
for  vendors  providing  residential  services  to  find  and  keep 
full-time  employees.  Instead,  vendors  have  had  to  rely  on 
part-time  and  on-call  workers,  arrangements  that  don't  bode 
well  for  the  development  of  long-term  client-staff  relation- 
ships. This  problem  is  likely  to  continue  since,  despite  the 
modest  sum  which  the  Legislature  appropriated  this  year 
for  salary  increases  for  human  service  provider  person- 
nel,97 wages  remain  low. 

Ability  to  hold  case  managers  accountable 

Fourth,  it  is  difficult  to  hold  vendor  staff  accountable 
to  the  extent  that  DMH  staff  are  held.  Clients  unhappy 
with  their  case  managers  or  the  services  being  provided 
may  pursue  their  grievance  directly  to  DMH.  By  contrast, 
under  current  DMH  complaint  policy,  it  is  possible  to  com- 
plaint to  DMH  about  vendor  staff  actions,  but  initial  com- 
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plaints  filed  through  the  formal  DMH  complaint  process, 
in  all  but  the  most  serious  cases,  go  to  the  vendor  agency.98 

Conclusion 

Discussions  continue  within  DMH  and  across  the 
state  regarding  the  proposed  changes  in  the  ISP  regula- 
tions and  their  impact  on  the  future  of  the  DMH  case  man- 
agement system.  It  is  important  that  these  discussions  in- 
clude consideration  of  the  above-described  concerns.  How- 
ever, even  if  DMH  ultimately  chose  to  make  no  changes 
to  the  ISP  regulations,  the  DMH  case  management,  in  re- 
cent years,  has  already  changed  in  significant  ways  and 
the  above  concerns  should  be  addressed  when  evaluating 
the  current  system. 
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"  Telephone  Interview  with  DMH  employee  (May  20,  1998). 

:"  Interview  with  Christine  McLaughlin,  DMH/DMR  Chapter  President, 
Service  Employees  International  Union,  Local  509  (Apr.  8,  1998). 

:i  py  1998  State  Mental  Health  Plan,  supra  note  7,  at  153. 

~  While  the  area-specific  accounts  are  based  upon  discussions  with  DMH 
personnel  who  work  primarily  with  adult  clients,  the  trends  reported 
affect  case  management  for  children  and  adolescents  as  well.  For  ex- 
ample, one  DMH  child  and  adolescent  case  manager  reports  that  area 
case  management  staff  for  both  adults  and  minors  were  told  to  close 
cases  This  case  manager  was  told  to  close  out  cases  as  soon  as  possible 
after  the  client  has  received  all  available  services  (although  the  case  would 
be  reopened  if  a  hospitalization  were  to  occur).  This  case  manager  be- 
lieves that  one  reason  for  the  reduced  duration  of  children's  case  manage- 
ment services  is  the  limited  availability  and  short-term  nature  of  the 
services  available  in  the  children's  mental  health  system.  For  example, 
certain  home-based  services,  which  used  to  last  one  year,  have  been 
shortened,  in  many  cases,  to  three  months  and  services  have  become 
scarcer.  The  case  manager  believes  that  the  reduction  of  case  manage- 
ment services  for  minors  is  particularly  troubling  because  case  managers 
were  able  to  monitor  residential  programs  which  have  a  huge  degree  of 
control  over  minors  (The  programs'  control  is  augmented  by  the  fact 
that  minors  spend  typically  receive  educational  services  at  the  program 
and  are  therefore  at  the  program  more  hours,  and  by  the  fact  that  parents 
often  have  limited  access  to  the  program.)  Telephone  Interview  with 
DMH  child  and  adolescent  case  manager  (May  13,  1998). 

:J  Telephone  Interview  with  North  East  Area  case  manager  (May  22, 
1998). 

24  Interview  with  Christine  McLaughlin,  supra  note  20. 

25  Id. 

:''  Telephone  Interview  w  ith  DMH  employee,  supra  note  19.  In  addition 
to  describing  a  privatization  of  services,  the  plan  reveals  another  goal: 
the  increased  emphasis  on  "utilization  management"  for  residential  ser- 
vices. The  plan  calls  for  maintaining  "a  more  fluid  system  within  the 
group  residential  settings"  of  the  Metro  North  Area.  This  would  be  ac- 
complished in  part  by  including  projected  time  limits  for  residential  ser- 
vices in  ISPs  and  PSTPs.  Attachment  to  memorandum  from  Linda  Simons, 
Site  Director,  Lynn  Site,  DMH  to  Adult  Case  Management  Staff  2  (Jul\  2. 
1996)  (on  file  with  author). 

:7  Attachment  to  memorandum  from  Linda  Simons,  supra  note  26,  at  1. 
:"  Id.  at  I 
:"  Id.  at  2. 

?"  Telephone  Interview  with  DMH  employee,  supra  note  19 

"  Telephone  Interview  with  North  East  Area  case  manager,  supra  note 
23. 

?:  Telephone  Interview  with  DMH  employee,  supra  note  19. 
33  Id. 
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34  Telephone  Interview  with  North  East  Area  case  manager,  supra  note  23. 
55  Telephone  Interview  with  Cliff  Cohn,  supra  note  14. 
■''  Id.;  Interview  with  Christine  McLaughlin,  supra  note  20. 

37  Telephone  Interview  with  Cliff  Cohn,  supra  note  14. 

38  By  having  outpatient  clinics  provide  a  range  of  intensity  of  services  up 
to  and  including  the  CTT  level  of  care,  DMH  hopes  to  remedy  an  unin- 
tended consequence  of  the  use  of  CTTs  —  the  provision  of  care  for  this 
group  at  an  outpatient  clinic  apart  from  DMH  —  and  to  better  respond  to 
clients  as  their  service  needs  change.  For  example,  if  a  stable  client  decom- 
pensates, the  same  vendor  will  be  able  to  continue  to  serve  the  client. 
Telephone  Interview  with  Clifford  Robinson,  Area  Director,  Metro  Bos- 
ton Area  (July  13,  1998). 

5S  Telephone  Interview  with  Metro  Suburban  Area  case  manager  (May  7, 
1998). 

4"  Telephone  Interview  with  Central  Massachusetts  Area  case  manager 
(June  23,  1998). 

41  Telephone  Interview  with  DMH  case  manager  (May  20,  1998);  Tele- 
phone Interview  with  Central  Massachusetts  Area  case  manager,  supra 
note  40. 

4:  Telephone  Interview  with  DMH  case  manager,  supra  note  41. 

4'  Telephone  Interview  with  Central  Massachusetts  Area  case  manager, 
supra  note  40. 

44  Telephone  Interview  with  Ann  Delia  Bitta,  Director  of  Community 
Programs,  Western  Massachusetts  Area  (July  15,  1998). 

45  Telephone  Interview  with  Western  Massachusetts  Area  case  manager 
(May  7,  1998). 

4,1  Telephone  Interview  with  Ann  Delia  Bitta,  supra  note  44. 

47  Telephone  Interview  with  Southeastern  Massachusetts  Area  case  man- 
ager (May  19,  1998).  The  case  manager  recalls  a  time,  prior  to  the  early 
1990s,  when  Southeastern  Area  case  managers  did  not  have  residential 
clients  at  all.  The  case  manager  believes  that  decision  to  restore  case 
management  services  was  probably  based  on  fiscal  considerations.  Id. 

"  Telephone  Interview  with  Southeastern  Massachusetts  Area  case  man- 
ager, supra  note  47. 

4''  Id.  The  extent  to  which  the  staff  on  these  teams  is  public  varies.  For 
example,  in  the  Brockton  area,  the  team  is  composed  of  all  DMH  employ- 
ees; however,  in  other  areas,  the  team  includes  DMH  case  managers  and 
administrators  and  private-sector  clinical  staff.  Telephone  Interview  with 
Cliff  Cohn,  DMH  Metro  Boston  Area  Mental  Health  Coordinator  (June 
23,  1998). 

■ "  Regulations  Review  Project  Team,  Executive  Order  384;  Governor  Weld's 
Regulatory  Initiative  to  Reduce  Unnecessary  Regulatory  Burden  (Sept.  26, 
1996). 

MPresent  at  a  February  6,  1997  meeting  of  the  workgroup  were  Paul 
Barreira,  Marion  Butler,  Terry  Camacho-Gonsalves,  William  Downing, 
Elena  Eisman,  Barbara  Fenby,  Stephen  Lewis,  Matthew  MacAvoy,  Joanne 
Moses,  Pat  Nemec,  Michael  O'Neill,  Clifford  Robinson  and  Carla  Saccone. 
DMH,  Service  Planning/Case  Management  Work  Group  1  (Feb.  6,  1997) 
(on  file  with  author). 

52  Preliminary  Review:  Department  of  Mental  Health  Client  Deaths  and 
Investigations,  House  Post  Audit  and  Oversight  Bureau  [hereafter  referred 
to  as  Preliminary  Review]  I,  9  (May  1997). 

53  Letter  from  Commissioner  Marylou  Sudders  to  Thomas  Hammond,  Jr., 
Director  and  General  Counsel,  House  Post  Audit  and  Oversight  Bureau  1 
(May  23,  1997)  (enclosed  in  Preliminary  Review, supra  note  52). 

<J  Id  at  3-4. 

(<  Id.  at  4. 

5''  Interview  with  Christine  McLaughlin,  supra  note  20. 

51  The  scope  of  the  regulations  is  largely  unchanged  from  104  CMR  16.00 
el  seq.  They  cover  continuing  care,  community-based  services  for  DMH 
clients  in  community  mental  health  programs  and  services  that  are  con- 
tracted for  or  operated  by  DMH   104  CMR  29.01(2),  29.02  [draft]. 


5*  104  CMR  29.02  [draft].  A  preview  of  the  content  of  these  regulations 
was  included  in  DMH's  1998  Community  Mental  Health  Services  Block 
Grant  Application.  The  application  presents  DMH's  proposal  for  "a  new 
system  of  case  coordination  for  all  eligible  DMH  clients  in  its  new  ISP 
regulations.  The  proposed  regulations  stipulate  that  each  person  found 
eligible  for  and  in  need  of  DMH  continuing  care  services  will  be  assigned  a 
case  coordinator,  who  will  be  either  a  DMH  case  manager  or  employee  of 
a  vendor  agency.  Vendor  provided  case  coordination  will  be  monitored  by 
DMH."  [Emphasis  added  ]  Departmentof  Mental  Health,  Draft  1998  State 
Mental  Health  Plan  Requirement  #VII,  76  (Sept.  I,  1997).  This  language 
was  altered  in  the  Fiscal  Year  1998  State  Mental  Health  Plan.  In  the 
revised  version,  the  plan  states  that  DMH  was  planning  a  "strengthened" 
rather  than  "new"  system  of  case  management  and  coordination.  It  also 
states  that  all  persons  found  eligible  for  and  in  need  of  DMH  continuing 
care  services  "will  have  a  connection  to  DMH  case  management.  Each 
client  will  receive  an  assessment  of  service  need  and  an  ISP."  FY  1998  State 
Mental  Health  Plan,  supra  note  7,  at  154.  Who  would  perform  the  assess- 
ment and  draft  the  ISP  was  not  stated  and  no  reference  was  made  to  "case 
coordinators." 

5''  104  CMR  29.02  [draft]. 

Under  the  draft  regulations,  the  case  manager  coordinates  an  assessment 
of  needs  within  20  days  of  assignment,  unless  an  extension  is  received.  104 
CMR  29.07(1)  [draft].  The  case  manager  prepares  an  assessment  of  needs 
report,  104  CMR  29.07(1  )(d)  [draft],  which  is  sent  to  the  Area  Director  or 
designee  for  authorization  to  provide  services.  104  CMR  29.07(1  )(e)  [draft]. 
Within  ten  days  of  the  completion  of  the  report,  the  case  manager  con- 
venes a  meeting  of  all  interested  parties  to  prepare  the  ISP.  104  CMR 
29.07(2)(b)l  [draft].  Each  program  providing  treatment  shall,  within  ten 
days  after  the  ISP  meeting,  develop  a  PSTP  and  submit  it  to  the  case 
manager  for  inclusion  in  the  ISP.  104  CMR  29.08(1)  [draft].  The  case 
manager  is  responsible  for  ensuring  that  each  service  provider  formulates 
a  PSTP  in  accordance  with  standards  for  PSTPs.  104  CMR  29.09(1) 
[draft].  The  case  manager  needs  to  ensure  that  each  PSTP  is  compatible 
with  the  ISP  and  other  PSTPs.  104  CMR  29.09(2)  [draft]. 

The  case  manager  completes  the  ISP  within  15  days  of  the  ISP  meeting 
and  distributes  the  ISP.  104  CMR  29.10(1),  (2)  [draft]  At  least  once  a 
year,  the  case  manager  shall  initiate  a  review  of  the  client's  ISP  and  its 
PSTPs  to  see  that  services  are  consistent  with  the  client's  needs  and  are 
being  provided  in  the  least  restrictive  setting,  and  to  ensure  that  the  PSTPs 
are  consistent  with  the  ISP.  104  CMR  29.14(a),  (b)  [draft].  The  case 
manager  conducts  an  inquiry  of  each  person  for  the  annual  review.  104 
CMR  29.14(2)  [draft]  A  meeting  is  only  convened  if  someone  wants  it. 
104  CMR  29.14(3)  [draft]. 

M  104  CMR  29.06(2)  (a)-(g)  [draft], 

r':  104  CMR  29.06(1)  [draft). 

m  104  CMR  29.04(1)  [draft].  Pursuant  to  the  draft  regulations,  an  indi- 
vidual whose  application  for  continuing  care  services  has  been  approved 
by  DMH  and  who  receives  such  services  is  a  DMH  client.  104  CMR  29.02 
[draft].  The  clinical  criteria  for  continuing  care  services  correspond  to 
current  clinical  criteria  for  eligibility  (although  the  draft  regulations  also 
include  resource  criteria  at  104  CMR  29.04(4)  which  appear  in  current 
eligibility  guidelines  only  as  a  means  to  determine  priority,  not  eligibility). 
Compare  104  CMR  29.04(3)  [draft]  with  DMH  Policy  #89-3  Eligibility 
Criteria  for  DMH  Priority  Clients  (Effective  July  1,  1989)  and  DMH, 
Interpretive  Guidelines:  Determining  Eligibility  for  DMH  Continuing  Care 
Services  Under  Policy  #89-3,  at  VIII  (Sept.  1,  1996).  Under  the  draft 
regulations  and  in  contrast  to  current  regulation,  there  are  no  separate 
eligibility  criteria  for  DMH  case  management  services  because  all  DMH 
clients  would  receive  case  management  in  some  form. 

64  The  CRS  contracts  states:  "All  recipients  of  CRS  services  must  be  re- 
ferred to  DMH,  found  eligible  by  DMH  for  DMH  services  in  general,  and 
found  by  DMH  to  need  CRS  specifically."  RFR  for  CRS, supra  note  10,  at 
13,  RFR  for  CRS-OP,  supra  note  10,  at  15.  Prior  to  the  CRS  contract, 
vendors  had  the  authority  to  make  eligibility  determinations  regarding 
access  to  specific  services  which  they  provided  based  upon  a  combination 
of  clinical  and  economic  necessity.  Telephone  Interview  with  Elizabeth 
Funk,  supra  note  12.  DMH  determination  of  eligibility  affords  the  agency 
greater  control  over  how  DMH  funds  are  spent  as  the  state  decides  who  is 
a  DMH  client  and  for  how  long. 

65  DMH  does  not  have  a  final  statistic  at  this  time.  Telephone  Interview 
with  Carolyn  Schlaepfer,  supra  note  15.  However,  as  an  example,  in  the 
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Western  Massachusetts  Area  there  are  1700  people  currently  receiving 
community  rehabilitation  support  services.  The  area  is  reviewing  their 
eligibility  for  continuing  care  services  at  this  time.  Telephone  Interview 
with  Ann  Delia  Bitta,  supra  note  44.  The  Deputy  Commissioner  for  Pro- 
gram Operations  notes  that  there  have  been  a  large  number  of  people,  not 
known  to  DMH,  receiving  non-intensive  services  through  these  vendor 
programs.  DMH  knew  that  it  would  procure  those  programs  eventually 
and  address  this  population.  Procurement  happened  in  Spring  1998  and 
the  programs  now  provide  services  pursuant  to  CRS  contracts.  Telephone 
Interview  with  Carolyn  Schlaepfer,  infra. 

Telephone  Interview  with  Ann  Delia  Bitta.  supra  note  44. 

67  These  regulations  were  superceded  on  January  1,  1998  by  104  ("MR 
28.00  et  seq. 

■  104  CMR  15.04(1  )(d). 

M  104  CMR  29.12(1)  [draft], 

*  104  CMR  29.12(2)(a)-(c)  [draft]. 

71  Telephone  Interview  w  ith  Paul  Barreira,  Deputy  Commissioner  for  Clinical 
and  Professional  Services,  DMH  (June  3,  1998);  DMH,  ISP  Regulations: 
Focus  Group  Comments  (undated)  (on  file  with  author)  [hereafter  referred 
to  as  Focus  Group  Comments]. 

*  Telephone  Interview  with  Carolyn  Schlaepfer,  supra  note  44. 

77  Interview  with  Christine  McLaughlin,  supra  note  20. 

M  Secretary  of  the  Commonwealth,  Commonwealth  of  Massachusetts  Fis- 
cal Year  1999  Budget  (July  30,  1998)  [hereafter  referred  to  as  Massachu- 
setts Fiscal  Year  1999  Budget].  DMH  had  requested  $1,280  million,  with 
5800,000  distributed  in  the  first  year  and  full  funding  by  the  year  2000. 
Telephone  Interviews  with  Karen  Brady,  Budget  Director,  DMH  (May  13, 
1998  and  July  21,  1998).  DMH  has  made  a  supplemental  budget  request  to 
fund  the  addition  25  positions.  Department  of  Mental  Health,  DMH  News 
1  (Aug.  13,  1998). 

75  Whether  the  revised  regulations  will  create  a  system  absent  this  form  of 
duplication  is  questionable.  A  number  of  commentators  on  the  draft  ISP 
regulations  criticized  the  draft  for  not  providing  a  clear  picture  of  the 
distinctions  between  the  roles  of  case  coordinators  and  case  managers. 
Focus  Group  Comments,  supra  note  71,  at  3  and  39  (Metro  Boston  Focus 
Group  I),  5  (Western  Mass.),  and  82  (Barbara  Flory). 

^  Telephone  Interview  with  Paul  Barreira,  supra  note  71. 

M  See,  e.g..  Focus  Group  Comments,  supra  note  71,  at  41  (Metro  Boston 
Focus  Group  I,  discussing  Case  Management).  The  association  of  repre- 
sents major  mental  health  providers  shares  this  view.  Telephone  Interview 
with  Elizabeth  Funk,  supra  note  12.  However,  this  opinion  is  not  univer- 
sally held.  See,  e.g..  Focus  Group  Comments,  infra,  at  40  (Western  Mass. 
Focus  Group)  (Remarks  titled  "Case  management  as  a  core  service  for  all 
DMH  eligible  clients"). 

78  Division  of  Medical  Assistance,  State  Plan  Under  Title  XIX  of  the  Social 
Security  Act:  Medical  Assistance  Program,  Attachment  3. 1  -A  —  Amount,  Du- 
ration, AND  SCOPE  OF  MEDICAL  AND  REMEDIAL  CaRE  AND  SERVICES  PROVIDED  TO  THE 

Categorically  needy,  Supplement  1  —  Case  management  services  (effective  July 
1 ,  1 994)  [hereafter  referred  to  as  State  Plan,  Attachment  3 . 1  -  A,  Supplement 
1],  E.2.  Massachusetts  receives  reimbursement  by  Medicaid  for  this  ser- 
vice because  it  has  opted  to  include  rehabilitative  services  —  commonly 
known  as  "the  rehab  option"  —  among  the  forms  of  medical  assistance  for 
which  it  will  seek  reimbursement.  See  42  U.S.C.  §  1396a(a)(10)(A)  and  42 
U.S.C.  §  1396d(a)(13). 

DMH  does  not  receive  the  federal  funds,  instead,  they  go  into  the  state's 
general  revenue.  DMH  pays  its  employees  for  the  provision  of  case  man- 
agement services  and  bills  DMA  for  Medicaid  eligible  clients.  In  turn,  DMA 
bills  the  federal  government  and  pulls  down  the  funds.  Telephone  Inter- 
view with  Laurie  Ansorge-Ball,  Director  of  Behavioral  Health  Programs, 
DMA  (June  12,  1998). 

79  State  Plan,  Attachment  3.1-A,  Supplement  1,  E.3.  Definition  of  Services, 
supra  note  78.  These  services  are  paid  for  on  a  per  client/per  month  basis 
Telephone  Interview  with  Laurie  Ansorge-Ball,  supra  note  78. 

*'  Vendors  can  bill  Medicaid  for  services  to  Medicaid  eligible  clients  that  fall 
within  the  category  of  case  consultation,  which  involves  face  to  face 
meetings  held  with  other  providers,  but  not  with  the  patient.  This  service 


helps  to  manage  the  client's  care,  but  is  not  technically  case  management 
and  is  a  narrowly  defined  function.  Mass.  Behavioral  Health  Partnership, 
Provider  Policies  and  Procedures  Manual  168  (June  1,  1997).  DMA's 
Director  of  Behavioral  Health  Programs  considers  that,  through  pay- 
ments for  therapy  and  case  consultations,  it  has  provided  vendors  with 
some  limited  funding  to  provide  some  collateral  services,  including  case- 
management  like  services,  for  Medicaid  eligible  clients.  She  acknowledges 
that  vendors  may  disagree  that  the  rates  were  sufficient  to  cover  such 
collateral  time.  Telephone  Interview  with  Laurie  Ansorge-Ball  (July  28, 
1998). 

11  Staff  of  the  DMH  revenue  office  have  alluded  to  this  possibility:  "It  is 
possible  that  some  of  the  services  provided  by  the  Case  Coordinator  may 
be  Medicaid  reimbursable  as  targeted  case  management  service,  and  DMH 
should  investigate  the  possibility  of  pursuing  F[ederal]  Financial] 
Participation]  activities  to  be  undertaken  by  Case  Coordinators.  We  should 
determine  whether  we  can  and,  if  so,  how  to  amend  the  Medicaid  State 
Plan  to  incorporate  claiming  for  services  rendered  by  these  providers  .  .  ." 
Focus  Group  Comments,  supra  note  71,  at  42  (Michele  Goody  and  John 
Sullivan). 

,:  See  discussion  of  rehab  option,  supra  note  78. 

13  Telephone  Interview  with  Cliff  Cohn,  DMH  Metro  Boston  Area  Mental 
Health  Coordinator  (June  18,  1998). 

M  Telephone  Interview  with  Cliff  Cohn,  DMH  Metro  Boston  Area  Mental 
Health  Coordinator  (June  29,  1998). 

M  Telephone  Interview  with  Cliff  Cohn,  DMH  Metro  Boston  Area  Mental 
Health  Coordinator  (June  29,  1998). 

104  CMR  28.13(8)(a). 

"7  See  Jennifer  Honig,  Downwaging  Mental  Health  Workers:  Down-sizing 
Mental  Health  Services,  Advisor  (Fall/Winter  1997),  at  1. 

M  DMH  received  comments  regarding  the  failure  of  the  draft  ISP  regula- 
tions to  include  qualifications  case  coordinators.  Focus  Group  Comments, 
supra  note  71,  at  7  (Northeast  Area)  and  82  (Barbara  Flory).  As  one 
commentator  observed:  "[W]ithout  adequate  education,  experience  and 
salary,  many  [case  coordinators]  are  transient  such  as  students  or  over- 
whelmed by  financial  problems.  In  order  to  support  themselves  and  family 
[they]  often  maintain  several  jobs.  This  lifestyle  leaves  them  physically 
exhausted,  emotionally  drained  and  unable  to  focus  energies  in  caring  for 
those  w  ith  challenging  needs."  Id.  at  82. 

*''  Mass.  Dept.  of  Personnel  Administration  Classification  Specification, 
Case  Management  Series  6-7  (Dec.  31,  1987)  (on  file  with  author). 

RFR  for  CRS,  supra  note  10,  at  18  (Standard  1);  RFR  for  CRS-OP,sm/?/yj 
note  10,  at  22  (Standard  1). 

»'  RFR  for  CRS,  supra  note  10,  at  18  (Standards  3,  7-8);  RFR  for  CRS-OP, 
supra  note  10,  at  22-23  (Standards  3,  7-8). 

":  RFR  for  CRS,  supra  note  10,  at  18  (Standards  4,5,6);  RFR  for  CRS-OP. 
supra  note  10,  at  22  (Standards  4,  5,  6). 

93  Telephone  Interview  with  Cliff  Cohn,  DMH  Metro  Boston  Area  Mental 
Health  Coordinator  (July  13,  1998).  The  Metro  Boston  Area  Director 
responds  that  while  the  contracts  do  provides  a  lot  of  case  coordination, 
patients  will  still  be  able  to  access  specialized  services  from  professional 
clinicians,  such  as  clinical  nurse  specialists  and  psychiatrists,  as  needed 
Telephone  Interview  with  Clifford  Robinson, supra  note  38. 

Department  of  Mental  Health,  Standard  Request  for  Proposals  for  Adult 
Single  Residential  Code,  Version  6.0,  IB.,  Ill,  A  -  E  (Feb.  16,  1996)  This 
document  is  most  recent  boilerplate  version  of  the  Single  Residential  Code 
provided  by  DMH  to  the  Mental  Health  Legal  Advisors  Committee.  Ex- 
amples of  recently  awarded  residential  contracts  can  be  found  at  the  DMH 
web  site  at  http://www.comm-pass.com. 

95  Telephone  Interview  with  North  East  Area  case  manager,  supra  note  23. 

96  DMH  case  managers  are  therefore  wary  of  policies  which  call  for  termi- 
nating clients  upon  stabilization.  They  point  out  that  DMH  clients  often 
have  intermittent  treatment  needs  and,  while  termination  may  seem  ap- 
propriate in  the  short  run,  in  the  long  run  it  is  better  for  DMH  to  maintain 
ongoing  contact  with  clients  who  will  likely  need  services  in  the  future. 

97  Line  item  1599-6897  of  the  conference  committee's  budget  included  a 

continued  on  page  24 
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The  Medicalization  of 
Judicial  Decision-Making 

Paul  S.  Appelbaum,  M.D.,  Chairperson 
Dept.  of  Psychiatry,  U.  Mass.  Medical  Center 

The  following  article  is  adapted  from  the  keynote  address  pre- 
sented at  the  Judicial  Training  Conference  on  Mental  Health 
Testimony  in  the  Courtroom  sponsored  by  Mental  Health  Legal 
Advisors  Committee  and  Flaschner  Judicial  Institute,  March 
13,  1998. 

My  goals  here  are  threefold.  First,  I  wish  to  illustrate 
the  two  forms  taken  by  the  phenomenon  that  I  call  the 
medicalization  of  judicial  decision-making.  I'm  referring 
here  to  the  tendency  of  many  courts  to  frame  difficult  ques- 
tions as  if  they  were  susceptible  to  being  answered  on  the 
basis  of  peculiarly  medical  knowledge  or  expertise  when 
in  fact  they're  not.  I  include  in  this  medical  category  the 
knowledge  and  the  expertise  of  the  other  healing  profes- 
sions as  well.  So  while  I  will  talk  in  terms  of  medicine  and 
psychiatry,  by  no  means  do  I  mean  to  exclude  psychology 
and  the  other  therapeutic  and  healing  professions.  Second, 
I  will  speculate  on  the  reasons  for  the  phenomenon  from 
both  sides,  that  of  the  expert  witness  and  of  the  judiciary. 
Third,  I  hope  to  sketch  some  remedies  that  might  mitigate 
the  distortions  that  result  from  what  I  consider  unwarranted 
reliance  on  medical  expert  testimony. 

Let  me  begin  with  a  caveat.  I  recognize  that  many 
judges  and  medical  experts  are  aware  of  the  problems  to 
which  I  refer,  and  that  they  do  their  best  to  avoid  them. 
Nonetheless,  given  the  strong  temptation  to  succumb  to 
medicalization  in  the  courtroom  for  reasons  that  I  describe, 
I  believe  it  is  worthwhile  and  critical  to  call  renewed  atten- 
tion to  this  issue. 

THE  PROBLEMS 
Transforming  Moral  Issues  into  Medical  Issues 

The  medicalization  of  judicial  decision-making  takes 
two  forms.  First,  some  courts  sometimes  permit  moral 
issues  to  be  transformed  into  medical  issues.  Consider  the 
example  of  the  adjudication  of  decision-making  compe- 
tence. Competence,  of  course,  is  a  threshold  requirement 
for  persons  to  be  able  to  exercise  their  decision-making 
rights,  to  make  medical  decisions,  to  manage  their  prop- 
erty, and  in  extreme  cases  even  to  marry.  Persons  found 
incompetent  are  deprived  of  those  decision-making  rights 
and  someone  else  is  appointed  to  make  those  decisions  for 
them.  In  this  process,  for  obvious  reasons,  psychiatrists 
are  often  called  upon  to  examine  the  allegedly  incompe- 
tent persons  and  to  testify  as  to  their  capacities.  Psychia- 
trists and  other  mental  health  professionals  are  experts  in 
the  diagnosis  of  pathological  states  affecting  the  mind. 
Psychiatrists  can  be  expected  to  detect  abnormalities  that 


lay  persons  might  not,  to  determine  their  extent  and  to  de- 
scribe their  effects  on  relevant  aspects  of  mental  function- 
ing. Expert  testimony  in  these  areas  is  perfectly  appropri- 
ate, indeed,  and  probably  essential  to  the  process  in  many 
cases.  In  practice,  however,  psychiatrists  are  often  asked 
to  take  one  additional  step:  to  offer  an  opinion  as  to  whether 
a  person  is  or  is  not  competent.  Why  is  this  a  problem? 
One  might  in  fact  say,  if  a  psychiatrist  doesn't  know  who 
is  mentally  competent  then  who  does? 

The  problem  stems  from  the  confusion  that  is  gen- 
erated between  medical  or  scientific  questions  that  a  psy- 
chiatrist can  legitimately  address  and  legal  issues  with  a 
moral  underpinning  that  a  psychiatrist  cannot  legitimately 
address.  Examples  of  medical  or  scientific  questions  in- 
clude the  degree  of  a  person's  impairment  in  functions  as 
they  relate  to  decision-making.  Also,  the  subject's  under- 
standing of  the  facts  of  a  given  situation  and  appreciation 
of  the  implications  of  these  facts  and  consequences  of  a 
situation  are  all  questions  for  the  medical  profession.  Fi- 
nally, the  subject's  ability  to  reason  rationally,  to  weigh  the 
risks  and  benefits,  about  a  situation  is  clearly  a  medical 
issue.  But  there  is  a  distinction  between  addressing  these 
functions  and  addressing  legal  issues  with  intrinsic  moral 
underpinnings  that  flow  from  this  information. 

The  question  of  when  a  person  is  sufficiently  impaired 
that  he  or  she  can  fairly  be  deprived  of  the  power  to  make 
decisions  for  him  or  herself  is  a  legal  matter,  not  a  medical 
one.  Other  examples  of  legal  questions  which  psychia- 
trists should  not  answer  are  when  a  person  is  competent  to 
stand  trial  or  is  criminally  responsible.  For  psychiatrists  to 
assume  this  function  implies  the  ability  on  their  part  to  make 
moral  judgments  in  an  expert  fashion.  In  fact,  they  have 
no  more  of  that  ability  than  any  lay  person  does.  In  effect, 
the  judge  who  asks  for  or  tolerates  psychiatric  testimony 
about  the  ultimate  issue  in  a  hearing  in  which  a  legal-moral 
determination  lies  at  the  core  of  what  the  court  must  do  is 
acquiescing  in  the  medicalization  of  a  profoundly  moral 
question. 

Unfortunately,  my  experience  leads  me  to  believe  that 
the  practice  is  not  rare.  Let  me  share  just  one  anecdote 
with  you.  Some  years  ago  I  testified  at  the  competence 
hearing  of  a  man  whose  son  was  petitioning  to  be  appointed 
guardian  of  his  estate.  The  son's  attorney  had  called  me 
and  asked  if  I  would  examine  the  alleged  incompetent  to 
evaluate  his  competence  to  manage  his  financial  affairs. 
On  my  examination,  the  indicia  of  moderate  dementia  were 
fairly  evident.  I  noted  memory  loss,  difficulty  finding  words, 
a  general  sense  of  confusion,  and  specific  to  the  legal  is- 
sue at  hand,  functional  impairments  were  fairly  evident  as 
well.  He  could  not  perform  even  the  simplest  calculations. 
He  could  not  describe  to  me  what  his  assets  were  or  how 
much  he  had.  He  could  not  characterize  expenditures  that 
might  need  to  be  made  in  order  to  sustain  him,  where  his 
money  came  from  for  rent  or  groceries,  how  much  that 
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cost,  nor  could  he  or  would  he  account  to  me  for  signifi- 
cant amounts  of  money  that  he  had  withdrawn  from  the 
bank. 

I  prepared  a  written  report  detailing  all  of  this  infor- 
mation for  the  court.  I  testified  to  my  observations,  laying 
them  out  in  detail,  focusing  on  the  description  of  the  symp- 
toms and  the  functional  impairments,  and  carefully  avoid- 
ing conclusions  about  the  man's  competence  in  the  techni- 
cal sense  of  the  word  or  the  need  for  a  guardian  in  the 
case.  From  my  own  legal  lay  person's  point  of  view,  I 


Why  do  experts  offer  moral 
judgments  as  if  they  constituted 
medical  facts? 


imagined  few  more  straightforward  cases  for  a  judge  to 
adjudicate.  But,  when  my  testimony  was  complete,  the 
judge  leaned  forward,  peered  at  me  and  asked,  "But  doc- 
tor, is  he  competent  or  not?"  In  asking  me  that  question, 
the  judge  was  requesting  my  collusion  with  him  in  turning  a 
legal  issue  with  moral  roots,  the  question  of  when  some- 
one should  be  denied  the  right  to  control  their  assets,  into  a 
medical  issue,  the  sort  of  question  one  might  ask  a  doctor. 
That  is,  I  think,  the  first  way  in  which  medicalization  be- 
gins to  permeate  the  judicial  decision-making  process — 
the  turning  of  a  moral,  legal  issue  into  a  medical  issue. 

Excessive  Reliance  on  Medical  Expertise 

A  second  way  in  which  judicial  decisions  become 
medicalized  is  when  psychiatric  or  other  medical  expertise 
is  overvalued  on  questions  (short  of  the  ultimate  legal  is- 
sue) to  which  the  expertise  might  legitimately  have  some- 
thing to  contribute,  if  only  sufficient  knowledge  existed  to 
be  able  to  form  a  judgment.  Let  me  use  child  custody 
determinations  as  an  example. 

Rarely  do  contested  custody  determinations  proceed 
without  testimony  from  mental  health  professionals  about 
the  relative  fitness  of  the  parents  and  the  best  interests  of 
the  child.  These  are  incredibly  contentious  settings  with 
emotions  running  at  a  feverish  pitch.  As  an  aside.  I  serve 
as  secretary  of  the  American  Psychiatric  Association  and 
one  of  my  jobs  in  that  role  is  to  chair  the  Association's 
Ethics  Appeals  Board.  Given  the  minuscule  percentage 
that  child  custody  cases  represent  in  the  work  of  most  psy- 
chiatrists day  to  day,  the  percentage  of  ethics  cases  that 
come  to  us  based  on  complaints  by  parties  in  child  custody 
cases  is  staggering.  So,  clearly  these  are  intensely  con- 
tested, contentious  situations  for  all  parties  involved. 

Many  times  there  are  occasions  where  the  basis  for 
mental  health  professional  testimony  in  child  custody  mat- 
ters is  necessary  and  appropriate.  Those  are  cases  in  which 
one  or  the  other  of  the  parents  has  a  diagnosable  mental 
disorder  and  some  sort  of  functional  impairment  associ- 


ated with  that  disorder.  In  these  cases,  a  demonstration 
can  be  made  regarding  the  link  between  the  disorder,  the 
functional  impairment  and  the  likely  impact  on  the  parent's 
child  raising  or  supervising  capacities.  However,  these 
cases  are  only  a  tiny  percentage  of  the  contested  custody 
cases  in  which  mental  health  testimony  is  asked  for  and 
provided.  The  basis  for  our  participation  and  our  comments 
in  the  vast  majority  of  child  custody  cases  is  much  less 
clear.  These  are  the  cases  in  which  neither  parent  has  a 
mental  illness,  and  the  opinions  offered  by  mental  health 
professionals  begin  to  reflect  their  preferences  rather  than 
their  actual  medical  or  psychological  knowledge. 

Take  for  example,  a  custody  dispute  between  a  single 
father  living  an  alternative  lifestyle  in  San  Francisco  and 
the  grandparents  living  a  wholesome,  all-Amencan  life  in 
Iowa.  Unless  a  body  of  data,  a  good  study  or  several  good 
studies,  exists  to  address  the  outcomes  of  children  raised 
in  each  of  these  circumstances,  one  would  have  relatively 
little  to  say  on  a  factual  or  empirical  basis  regarding  the 
relative  desirability  of  those  two  situations.  One  might  have 


Why  do  judges  allow 
such  testimony  to  be  offered 
in  their  courtrooms? 


a  great  deal  to  say,  however,  about  the  values  implicit  in 
those  two  situations  and  the  congruence  of  those  values 
with  one's  own  values.  What  is  likely  to  happen  in  this 
case  as  in  many  child  custody  cases  is  that  the  expert  tes- 
timony goes  beyond  the  description  of  what  can  be  fairly 
objectively  provided  to  the  courts.  It  goes  beyond  the  par- 
ents' mental  state,  the  children's  mental  state,  and  the  simple 
observations  of  the  evaluator.  When  one  goes  beyond  the 
level  of  observation  and  low  level  inference,  one  is  in  the 
realm  of  values.  When  an  evaluator  recommends,  for  ex- 
ample, that  a  child  be  placed  with  a  particular  party  and 
have  a  number  of  visits  with  another  parly,  we  are  not 
learning  about  the  relative  capacities  of  the  parties,  but 
instead,  the  relative  values  of  the  evaluators. 

Moreover,  I  wish  to  underscore  that  in  almost  all  of 
these  situations,  the  data  do  not  exist.  We  do  we  not  have 
any  data  comparing  children  raised  by  parents  living  an 
alternative  life-style  in  San  Francisco  to  those  raised  by 
traditional  grandparents  in  Iowa.  And,  we  have  relatively 
little  outcome  data  that  address  simple  custody  dispute 
questions  like  the  relative  success  of  children  growing  up 
in  joint  custody  arrangements  vs.  single  parent  custody 
arrangements.  We  do  not  know  what  it  is  like  for  kids  to 
be  moved  back  and  forth  between  their  parents'  homes  on 
a  monthly,  weekly,  or  daily  basis.  It  is  extraordinarily  diffi- 
cult to  answer  these  questions  on  anything  other  than  an 
anecdotal  or  value-laden  basis  as  opposed  to  a  genuinely 
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empirical  basis.  When  mental  health  professionals  respond 
to  what  they  often  correctly  perceive  as  the  imperative  of 
offering  some  concrete  recommendations  in  these  very 
difficult  cases,  they  tend  to  respond  on  the  basis  of  theo- 
ries that  are  essentially  unproved. 

In  this  second  instance  of  what  I'm  calling  the 
medicalization  of  the  decision-making  process,  the  judicial 
system  relies  on,  and  in  fact  demands,  testimony  in  the 
absence  of  any  real  evidence.  An  example  of  this  phe- 
nomenon in  the  criminal  realm  is  the  use  of  psychiatric 
testimony  about  future  behavior,  particularly  the  prediction 
of  future  dangerousness  for  sentencing  purposes.  In  states 
with  a  death  penalty,  it  is  rare  not  to  have  psychiatric  or 
other  expert  evidence  presented  at  the  penalty  phase  for  a 
variety  of  reasons.  In  some  cases,  it  is  an  easy  way,  and 
maybe  the  only  way,  to  get  facts  before  the  court  regard- 
ing the  privations  the  defendant  suffered  as  a  child  and 
adolescent.  But  also  because  in  many  of  these  states,  the 
question  of  whether  or  not  to  impose  the  death  penalty 
turns  on  the  likely  future  behavior  of  the  defendant  and  the 
likelihood  that  the  capital  offense  or  other  criminal  acts 
will  be  repeated.  The  irony,  of  course,  is  that  almost  none 
of  these  defendants  will  have  the  opportunity  to  repeat  such 
actions  if  the  question  is  are  they  susceptible  to  capital 
punishment.  In  these  cases,  the  alternative  is  almost  al- 
ways life  in  prison,  and  in  many  states,  without  possibility 
of  parole.  The  repetition  of  the  behavior  within  a  foresee- 
able time  frame  is  extraordinarily  unlikely. 

Nonetheless,  psychiatrists  are  routinely  trotted  be- 
fore the  courts  in  these  cases  and  asked  to  speak  to  impor- 
tant issues  the  answers  to  which  are  not  known  and  can- 
not be  known.  Testimony  regarding  these  issues  repre- 
sents the  injection  of  values  and  opinions  into  judicial  deci- 
sion-making under  the  guise  of  the  presentation  of  medical 
fact. 

THE  REASONS 

Why  does  this  problem  I  call  the  medicalization  of 
judicial  decision-making  exist?  Why  do  experts  succumb 
to  the  temptation  to  offer  moral  judgments  as  if  they  con- 
stituted medical  facts?  Why  do  judges  allow,  and  some- 
times insist  that  such  testimony  be  offered  in  their  court- 
rooms? The  factors  that  influence  each  side  of  the  equa- 
tion are  distinct  and  worth  exploring. 

Personal  Values 

The  first  reason  that  experts  offer  value-laden  testi- 
mony in  the  guise  of  medical  or  scientific  information  re- 
lates to  the  influence,  and  often  the  subtle  influence,  of 
personal  values  on  everything  we  do.  One  can  point  to 
any  number  of  situations  in  which  an  expert's  personal 
values  are  likely  to  shape  his  or  her  testimony,  especially 
when  an  ultimate  moral  judgment  is  involved.  A  number  of 
years  ago,  two  psychologists  named  Homant  and  Kennedy, 
conducted  a  survey  of  sixty-five  psychiatrists  and  psycholo- 


gists, regarding  their  attitudes  toward  the  insanity  defense. 
The  more  likely  the  psychiatrists  and  psychologists  sur- 
veyed were  to  believe  that  the  locus  of  criminal  responsi- 
bility lay  with  society  at  large,  the  more  likely  they  were  to 
favor  the  insanity  defense  as  a  general  principle.  The  more 
likely  the  psychiatrists  were  to  favor  the  insanity  defense 
in  general,  the  more  likely  they  were  to  say  a  person  should 
be  found  not  guilty  by  reason  of  insanity,  when  presented 
with  a  vignette  of  a  defendant  who  was  pleading  not  guilty 
by  reason  of  insanity. 

One  can  see  a  less  subtle,  but  very  real,  influence  of 
values  in  other  situations  as  well.  Advocates  for  battered 
women  testify  that  abused  women  who  murder  their 
spouses  suffer  from  battered  women's  syndrome.  The 
entity,  as  something  other  than  an  abstraction,  is  highly 
controversial  and  some  would  say  highly  questionable,  but 
that  does  not  stop  many  experts  who  have  assumed  the 
mantle  of  advocacy  from  testifying  that  such  women  were 
acting  in  self  defense. 

Crusaders  against  childhood  sexual  abuse  testify  that 
plaintiffs  who  recover  memories  decades  after  incidents 
of  alleged  abuse  are  reporting  veridical  recollections  and 
therefore  testifying  truthfully.  These  are  circumstances  in 
which  no  one  on  earth  except  the  person  him  or  herself 
and  the  perpetrator  knows  whether  or  not  this  person  is 
testifying  truthfully. 

Researchers  who  have  spent  their  lives  studying  the 
effects  of  environmental  toxins  are  only  too  happy  to  tes- 
tify in  court  that  insecticides,  organometallic  compounds, 
or  other  contaminants  have  not  only  caused  severe  harms 
to  defendants,  but  also  rendered  them  incapable  of  con- 
forming their  behavior  to  the  requirements  of  the  law.  Many 
of  you  will  remember  the  striking  moment  in  the  trial  of 
John  Hinckley,  Jr.  for  the  attempted  assassination  of  Presi- 
dent Reagan  when  a  psychiatric  expert  stood  before  the 
court  pointing  to  a  CT  scan,  an  x-ray  picture  of  the  brain, 
of  John  Hinckley.  He  construed  atrophy  of  the  surface  of 
the  cortex  as  the  reason  why  John  Hinckley,  Jr.  was  not 
able  to  control  his  behavior  when  he  attempted  to  assassi- 
nate President  Reagan.  Of  course  it  is  certainly  possible 
for  the  values  of  experts  to  affect  the  reporting  of  suppos- 
edly objective  observations  and  philosophers  of  science 
know  full  well  that  there  is  strong  question  as  to  whether 
any  observation  is  "objective"  in  the  sense  in  which  that 
word  is  usually  used.  All  of  our  observations  are  affected 
by  our  pre-existing  theories.  We  tend  to  see  the  things  that 
we're  looking  for.  The  impact  of  values  even  on  pure 
observation  is  certainly  a  real  phenomenon  and  one  to  be 
careful  about,  as  is  true  for  efforts  to  summarize  the  scien- 
tific literature,  which  varying  sides  of  the  debate  tend  to 
summarize  very  differently  looking  at  the  same  evidence, 
the  same  data.  Nonetheless,  the  likelihood  of  values  im- 
pacting on  opinions  regarding  ultimate  issues  in  a  case  is 
even  greater. 
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Professional  Ideology 

A  second  reason  for  experts'  willingness  to  cross  the 
line  between  medical  and  moral  judgments  relates  to  the 
role  of  professional  ideology.  This  is  not  unique  to  psy- 
chiatry and  the  other  mental  health  disciplines,  but  we  cer- 
tainly provide  a  good  example.  Testimony  may  be  influ- 
enced by  non-empincally  verified  beliefs  about  models  of 
understanding  human  behavior.  As  an  example,  I  refer 
back  to  a  disaster  in  Buffalo  Creek,  West  Virginia  when  a 
dam,  owned  by  a  mining  company,  burst  and  flooded  the 
village  immediately  downstream,  killing  a  fair  number  of 
the  villagers  and  severely  traumatizing  many  others. 

Forty-two  survivors  sued  the  company  that  owned 
the  dam  and  were  interviewed,  three  to  five  years  after 
the  flood,  by  psychiatrists  and  psychologists  for  the  plain- 
tiffs and  the  defendants.  Two  teams  of  mental  health  pro- 
fessionals conducted  these  interviews  for  the  plaintiffs  and 
one  team  for  the  defendant.  Both  plaintiff  teams  were 
significantly  more  likely  to  report  present  symptoms  than 
were  the  defendant's  team.  One  of  the  two  plaintiffs'  teams 
not  only  reported  significantly  less  recovery,  but  a  broader 
array  of  initial  symptoms  as  well.  Particularly  interesting 
about  this  case  is  the  fact  that  no  overt  shopping  for  ex- 
perts occurred.  All  of  the  experts  who  testified  were  the 
ones  who  were  initially  hired  by  the  attorneys  for  both  sides. 
But  the  reports  and  the  rationale  for  the  reports  that  they 
offered  were  very,  very  different. 

Defendant's  experts  looked  for  "objective"  symptoms 
using  what  a  well-known  psychiatrist,  Les  Havens  in  Cam- 
bridge, calls  an  objective-descriptive  approach  to  psychi- 
atric symptomatology.  Whereas  plaintiffs'  experts  looked 
not  only  for  objective  symptoms,  but  also  for  underlying 
motives  for  behavioral  changes  and  underlying  mechanisms 
of  behavioral  change.  They  used  symptoms  only  to  sup- 
port their  conclusions  about  the  psychodynamic  mecha- 
nisms that  underlay  these  people's  evident  distress,  and  to 
trace  those  mechanisms  back  to  the  flood  itself.  The  au- 
thors of  this  research  report,  Zusman  and  Simon,  found 
that  the  plaintiffs'  experts  were  all  psychoanalytic  in  orien- 
tation, while  the  defendant's  were  generally  biologic  or 
objective-descriptive  in  their  orientation.  The  psychoana- 
lytic experts  are  by  nature,  by  professional  ideology,  more 
likely  to  look  for  and  therefore  find  the  underlying  impact 
of  the  prior  events  that  would  support  the  plaintiffs'  case. 
The  defendant's  experts  with  their  more  descriptive  orien- 
tation will  look  for  what's  on  the  surface  if  you  will,  and  I 
don't  mean  that  in  a  pejorative  sense,  and  will  not  be  par- 
ticularly interested  in  the  presumed  underlying  dynamic 
mechanisms.  Therefore,  if  you  are  an  attorney  who  is  rep- 
resenting plaintiffs  in  a  civil  case,  you're  better  off  getting 
somebody  with  a  psychodynamic  orientation;  and  if  you're 
a  defense  attorney,  you're  better  off  getting  somebody  with 
a  biologic  orientation.  In  criminal  cases  it  probably  works 
the  other  way. 


The  Attorney-Expert  Relationship 

Of  some  significance  to  the  actual  testimony  is  the 
courtship  process  that  goes  on  between  an  attorney  and 
an  expert.  The  relationship  starts  with  a  phone  call  from 
the  attorney  to  the  doctor.  The  attorney  tells  the  doctor, 
for  example,  that  he  has  the  most  egregious  case  of  mal- 
practice that  he  has  ever  dealt  with  in  his  20  years.  He 
tells  the  doctor  about  the  case  and  asks  him  to  be  an  ex- 
pert in  order  to  rectify  the  injustice  that  occurred.  A  litany 
of  egregious  behavior  is  laid  out  for  the  expert  by  a  friendly, 
empathic-sounding  attorney,  who  thereby  provides  an  ini- 
tial frame  for  the  way  the  expert  is  likely  to  see  the  case. 
At  the  very  least,  the  expert  now  has  to  overcome  the 
barrier  of  that  initial  presentation  and  understanding  in  or- 
der to  reach  a  contrary  judgment.  Furthermore,  overcom- 
ing that  barrier  is  made  even  more  difficult  as  the  process 
continues  and  the  relationship  between  expert  and  law- 
yers develops. 

The  Adversary  Process 

The  influence  of  the  adversary  process  itself  is  a 
fourth  factor  that  leads  an  expert  to  testify  in  a  manner 
biased  towards  the  position  of  the  party  who  hired  him. 
Granted  it  is  difficult  to  imagine  any  other  way  of  adjudi- 
cating these  cases,  and  it  is  not  my  opinion  that  we  should 
do  away  with  the  adversary  process  even  if  we  could. 
But.  there  is  no  question  that  the  adversary  process  en- 
hances an  "us  against  them"  orientation,  as  well  as  the 
need  for  "yes  or  no"  answers  in  cases  like  custody  cases 
or  criminal  matters.  In  the  law,  there  is  no  middle  ground. 
The  adversary  system  discourages  qualification  of  conclu- 
sions. Suppose  for  a  minute  that  my  testimony  included 
the  clause  "in  most  cases"  or  "as  best  I  can  tell"  or  "within 
the  limits  of  the  data  available  to  me."  There  is  no  doubt 
that,  within  a  flash,  the  attorney  for  the  opposing  party  would 
be  up  there  asking  me  to  describe  the  limits  of  the  data. 
He  would  ask  how  on  earth  I  could  draw  any  conclusions 
at  all  given  the  limits  of  the  data,  and  what  kind  of  doctor 
am  I  in  the  first  place  to  come  into  court  and  attempt  to 
testify  on  the  basis  of  such  limited  data,  and  didn't  my  mother 
wear  army  boots  as  well. 

A  lawyer  is  less  likely  to  use  an  expert  who  can't  or 
won't  state  definitive  opinions.  Furthermore,  lawyers  are 
likely  to  pressure  their  experts  to  reinforce  their  opinions 
or  alter  their  reports.  There  is  some  bargaining  that  goes 
back  and  forth  between  experts  and  attorneys.  "Send  me 
a  draft."  "Let  me  take  a  look  at  it  just  to  make  sure  you've 
covered  all  the  bases."  Well,  the  attorney  takes  a  look  at 
the  draft  and  then  the  call  comes.  "There's  that  sentence 
in  the  third  paragraph  where  you  write,  'Unfortunately 
there  are  no  empirical  data  to  support  this  conclusion.'  Do 
we  really  need  that?  Isn't  that  just  going  to  distract  even  - 
body  from  the  real  conclusion  in  the  case?"  Some  experts 
succumb  and  some  refuse  to  succumb,  but  the  adversarial 
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process  certainly  makes  it  easier  for  them  to  succumb.  In 
general,  most  experts  on  the  stand  will  tend  to  put  aside 
the  qualifications  or  hesitations  of  the  sort  that  they  might 
offer  in  an  academic  conference  or  paper. 

The  effect  of  all  these  pressures  of  the  system  is  to 
minimize  expressions  of  doubt  and  discussions  of  possible 
alternative  viewpoints.  Moreover,  cross-examination  of- 
ten drives  experts  into  even  more  rigid  positions  as  a  natu- 
ral defensive  reaction.  And,  in  my  experience,  it  doesn't 
change  much  according  to  gender.  Men  and  women  seem 
to  react  the  same  way  when  confronted  with  these  situa- 
tions. 

Financial  Incentives 

Let  me  suggest  a  fifth  factor  that  drives  experts  to 
behave  in  this  way.  I  deliberately  list  it  last  because  it  is 
usually  listed  first  in  the  media,  as  if  it  had  the  most  impor- 
tant impact  on  these  behaviors.  I  think  it  probably  has  the 
least,  but  it  sometimes  has  an  impact  nonetheless.  That  is 
financial  factors.  The  development  of  medical  and  other 
expert  witness  services  and  advertisements  by  professional 
expert  witnesses  in  the  National  Law  Journal  or  other 
magazines  of  trial  attorneys  produces  a  pressure  to  make 
sure  one  has  useful  opinions  to  keep  the  flow  of  cases 
coming  in.  An  individual  whose  opinions  are  not  useful 
because  they're  too  cautious  or  qualified  may  well  not  get 
the  call  when  the  next  case  comes  along.  This  is  a  major 
problem  for  experts  whose  legal  work  represents  a  signifi- 
cant part  of  their  income.  People  who  earn  most  of  their 
income  from  seeing  patients  or  running  an  inpatient  unit 
and  do  some  cases  on  the  side  are  somewhat  better  able 
to  resist  this  kind  of  pressure  than  people  whose  livelihood 
depends  on  the  next  call  coming  in. 

Unfortunately,  there  are  some  witnesses  who  in  the 
trade  we  gossip  about  as  "buyable,"  but  they  are  few  and 
far  between  and  not  particularly  well  respected.  It  is  a 
small  community  and  they  become  known  in  short  order. 
Consequently,  financial  incentives  as  a  factor  for  this  phe- 
nomenon of  medicalization  really  pale  in  significance  against 
these  other  factors  that  lead  experts  to  move  outside  the 
legitimate  scope  of  their  expertise. 

Searching  for  Certainty  in  Difficult  Cases 

Finally,  why  are  judges  willing  to  accept  the 
medicalization  process?  Given  that  I  am  a  psychiatrist,  I 
know  well  how  psychiatrists  behave,  but  I  am  not  a  judge, 
and  therefore  can  only  speculate  about  why  judges  be- 
have the  way  they  do.  Part  of  the  motive,  it  seems  to  me, 
must  be  a  desire  to  make  use  of  whatever  expertise  exists 
for  deciding  difficult  or  impossible  cases.  And  it  is  difficult 
to  argue  with  that  urge  to  gather  whatever  expertise  can 
be  gathered.  But,  this  is  not  the  whole  story.  It  doesn't 
explain  judicial  reliance  on  such  testimony  to  address  non- 
empirical  issues,  as  in  the  determination  of  decision-mak- 
ing competence,  or  in  child  custody  cases  where  such  tes- 


timony lacks  grounding  in  scientific  knowledge  or  research 
and  is  laden  with  values. 

The  medicalization  of  legal  issues  in  these  cases,  I 
think,  should  be  seen  as  a  search  for  certainty,  an  under- 
standable enough  process  but  one  that  has  deleterious  con- 
sequences. Faced  with  wrenching  decisions  like  sentenc- 
ing, custody,  termination  of  parental  rights,  it's  natural  enough 
to  want  to  believe  that  one  is  making  them  correctly.  But 
when  the  courts  are  forced  to  make  decisions  that  can't 
be  objectively  determined  to  be  right  or  wrong,  they  simply 
can't  be  sure.  How  can  that  desire  for  certainty  be  met? 
It  is  not  a  legitimate  answer  to  turn  to  pseudoscience  or  to 
the  expression  of  scientific  sounding  opinions  that  in  fact 
cloak  value  judgments.  This  medicalizes  the  issue  so  that 
it  appears  to  be  technical  rather  than  one  that  addresses 
profound  moral  questions.  As  I  say,  this  is  an  understand- 
able tendency,  but  it  is  one  that  threatens  to  distort  the 
judicial  decision-making  process. 

SOLUTIONS 

How  might  we  cope  with  this  tendency?  Let  me 
suggest  one  way  that  is  not  likely  to  help  us  with  this  di- 
lemma. The  many  proposals  to  improve  the  quality  of  ex- 
pert testimony,  like  peer  review,  a  credentialing  process, 
the  use  of  court  appointed  experts,  and  greater  selectivity 
in  determining  the  admissibility  of  expert  testimony,  all  ad- 
dress a  different  issue  and  are  not  likely  to  be  particularly 
helpful  here.  It  is  possible  that  these  changes  may  im- 
prove the  quality  of  the  experts'  factual  testimony  regard- 
ing their  observations  and  medical  or  scientific  conclusions. 
But,  even  the  most  qualified  expert  whose  testimony  has 
been  scrutinized  for  its  relevance,  probative  value  and  sci- 
entific validity  is  still  not  qualified  to  offer  opinions  on  legal 
and  moral  as  opposed  to  medical  and  scientific  questions. 

If  experts  are  to  be  limited  to  their  legitimate  roles, 
testimony  on  ultimate  legal  issues  must  simply  be  disal- 
lowed by  statute,  as  Congress  did  in  the  Insanity  Defense 
Reform  Act  of  1 984.  As  a  result  of  this  Act,  federal  courts 
and  mental  health  experts  are  simply  not  allowed  to  say 
whether  or  not  they  think  somebody  is  criminally  respon- 
sible or  should  be  found  not  guilty  by  reason  of  insanity  in  a 
particular  case.  They  can  say  everything  else.  Experts 
are  forced  to  recognize  the  limits  of  their  roles  and  live 
within  them.  Judges  in  such  circumstances  need  to  be 
prepared  to  bite  the  moral  bullet,  without  looking  for  rnedi- 
cal  answers  to  moral  questions.  Life  may  be  a  little  more 
difficult,  but  the  outcome  is  likely  to  be  fairer,  and  that  af- 
ter all  is  what  the  whole  process  is  about. 
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Pursuing  Reasonable  Accommodations 

in 

I       Community  Residence  Tenancy  Law 

Cases 

Jennifer  Honig,  Staff  Attorney 
Mental  Health  Legal  Advisors  Committee 

Introduction 

On  July  1 , 1 996,  the  Community  Residence  Tenancy 
(CRT)  law  took  effect  in  Massachusetts,  providing  resi- 
dents of  certain  Department  of  Mental  Health  (DMH)  resi- 
dential programs  with  new  protections  against  eviction.' 
The  CRT  law  clarifies  that  certain  lawful  occupants  of 
DMH  licensed,  funded  or  operated  community  residences 

—  those  living  in  a  unit  with  a  kitchen  and  bath  alone  or 
with  one's  family  —  are  entitled  to  summary  process,  while 
all  others  are  entitled  to  certain  due  process  protections 
laid  out  in  the  CRT  law.  Occupants  have  the  right  to  re- 
ceive from  the  housing  provider  written  notice  of  a  pro- 
posed eviction,  the  right  to  a  hearing,  and  the  right  to  be 
represented.  Occupants  further  have  the  right  to  be  heard 
by  an  impartial  hearing  officer  appointed  by  DMH.  At  the 
hearing,  each  side  may  present  evidence,  examine  adverse 
evidence,  and  examine  and  cross-examine  witnesses.  A 

'  program  may  only  evict  an  occupant  if  one  of  the  follow- 
ing two  standards  has  been  met.  Eviction  may  proceed  if 
the  provider  proves,  by  a  preponderance  of  the  evidence, 
that  the  occupant  either  "has  substantially  violated  an  es- 
sential provision"  of  a  written  occupancy  agreement  or  "is 
likely,  in  spite  of  reasonable  accommodation,  to  impair  the 
emotional  or  physical  well-being  of  other  occupants,  pro- 
gram staff  or  neighbors."2 

Advocates  for  people  living  in  DMH  residential  pro- 
grams have  followed  CRT  cases  with  interest,  hoping  to 
learn  the  answers  to  two  questions  regarding  the  applica- 
tion of  the  above  two  standards  for  eviction.  First,  advo- 
cates have  wondered  what  kinds  of  behaviors  would  be 
found  to  provide  sufficient  justification  for  eviction  under 
each  of  the  standards.  For  instance,  what  kinds  of  rules 
would  be  found  to  constitute  essential  provisions  of  an  oc- 
cupancy agreement  and  what  rules  would  be  found  not  to 
meet  that  criteria?  Also,  what  kinds  of  behaviors  would  be 
found  to  impair  the  well-being  of  others  and  what  behav- 
iors simply  had  to  be  accommodated  or  tolerated  by  pro- 
grams? The  answers  to  these  questions  are  of  interest 
because  the  types  of  homes  covered  by  the  CRT  law  — 
homes  in  which  unrelated  residents  share  a  kitchen  and 
bath  —  typically  operate  under  a  layering  of  many  kinds  of 
rules.  For  example,  such  residences  generally  have  basic 
tenancy  rules  —  rules  that  any  tenant  must  follow.  Addi- 
tionally, such  residences  usually  have  a  set  of  house  rules 

—  such  as  rules  around  guests,  smoking,  and  chores  — 


designed  to  promote  harmony  among  the  unrelated  and 
conscripted  housemates.  Sometimes,  such  residences  also 
have  more  problematic  rules  which  are  specifically  related 
to  treatment  compliance  or  compliance  with  one's  individu- 
alized treatment  plan.  Advocates  have  questioned  whether 
violations  of  these  latter  two  types  of  rules  —  rules  not 
typically  considered  basic  occupancy  provisions  —  would 
be  found  to  meet  the  first  standard  for  eviction  under  the 
CRT  law. 

Second,  advocates  have  been  interested  in  whether 
programs  would  fully  explore  reasonable  accommodations 
prior  to  pursuing  eviction.  In  answering  this  second  ques- 
tion, it  is  helpful  to  review  not  only  cases  in  which  written 
decisions  have  been  issued,  but  also  cases  in  which  settle- 
ments were  negotiated  between  the  parties.3  The  three 
such  settled  cases  discussed  below  reveal  the  benefit  of 
creative  advocacy  in  pursuit  of  reasonable  accommoda- 
tions on  behalf  of  clients. 

This  review  provides  some  answers  to  each  ques- 
tion. First,  the  cases  reveal  that  the  hearing  officer  most 
commonly  granted  the  eviction  petition  when  the  resident 
had  violated  one  of  the  commonly-considered  "essential 
provisions  of  tenancy."  With  respect  to  the  second  ques- 
tion, the  cases  illustrate  that  programs  need  prodding  to 
consider  all  appropriate  reasonable  accommodations  prior 
to  pursuing  eviction.  Further,  programs  should  be  flexible 
and  open-minded  as  successful  accommodations  initially 
may  seem  counter-intuitive.  For  example,  the  cases  pro- 
vide examples  in  which  problematic  behaviors  were  re- 
dressed through  a  combination  of  greater  residential  inde- 
pendence and  more  tailored  treatment. 

Cases  resulting  in  formal  written  decisions 

The  cases  which  have  gone  to  hearing  and  have  re- 
sulted in  written  decisions  reveal  evictions  for  violations  of 
fairly  fundamental  rules  of  tenancy  and  a  fairly  limited  ex- 
ploration of  reasonable  accommodations.  Thus  far,  there 
have  been  six  written  decisions,  all  by  DMH  Hearing  Of- 
ficer Lindsay  Byrne.  Programs  have  succeeded  in  evict- 
ing three  residents  for  violating  essential  provisions  of  oc- 
cupancy and  one  resident  for  violating  safety-related  house 
rules.  No  one  has  been  evicted  for  non-compliance  with 
treatment. 

In  one  case,  a  resident  lived  in  a  dual  diagnosis  pro- 
gram for  persons  with  both  substance  abuse  and  mental 
health  treatment  needs.  The  program  presented  evidence 
that  the  resident  was  smoking  cigarettes  and  maintaining 
and  using  illegal  substances  in  his  bedroom,  was  having 
overnight  visitors  more  frequently  than  permitted  by  house 
rules,  and.  on  one  occasion,  had  exposed  himself  to  a  fe- 
male staff  member.  The  hearing  officer  held  that  the  resi- 
dent met  the  standard  for  discharge:  the  behavior  was 
likely  to  impair  the  emotional  or  physical  well-being  of  other 
occupants  and'or  staff  and  the  program  had  pursued  rea- 
sonable accommodations.4 
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In  three  other  cases,  the  hearing  officer  found  that 
the  resident  had  failed  to  comply  with  essential  provisions 
of  an  occupancy  agreement.  In  one  case,  the  residential 
program  argued  that  the  resident  had  not  paid  rent  for  1 1 
months  and  had  refused  all  treatment  from  DMH;  the  resi- 
dent was  evicted  for  nonpayment  of  rent.5  In  another  case, 
the  program  sought  eviction  for  nonpayment  of  rent.  The 
hearing  officer,  however,  determined  that  the  resident  was 
not  a  DMH  client,  a  condition  which  itself  violated  an  es- 
sential provision  of  the  occupancy  agreement  and  justified 
eviction.6  In  a  third  case,  the  resident  had  not  signed  an 
occupancy  agreement,  but  had  had  discussions  with  her 
program  about  the  nature  and  conditions  of  occupancy. 
The  hearing  officer  supported  her  eviction  for  failing  to 
sign  a  lease  and  for  non-payment  of  rent.7 

Another  case  arose  when  a  program  pursued  evic- 
tion on  the  basis  that  the  resident  was  in  arrears  on  her 
rent.  The  hearing  officer  held  that  she  had  no  jurisdiction 
under  the  CRT  law  as  the  resident's  living  situation  —  an 
apartment  —  was  not  a  living  situation  covered  by  the  CRT 
law.8 

In  the  most  recent  CRT  case,  a  program  sought  to 
evict  a  resident  of  a  dual  diagnosis  group  home,  claiming 
that,  in  violation  of  house  rules,  the  resident  had  smokedin 
his  room,  used  alcohol  and  illegal  substances  in  the  resi- 
dence, and  engaged  in  at  least  one  aggressive  act  against 
another  resident.  The  hearing  officer  declined  to  evict, 
concluding  that  the  house  rules  did  not  constitute  an  occu- 
pancy agreement  and,  furthermore,  that  the  sole  accom- 
modation made  by  staff,  to  offer  to  have  staff  hold  the 
resident's  cigarettes,  was  insufficient.  Unlike  the  first  CRT 
decision,  the  hearing  officer  also  found  no  likelihood  that 
the  well-being  of  others  would  be  impaired  by  the  resident's 
behavior.9 

These  decisions  reveal  that,  thus  far,  the  hearing  of- 
ficer has  found  only  a  fairly  narrow  set  of  rules  to  consti- 
tute essential  provisions  of  an  occupancy  agreement.  These 
rules  are  those  which  one  would  expect  to  be  included 
within  such  an  agreement,  such  as  rules  about  signing  a 
lease  and  paying  rent.  And,  while  programs  have  brought 
a  number  of  cases  in  which  the  rules  violated  were  those 
which  one  would  see  only  at  a  DMH  residential  program, 
the  decisions  have  not  greatly  expanded  the  scope  of  what 
is  considered  essential  to  an  occupancy  agreement.  In  the 
case  in  which  the  resident  was  alleged  to  have  been  smok- 
ing dangerously,  bringing  home  illicit  substances,  and  ex- 
ceeding the  limit  on  overnight  guests,  a  range  of  house 
rules  would  have  been  violated,  if  the  allegations  had  been 
proven.  However,  the  resident  was  ultimately  evicted  un- 
der the  second  standard  of  the  CRT  law  —  the  danger  the 
resident  presented.  In  the  case  of  the  resident  who  re- 
fused to  accept  any  DMH  involvement  and  to  pay  rent, 
the  eviction  was  on  the  grounds  of  the  latter  issue.  In  the 
case  of  the  resident  who  had  signed  a  list  of  house  rules 


which  he  allegedly  then  violated,  the  hearing  officer  held 
that  no  occupancy  agreement  existed.  Further,  the  hearing 
officer  explained  what  she  would  expect  to  see  in  an  oc- 
cupancy agreement:  "At  a  minimum  it  should  set  forth  the 
identities  of  the  parties,  a  description  of  the  premises,  the 
duration  of  the  agreement,  and  the  obligations  of  the  par- 
ties toward  each  other  for  rent,  maintenance,  behavior  and 
any  unique  circumstances  applicable  to  these  special  types 
of  housing  arrangements."10  Thus  far,  the  only  case  in 
which  the  hearing  officer  defined  as  essential  an  occu- 
pancy agreement  provision  which  is  not  typical  of  ordinary 
tenancy  situations  is  the  case  in  which  being  a  DMH  client 
was  found  to  be  essential  for  remaining  in  the  program. 
However,  this  requirement  is  fundamental  to  participation 
in  all  DMH  residential  programs  and  distinguishes  DMH 
housing  from  the  general  housing  market.  Thus,  a  finding 
that  being  a  DMH  client  is  fundamental  to  an  occupancy 
agreement  is  not  unexpected. 

Two  decisions  also  reveal  a  bit  about  programs'  —  in 
both  cases,  programs  run  by  Vinfen  Corporation  —  use  of 
reasonable  accommodations  to  address  what  is  alleged  to 
be  dangerous  behavior. 1 '  In  the  case  in  which  the  resident 
was  ultimately  evicted  for  dangerous  behavior,  the  pro- 
gram attempted  a  number  of  reasonable  accommodations: 
staff  monitored  the  resident's  smoking  at  15-mmute  inter- 
vals, advised  him  of  a  house  rule  limiting  the  number  of 
overnight  guests  to  two  per  week,  advised  him  repeatedly 
against  bringing  illicit  substances  into  the  house,  and  added 
male  staff  after  the  client  exposed  himself  (although  this 
accommodation  may  have  been  more  for  the  benefit  of 
the  targeted  female  staff  person  than  for  the  resident). 
These  accommodations  were  unsuccessful  and  the  pro- 
gram argued  that  the  resident's  real  need  —  intense  su- 
pervision in  the  form  of  1 :1  shadowing  by  staff —  would 
be  an  unreasonable  imposition  on  a  community  program. 
The  hearing  officer  agreed.  The  decision  does  not  indicate 
if  the  hearing  officer  asked  about  other  accommodations 
and  the  client  appears  not  to  have  requested  them.  Unfor- 
tunately, none  of  the  accommodations  appear  to  be  directed 
to  evaluating  and  responding  to  potential  root  causes  of  the 
resident's  behavior.  By  contrast,  in  the  case  of  the  resident 
who  violated  house  rules  and  was  entangled  with  another 
patient  but  was  not  evicted,  the  hearing  officer  was  ex- 
tremely sensitive  to  the  fact  that  the  program  had  offered 
only  one  accommodation  and  that  it  had  been  a  meager 
one.  Observing  its  inadequacy,  the  hearing  officer  stated 
that  the  accommodation  "lacks  the  type  of  therapeutic  fo- 
cus and  behavioral  support  one  would  expect  from  a  'rea- 
sonable accommodation'  in  the  context  of  a  residential  pro- 
gram designed  for  individuals  with  mental  illness  and  sub- 
stance abuse  difficulties."12  Despite  their  different  out- 
comes, both  cases  demonstrate  the  limited  exploration  of 
accommodations  by  residential  programs  and  suggest  the 
need  to  look  closely  at  vendor's  responses  to  problematic 
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behaviors  of  residents.  And,  these  cases  stand  in  contrast 
to  the  three  cases  discussed  below  in  which  evictions  were 
avoided  through  intensive  negotiation  and  creative  accom- 
)  modations. 

Cases  resulting  in  negotiated  solutions 

A  review  of  these  cases  reveals  creative  solutions 
—  developed  with  the  help  of  the  resident's  attorney  - 
that  have  enabled  residents  to  avert  evictions.  Interest- 
ingly, in  each  case,  eviction  proceedings  had  been  pursued 
following  a  lack  of  attention  to  the  resident's  problems  be- 
yond mental  illness.  In  each  case,  a  combination  of  atten- 
tion to  these  problems  and  greater  self-determination  in 
the  area  of  housing  were  used  successfully  to  avert  evic- 
tion. 

Client  A'3 

In  the  first  case,  a  client,  diagnosed  as  psychotic,  lived 
in  a  high-intensity  group  residence.  The  community  pro- 
gram staff  believed  that  he  was  using  cocaine  and  mari- 
juana. He  was  also  receiving  Haldol  shots  and  the  interac- 
tion between  these  substances  made  him  delusional  and,  in 
the  opinion  of  program  staff,  dangerous.  The  resident  al- 
legedly yelled  at  people  and  punched  someone,  breaking 
the  person's  glasses.  Medication  adjustments  were  unsuc- 
cessful and  the  program  sent  a  notice  under  the  CRT  law 
citing  the  assaults.  At  a  pre-hearing  conference  with  the 
)  vendor,  the  resident's  attorney  opposed  the  eviction.  The 
attorney  argued  that  the  program  should  have  been  ca- 
pable of  working  with  the  client  as  the  vendor  had  con- 
tracted with  DMH  specifically  to  serve  clients  with  high- 
intensity  needs.  In  the  course  of  subsequent  negotiations, 
the  resident  requested  a  transfer  to  another  of  the  vendor's 
residences.  The  resident  argued  that  this  transfer  would 
remove  him  from  a  volatile  environment  in  which  his  needs 
were  not  being  met.  At  the  time  of  the  request,  the  vendor 
only  had  individual  apartments  available.  Aware  of  the 
resident's  desire  for  independence,  the  clinical  support  for 
that  option,  and  concerned  with  the  potential  stress  on  the 
resident  and  other  program  residents  if  the  eviction  pro- 
ceeded, the  vendor  placed  the  resident  in  his  own  apart- 
ment. Apparently,  he  has  done  well  there.  In  this  case,  the 
vendor's  willingness  to  grant  the  resident  a  greater  degree 
of  independence  worked. 

Case  B'4 

Another  case  involved  a  man  in  his  mid-20s  who  suf- 
fered from  depression  and  Tourette's  Syndrome,  the  latter 
causing  him  to  engage  in  unwanted  touching  of  other  resi- 
dents of  his  group  home.  Program  staff  responded  with 
repeated  verbal  and  written  warnings,  noting  a  residence 
|)  rule  regarding  respecting  privacy.  The  resident  continued 
his  behavior  and  other  residents  and  staff,  uneducated  about 
Tourette's,  grew  angry  with  him.  The  resident  was  put  on 
probation  and  harassed.  Part  of  the  problem  was  a  belief 
by  some  of  the  program  staff  that  the  behavior  was  not 


involuntary,  but  volitional  and  attention-seeking.  When  the 
vendor  suggested  it  might  consider  pursuing  eviction,  an 
attorney  became  involved  on  the  resident's  behalf.  Believ- 
ing that  the  resident's  behavior  was,  at  least  in  significant 
part,  involuntary  and  consistent  with  Tourette's,  she  ar- 
gued that  no  amount  of  sanctions  or  warnings  would  elimi- 
nate" the  problem. 

The  attorney  sent  DMH  a  request  for  an  emergency 
modification  to  the  resident's  individual  serv  ice  plan  (ISP ) 
pursuant  to  DMH  regulation.  The  resident  argued  that  he 
needed  a  more  independent  and  private  residential  place- 
ment, providing  a  less  stimulating  environment.  In  order  to 
convince  DMH  and  the  vendor  to  support  greater  residen- 
tial independence,  the  resident  offered  to  replace  a  non- 
challenging  day  program  with  a  more  structured  and  voca- 
tionally-oriented one.  A  more  structured  day  program  would 
provide  supports  to  succeed  in  the  decreased  structure  of 
the  new  living  situation. 

DMH  did  not  immediately  accept  the  proposal.  Re- 
sponding with  a  modified  ISP,  DMH  proposed  transferring 
the  resident  to  a  congregate  lodge.  However,  the  lodge 
was  more  restrictive  than  the  group  home.  It  had  very  close 
monitoring  of  medication,  didn't  allow  resident  residents  to 
be  home  during  the  day,  had  an  1 1  p.m.  curfew,  and  pro- 
hibited overnight  guests.  On  a  visit  to  the  lodge,  the  resi- 
dent found  those  persons  living  there  to  be  older  and  more 
seriously  ill  than  he  was.  Other  proposed  residences  were 
also  depressing  or  didn't  offer  single  rooms  —  even  though 
a  private  room  was  clearly  clinically  indicated  for  the  resi- 
dent. The  resident  rejected  this  ISP.  As  he  pushed  for  a 
formal  hearing  on  the  ISP,  DMH  asked  whether  he  could 
provide  clinical  consensus  in  support  of  his  original  pro- 
posal. The  resident  gained  the  needed  clinical  support  from 
his  treatment  team  and  DMH  redrafted  the  ISP.  As  in  the 
last  case,  a  perhaps  counter-intuitive  solution  —  greater 
independence  in  housing  —  provided  an  effective  solu- 
tion.'5 

Case  C'6 

In  a  third  case,  a  resident  with  a  dual  diagnosis  of 
mental  illness  and  intermittently-treated  substance  abuse 
was  living  in  a  supported  apartment  with  other  residents 
and  with  staff  supervision.  After  a  hospitalization,  the  resi- 
dential vendor  was  concerned  that  the  resident  would  pose 
a  danger  to  herself  and  other  residents  if  she  returned  to 
the  apartment.  The  vendor  discharged  her  to  a  more  su- 
pervised and  structured  residential  program.  The  resident 
received  neither  an  eviction  notice  as  required  under  the 
CRT  law  nor  notice  of  her  right  to  appeal  pursuant  to  DMH 
regulations  regarding  the  ISP  process.  When  this  issue  w  as 
raised,  the  vendor  argued  that  the  resident  had  not  been 
evicted.  The  case  went  before  the  CRT  hearing  officer, 
but  both  parties  decided  to  attempt  a  negotiated  solution. 

The  resident  was  unhappy  with  her  residential  ser- 
vices in  two  respects.  First,  she  found  her  new  placement 
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isolating  and  restrictive  and  wanted  to  return  to  a  supported 
apartment.  Second,  she  argued  that  the  residential  vendor 
had  failed  to  provide  any  supports  specifically  related  to 
her  substance  abuse  problem,  simply  sending  her  to  Alco- 
holics Anonymous  meetings  in  the  community.  In  the  course 
of  negotiations,  the  resident  agreed  to  DMH's  proposal 
that  she  enter  a  short-term  residential  substance  abuse 
program  —  on  the  condition  that,  upon  discharge,  she  would 
be  immediately  placed  in  a  supported  apartment.  As  in  other 
negotiations  discussed  above,  the  accommodation  sought 
took  the  form  of  a  more  independent  living  situation  and 
more  programming  to  address  an  unattended  problem  be- 
yond the  mental  illness. 

Unfortunately,  in  this  case,  the  negotiated  solution  has 
not  yet  been  implemented.  DMH  now  questions  the 
resident's  ability  to  live  in  a  supported  apartment  and  the 
resident  is  seeking  an  independent  evaluation  to  support 
her  belief  that  her  residential  situation  is  actually  contribut- 
ing to  her  decompensation. 

Conclusion 

Despite  problems  with  incomplete  implementation  of 
proposed  plans,  the  cases  described  in  the  previous  sec- 
tion demonstrate  the  value  for  DMH  clients  of  trying  to 
negotiate  solutions  to  housing  crises.  There  are  at  least 
three  reasons.  First,  the  frequent  intermingling  of  psychi- 
atric and  medical  conditions  make  these  cases  complex 
and,  therefore,  perhaps  better  suited  to  slow,  collaborative 
deliberation  than  the  combative,  brief  hearing  process. 

Second,  the  effectiveness  of  the  creative  mixing  of 
services  of  various  intensities  and  degrees  of  supervision 
which  occurred  in  these  cases  suggests  that  there  may  be 
more  worthwhile  reasonable  accommodations  than  is  evi- 
dent on  first  consideration.  More  specifically,  allowing  DMH 
clients  to  pursue  more  self-determined  models  of  housing 
may  have  surprising  clinical  benefits  —  from  providing  in- 
centives to  engage  in  other  forms  of  supports  to  decreas- 
ing problematic  stimuli.  In  fact,  for  some  clients,  the  group 
home  structure,  instead  of  providing  support,  may  be  con- 
tributing to  the  resident's  problem.  Thus,  an  effective  rea- 
sonable accommodation  may  not  necessarily  require  mov- 
ing a  resident  toward  a  more  restrictive  living  situation,  but 
instead  could  involve  giving  the  resident  more  freedom. 

Third,  pursuing  negotiations  is  also  important  given 
the  possible  alternative  outcome  —  eviction.  The  eviction 
process  is  frequently  traumatic  and  destabilizing  for  DMH 
clients.  Further,  even  though  DMH  is  required  to  find  re- 
placement housing  for  persons  evicted  under  the  CRT  pro- 
cess, the  new  housing  is  likely  to  be  more  structured  and 
may  be  more  transitional  than  the  original  housing  (although, 
as  this  article  suggests,  it  perhaps  should  not  be  either). 
Such  a  placement  may  well  represent  a  step  backward  for 
the  client. 

For  all  these  reasons,  pursuing  reasonable  accom- 
modations is  not  only  the  law;  it  also  makes  sense.  In  the 


above-described  cases,  good  solutions  often  came  from 
the  residents  themselves,  and  were  only  given  more  au- 
thority through  their  attorneys'  voice.  Unfortunately,  the 
appointment  of  an  attorney  is  guaranteed  in  CRT  cases 
only  by  an  eviction  notice.  Thus,  advocates  following  the 
CRT  law  should  also  examine  the  extent  to  which  resi- 
dents are  able  to  engage  their  residential  providers  in  dis- 
cussions about  accommodations  prior  to,  not  following,  an 
eviction  notice. 

ENDNOTES 

1  Outside  section  308  of  Chapter  38  of  the  Acts  of  1995. 

:  The  hearing  officer  must  issue  a  written  decision  and  the  occupant  has  the 
right  to  appeal  the  decision  to  Superior  Court.  If  the  occupant  is  evicted 
and  would  otherwise  be  homeless,  DMH  must  find  appropriate  housing  in 
the  least  restrictive  setting  appropriate  to  the  mental  condition  of  the 
occupant.  Id. 

'  The  author  has  not  done  an  exhaustive  search  of  all  cases  in  which 
programs  have  threatened  to  use  the  CRT  law  to  evict  a  resident,  but 
instead  has  chosen  the  cases  herein  because  of  the  creative  negotiations 
which  were  involved. 

4  In  Re:  [redacted]  (October  28,  1996)(available  from  author). 

5  In  Re:  [redacted]  (April  10,  1 997)(available  from  author). 

6  In  Re:  [redacted]  (May  15,  1 997)(available  from  author). 

7  In  Re:  [redacted]  (May  10,  1 998)(available  from  author). 
'  In  Re:  [redacted]  (April  29,  1 998)(available  from  author). 
v  In  Re:  [redacted]  (June  11,  1 998)(available  from  author). 
10  Id.  at  4. 

"  While  only  the  second  standard  of  the  CRT  law  states  that  reasonable 
accommodations  must  be  exhausted,  purusant  to  the  Americans  with  Dis- 
abilities Act,  reasonable  accommodations  should  be  pursued  prior  to  evic- 
tion for  violation  of  the  first  standard  of  the  law  as  well. 

12  In  Re:  [redacted]  (June  11,  1998)  at  4. 

13  The  attorney  for  the  resident  in  this  case  was  Beth  Eisenberg,  Center  for 
Public  Representation. 

14  The  attorney  for  the  resident  in  this  case  was  Beth  Eisenberg,  Center  for 
Public  Representation. 

15  Implementation  of  the  agreement  was  delayed  and  a  CRT  eviction  pro- 
cess commenced.  However,  the  resident  subsequently  found  other  housing 
consistent  with  his  ISP. 

16  The  attorney  for  the  resident  in  this  case  was  Karen  Owen,  Center  for 
Public  Representation. 
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$28  million  reserve  within  the  budget  of  the  Executive  Office  for  Admin- 
istration and  Finance.  The  funding  was  to  be  directed  to  provide  salary 
increases  to  "personnel"  who  are  employed  by  private  human  service 
providers  that  deliver  human  and  social  services  under  contract  with  the 
state  and  who  earn  less  than  $30,000  per  year.  Funds  could  also  be  used  for 
employee-related  costs  associated  with  the  salary  increases.  Commonwealth 
of  Mass.,  Conference  Comm.,  Report  of  H.  5501  andS.  2230,  at  2-91  (1998). 
Anne  Herbst,  Organizing  Director  for  SEIU  Local  509,  estimated  that  this 
appropriation  would  translate  into  an  in-pocket  raise  for  workers  of  ap- 
proximately 4%.  Telephone  Interview  with  Anne  Herbst  (July  22,  1998). 
In  a  veto  amending  this  line-item,  Governor  Cellucci  cut  $6.5  million 
from  the  $28  million  reserve  and  deleted  a  provision  that  would  have 
extended  it  to  include  "providers  of  family  planning  services."  Massachu- 
setts Fiscal  Year  1999  Budget,  supra  note  74. 

"  104  CM R  32.00  seq. 
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Legislative  Highlights 

Kate  Dulit,  attorney 
Mental  Health  Legal  Advisors  Committee 

(Please  note:  The  following  entries  were  accurate  as  of 
July  31,  1998.  The  status  of  bills  may  have  changed  since  that 
date.  H.  =  House,  S.  =  Senate) 

Mental  Health  Parity 

S.2165  required  full  parity  for  mental  health  and  sub- 
stance abuse  outpatient  and  inpatient  services  making  cov- 
erage for  these  services  the  same  as  that  for  physical  ill- 
ness. The  bill  eliminated  the  $500  minimum  mandated  out- 
patient mental  health  coverage  found  in  M.G.L.  ch.  175, 
s.47B(c)  thereby  entitling  adults  with  serious  mental  ill- 
ness and  children  with  serious  emotional  disturbance  to  all 
services  that  are  medically  necessary.  Moreover,  this  Sen- 
ate draft  prohibited  companies  from  requiring,  as  a  condi- 
tion to  receiving  mental  health  benefits,  consent  to  the  dis- 
closure of  information  under  different  terms  than  required 
for  the  disclosure  of  information  for  other  medical  treat- 
ment. The  clause  contained  in  previous  drafts  of  this  legis- 
lation limiting  the  kind  of  information  asked  for  in  initial 
sessions  was  eliminated  in  favor  of  the  parity  clause.  Ad- 
ditionally, this  bill  mandated  that  all  authorizations  and  de- 
nials of  services  be  done  by  a  licensed  mental  health  pro- 
fessional. The  bill  created  a  more  flexible  insurance  cov- 
erage including  an  array  of  home  and  community-based 
outpatient  services  in  the  least  restrictive,  clinically  appro- 
priate setting  within  the  mandated  benefit  for  outpatient 
mental  health  and  substance  abuse  services.  A  range  of 
alternative  services  for  children  and  adolescents  were  also 
included  in  the  bill.  It  required  psychopharmacological  ser- 
vices and  neuropsychological  assessment  services  to  be 
treated  as  a  medical  benefit  and  covered  in  a  manner  iden- 
tical to  all  other  medical  services.  S.2 1 65  was  unanimously 
passed  by  the  Senate  and  referred  to  the  House.  On  May 
1 8, 1998,  Governor  Cellucci  officially  endorsed  the  bill. 

The  Senate  mental  health  parity  bill  was  waylaid  in 
the  House.  In  the  last  days  of  the  session,  the  Senate  bill 
was  marginalized  and  merged  with  the  stalled  omnibus 
HMO  bill.  For  more  information,  call  Elena  Eisman,  Mas- 
sachusetts Mental  Health  Coalition,  (617)  523-6320. 
Omnibus  HMO  Bill 

H.463 7  provided  consumer  protection  for  people  en- 
rolled in  managed  care  plans,  particularly  in  the  areas  of 
access  to  care,  the  patient-doctor  relationship,  and  patient 
rights.  With  respect  to  access,  the  bill  mandated  coverage 
of  emergency  room  treatment  that  the  average  person 
would  view  as  an  emergency,  eliminated  the  need  for  re- 
peat referrals  for  chronically  ill  persons  seeing  a  specialist, 
and  made  translation  and  interpretation  services  available. 
In  the  area  of  the  patient-doctor  relationship,  the  bill  en- 
sured patient  consent  and  participation  in  treatment  and 


limited  the  conflict  of  interest  between  a  provider's  well 
being  and  the  best  interest  of  the  patient  by  limiting  finan- 
cial incentives.  As  to  patient  rights,  the  bill  created  an  Of- 
fice of  Managed  Care  Oversight  Office,  established  mini- 
mum requirements  for  internal  grievance  processes,  re- 
quired disclosure  of  information  about  the  insurance  plan, 
prohibited  collection  of  money  from  patients  when  the  ser- 
vice is  covered,  and  allowed  for  bankruptcy  protection. 

Competing  bills  dealing  with  consumer  protections  and 
due  process  for  people  in  managed  care  plans  were  passed 
by  the  Senate  and  the  House  but  substantial  opposition  from 
HMO's  put  off  any  conference  agreement  in  the  formal 
session.  For  more  information,  contact  Becky  Derby,  Health 
Care  for  All,  (617)  350-7279,  ext.  1 87. 

Civil  Commitment 

The  major  casualty  of  the  legislative  session  was  the 
Civil  Commitment  R.eform  bill.  Over  two  years  ago  we 
published  in  the  Advisor  the  personal  accounts  of  how  some 
private  hospitals  and  clinicians  use  and  abuse  the  §  12  com- 
mitment law.  A  year  later,  the  Boston  Globe  spot-lit  the 
continuing  abuse.  After  receiving  the  reports  and  testi- 
mony of  Judge  Maurice  Richardson's  District  Court  Com- 
mittee, DMH,  CPR,  MHLAC  and  others,  Representative 
Michael  Cahill's  reform  bill  (H.5593,  formerly  H.5402)  was 
reported  out  favorably  by  the  Joint  Committee  on  Human 
Services  &  Elderly  Affairs  and  referred  to  House  Ways 
and  Means  Committee.  Despite  the  endorsement  of  the 
Massachusetts  Bar  Association  and  vigorous  efforts  of 
mental  health  advocates  and  consumers,  it  quietly  died  there. 

The  bill  would  have  shortened  the  overall  time  frame 
between  an  involuntary  admission  and  an  initial  court  re- 
view from  a  maximum  of  24  days  to  a  maximum  of  eight 
business  days.  The  bill  also  provided  for  an  emergency 
hearing  no  later  than  the  next  business  day  after  request  in 
cases  of  abuse  or  misuse  of  the  admission  provision.  The 
bill  further  provided  for  the  appointment  of  a  Committee 
for  Public  Counsel  Services  attorney  for  persons  on  an 
emergency  admission  (unless  the  person  declines  to  have 
an  attorney  appointed).  In  addition,  the  bill  prohibited  a  phy- 
sician from  allowing  a  person  to  sign  in  as  a  conditional 
voluntary  patient  unless  the  physician  has  determined  that 
the  person  has  the  capacity  to  understand  the  import  of 
that  decision. 

While  H.5593  represented  a  major  improvement  over 
existing  civil  commitment  law,  mental  health  advocates 
sought  several  changes  in  the  bill.  First,  the  bill  as  reported 
required  that  hearings  be  held  at  the  facility  unless  the  court 
determines  otherwise;  advocates  sought  to  change  that  pro- 
vision so  that  hearings  could  be  held  at  the  courthouse  upon 
request  of  a  patient  or  his  or  her  attorney.  Second,  advo- 
cates want  civil  commitment  reform  to  include  meaningful 
remedies  if  a  person  has  been  harmed  due  to  being  invol- 
untarily hospitalized  in  violation  of  law. 

For  more  information,  contact  Jennifer  Honig,  Men- 


26 


ADVISOR 


Summer  1998 


tal  Health  Legal  Advisors  Committee,  (617)  338-2345,  ext. 
25. 

Guardianship  Standards 

H.5049  proposed  numerous  changes  to  the  Uniform 
Probate  Code  including  a  section  on  guardianship  reform. 
The  bill  incorporated  most  of  the  provisions  contained  in  a 
previous  bill,  H.2 149,  which  sought  to  modernize  guardian- 
ship law  by  changing  the  legal  standard  used  to  determine 
whether  or  not  a  guardian  is  necessary.  H.5049  required 
the  court  to  make  specific  findings  of  incapacity  and  tailor 
the  guardian's  powers  to  meet  the  particular  needs  of  the 
incapacitated  person.  The  bill  proposed  a  new  legal  stan- 
dard based  on  "incapacity"  or  functional  limitations  which 
may  lead  to  a  person's  inability  to  take  care  of  him/herself, 
rather  than  on  "mental  illness."  The  bill  also  provided  some 
additional  due  process  protections  for  the  proposed  ward, 
including  the  right  to  be  present  at  the  hearing.  Finally,  the 
bill  directed  the  court  to  determine  that  the  proposed  guard- 
ian is  fit  for  the  responsibilities  associated  with  guardian- 
ship. The  bill  was  sponsored  by  Rep.  Rogers  on  behalf  of 
the  Massachusetts  Bar  Association  and  the  Boston  Bar 
Association.  Support  for  this  bill  was  widespread  including 
the  Attorney  General,  the  Probate  Court  judges,  the  pri- 
vate bar,  and  the  Guardianship  Task  Force.  Hearings  on 
this  bill  were  held  in  the  Judiciary  Committee,  but  the  bill 
was  not  reported  out  of  the  Committee.  For  more  infor- 
mation, contact  Wynn  Gerhard,  Greater  Boston  Legal  Ser- 
vices, 371-1270,  ext.  424. 


Managed  Care  Update  continued  from  page  4 

■  Readmission  rate  for  disabled  adults  -  30-day 
readmission  rates  no  greater  than  20%  for  disabled  adults 
as  recorded  by  85%  of  network  inpatient  psychiatric  pro- 
viders,32 

■  Child/adolescent  readmission  to  previously 
treating  facility  -  at  least  85%  of  child/adolescent  read- 
missions  occurring  within  one  year  would  be  to  the  same 
inpatient  mental  health  facilities  that  were  the  sites  of  prior 
admissions,33 

■  Primary  care  clinician  linkage  -  evidence  in  at 
least  25%  of  the  charts  of  disabled  adults  admitted  to  inpa- 
tient psychiatric  facilities  that  the  facility  has  notified  the 
primary  care  clinicians  of  the  admission,3"1 

■  Disabled  adult  participation  in  aftercare  plan- 
ning -  documentation  of  disabled  adult  participation  in  dis- 
charge/aftercare planning,  the  compliance  target  being  at 
least  20%  over  first  quarter  FY98,35 

■  Intensive  case  management  -  an  increase  of 
100  individuals,  at  least  75  of  whom  are  dually-diagnosed, 
in  intensive  case  management, 

■  Mass  Health  enrollment  -  mailing  of  Mass 
Health  application  materials  to  and  following  up  with  DMH 
clients  to  Mass  Health  recipients, 


■  Network  procurement  -  timely  network  pro- 
curement, as  measured  by  written  notification  of  status 
mailed  to  all  provider  applicants,  by  September  26,  1997, 

■  Child/adolescent  crisis  intervention  capacity 

-  ensure  child/adolescent  crisis  intervention  capacity,  as 
documented  by  contracted  emergency  services  programs 36 

■  Child/adolescent  inpatient  capacity  -  inpatient 
capacity  for  children/adolescents  available  to  85%  of  en- 
rollees  within  45  miles  or  60  minutes  of  their  place  of  resi- 
dence provided  that  such  a  facility  exists,37  and 

■  Trainings  -  6  substance  abuse  identification  and 
intervention  trainings  for  emergency  service  program  clini- 
cal staff,  10  cultural  and  linguistic  competency  trainings, 
and  2  quality  improvement  forums. 

The  Partnership,  however,  was  falling  short  on  the 
standards: 

■  Disabled  adult  aftercare  planning  -  the  per- 
centage of  charts  for  disabled  adults  discharged  from  in- 
patient psychiatric  hospitals  with  evidence  of  completed 
aftercare  planning  to  be  the  lesser  of  95%  or  7.5%  above 
the  performance  level  in  the  Partnership's  first  year,38 

■  Adult  aftercare  -  a  15%  increase  over  the 
Partnership's  first  year  performance  level  of  the  percent- 
age of  adults  discharged  from  inpatient  psychiatric  treat- 
ment who  receive  outpatient  treatment  within  3  business 
days  of  discharge,39 

■  Medication  monitoring  -  a  20%  increase  over 
the  Partnership's  first  year  performance  level  of  the  per- 
centage of  recipients  discharged  from  in  inpatient  psychi- 
atric facility  who  attend  within  21  days  of  discharge  an 
outpatient  medication  service  appointment,40 

■  Claims  processing  -  at  least  85%  of  all  adjudi- 
cated initial  provider  claims  submitted  electronically41  and 

■  Reporting  -  timely  and  adequate  reporting  to 
DMA. 

Conclusion 

The  public  expects  the  government  to  monitor  the 
performance  of  vendors  with  whom  it  contracts.  In  this 
instance,  DMA  is  responsible  for  monitoring  the  quality  of 
care  provided  under  the  Partnership's  management.42 
Whether  it  is  because  of  lack  of  resources,  lack  of  inter- 
est, or  problems  inherent  in  probing  the  private  enterprises 
involved  with  privatized  public  services,  DMA  has  failed 
to  do  so. 

Three  key  questions  should  be  answered  before  any 
further  extension  of  privately  managed  mental  health  care: 

■  What  has  happened  to  the  quality  of  care  and  qual- 
ity of  life  for  those  Medicaid  recipients  and  DMH  clients 
whose  mental  health  and  substance  abuse  services  have 
been  privately  managed? 

■  If  there  have  been  savings  due  to  the  private  man- 
agement of  these  services,  where  has  the  money  gone? 

■  Can  the  public  sector  manage  these  services  more 
humanely  and  less  expensively,  given  the  absence  of  in- 
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centives  and  costs  attributable  to  the  need  to  produce  a 
return  for  stockholders  and  other  owners? 

ENDNOTES 

1  As  noted  in  previous  Advisor  articles,  calculations  of  savings  often  as- 
sume a  growth  in  expenditures  attributable  to  a  continued  failure  to  adjust 
payments  to  providers.  This,  of  course,  assumes  that  the  Administration  is 
fearful  of  alienating  provider  groups  and  prefers  to  let  a  private  contractor 
do  its  "dirty  work."  Furthermore,  these  calculations  often  omit  the  high 
administrative  expenses  of  private  contractors,  as  well  as  the  government's 
administrative  costs  attributable  to  attracting,  negotiating  with,  and  over- 
seeing the  companies  that  manage  services.  Nor  is  an  analysis  made  of  the 
effect  of  shifting  service  dollars  to  administrative  costs.  See,  Susan  Fendell, 
Menial  Health  Managed  Care:  MHMA  Report  Card  Mixed,  Conflict  Be- 
tween Profits  and  Consumers,  40  Advisor  5,  8  (Spring  1994)  and  Susan 
Fendell,  The  "New  Face  of  Managed  Care  in  Massachusetts:  Medicaid's 
Partnership  with  DMA  and  DMH,  45  Advisor  8  (Fall  1996). 

2  All  references  to  MHMA  claims  data,  including  expenditures,  are  from 
Mental  Health  Management  of  America,  Expenditure  Report  Based  on 
Date  of  Service  (Dec.  31,  1996),  unless  otherwise  noted. 

3  Partnership  claims  data,  including  expenditures,  are  from  Partnership, 
Behavioral  Health  Program  Advisory  Council  Run  (From  4/03/98  BHA 
meeting),  DMA:  Persons  with  Disabilities  Only  and  DMA:  Families  and 
Children  Only  (Report  Run  Date:  5/15/98)[for  FY97],  and  from  Partner- 
ship, Special  Utilization  Cost  Report,  DMA:  Persons  with  Disabilities 
Only  and  DMA:  Families  and  Children  Only  (Report  Run  Date:  7/31/ 
98)[for  the  first  half  of  FY98],  unless  otherwise  noted. 

4  Enrollment  data  is  from  the  following  sources:  MHMA,  Untitled  Fax 
from  Lawrence  T.  Williams  (Sept.  20,  1995)[for  July  1992  through  June 
1993);  DMA,  Number  of  Recipients  (DMA  Benefit  Plan  on-line  data  as  of 
6/26/96)[for  July  1993  through  March  1996];  Undated/Untitled  Printout 
of  Enrollment  Data  from  July  1995  through  November  1996  [for  April 
1996  through  June  1996];  Partnership,  Behavioral  Health  Program  Advi- 
sory Council  Run  (From  4/03/98  BHA  meeting),  DMA:  Persons  with  Dis- 
abilities Only  and  DMA:  Families  and  Children  Only  (Report  Run  Date:  5/ 
15/98)[for  July  1996  through  June  1997];  Partnership,  Special  Utilization 
Cost  Report,  DMA:  Persons  with  Disabilities  Only  and  DMA:  Families  and 
Children  Only  (Report  Run  Date:  7/31/98)[for  July  1997  through  Decem- 
ber 1997]. 

5  A  1997  study  by  Mental  Health  Corporations  of  Massachusetts,  Inc.  of 
MHMA  calendar  year  1993-1995  data  came  to  the  conclusion  that,  ex- 
cluding medication  services,  spending  for  outpatient  services  tracked  Med- 
icaid enrollment.  However,  the  study  concluded  that  there  was  a  decrease 
in  the  number  of  sessions  per  user  of  .21%  between  1993  and  1995.  Mental 
Health  Corporations  of  Massachusetts,  Inc.,  The  Medicaid  Mental  Health/ 
Substance  Abuse  Program:  Trends  in  Utilization  of  Outpatient  Mental 
Health  Services,  Calendar  Years  1993-1995  (Jan.  21,  1997)(available  from 
MHCM,  Boston,  MA). 

6  See  endnote  8  infra  for  information  about  adjustments  made  to  data  to 
reflect  disparities  in  MHMA  and  Partnership  data. 

7  Unadjusted  units  paid  for  outpatient  therapy  by  MHMA  from  July  1994 
through  June  1995  ranged  from  92  thousand  to  143.7  thousand;  during  the 
first  year  of  the  Partnership,  the  units  paid  for  outpatient  therapy  ranged 
from  43.8  thousand  to  55.3  thousand.  Comparing  those  two  time  periods, 
the  Partnership  cut  the  numbers  of  units  per  user  of  these  services  by  more 
than  a  third.  Under  the  Partnership,  the  number  of  sessions  per  user  aver- 
aged around  two. 

8  Therapy  and  medication  service  expenditures  and  units  were  adjusted 
based  upon  a  July  13,  1998  telephone  interview  with  with  Sara  Hartman, 
former  MHMA  Boston  Regional  Manager.  She  stated  that  5%  of  psychia- 
try claims  were  for  therapy,  but  otherwise  was  too  expensive  a  service  to 
be  used  in  that  manner.  She  stated  that  community  health  centers  provided 
about  60-70%  therapy  and  30-40%  medication  services  (adjusted  to  deter- 
mine therapy  figures  in  this  paper  using  the  60/40  ratio),  and  outpatient 
mental  health  clinics  provided  80-85%  therapy  and  15-20%  medication 
services  (adjusted  for  the  aforementioned  purpose  using  the  80/20  ratio). 
If  the  number  of  persons  receiving  therapy  from  psychiatrists  not  associ- 
ated with  clinics  and  centers  was  higher  than  5%,  as  Ms.  Hartman  later 
indicated,  then  the  Partnership  cuts  in  therapy  would  be  further  accentu- 
ated. 


'  Managed  care  hit  on  depression  treatment,  Boston  Globe  (1998).  The 
same  may  be  true  for  substance  abuse  treatment.  Given  a  61.95%  drop  in 
inpatient  substance  abuse  expenditures  between  1993  and  1995,  Mental 
Health  Corporations  of  Massachusetts,  Inc.,  The  Medicaid  Mental  Health/ 
Substance  Abuse  Program:  Trends  in  Utilization  of  Outpatient  Mental 
Health  Services,  Calendar  Years  1993-1995,  Table  1,  supra  n.  5,  there  is 
cause  for  concern.  Clients  who  stay  in  treatment  longer  report  better 
outcomes.  US  General  Accounting  Office,  Drug  Abuse:  Research  Shows 
Treatment  Is  Effective  but  Benefits  May  Be  Overstated  (March 
1998)(GAO/HEHS-98-72),  at  24-25.  Since  longevity  of  treatment  is  di- 
rectly related  to  lower  criminal  activity,  the  impact  of  reduce  care  is  of 
concern  to  society  at  large.  Id.  at  24. 

10  Telephone  interview  with  Carol  Hartman,  Nurses  United  for  Responsible 
Service  (Aug.  3,  1998). 

"  Prior  Advisor  articles  explain  why  managed  care  companies  find  offer- 
ing medication  services  to  be  more  profitable  than  offering  therapy.  The 
articles  also  address  the  drawbacks  to  consumers  of  such  treatment  strat- 
egy. See,  Susan  Fendell,  Managed  Care  Update,  41  Advisor  9  (Fall  1994); 
Susan  Fendell,  Mental  Health  Managed  Care:  MHMA  Report  Card  Mixed. 
Conflict  Between  Profits  and  Consumers,  40  Advisor  4,  7,  11  n.  49  (Spring 
1994). 

12  Part  of  the  cut  is  attributable  to  a  change  in  billing  practices  wherein 
complex  visits  that  constituted  two  units  under  MHMA  are  billed  as  one 
unit  under  the  Partnership.  Even  if  there  is  not  billing  equivalency  in  unit 
definitions  between  MHMA  and  the  Partnership,  the  fact  that  the  unit 
drop  is  echoed  by  a  cut  in  expenditures  per  recipient  indicates  abbreviated 
terms  of  service  for  medication  users  or  the  use  of  less  highly  paid  profes- 
sionals, with  its  consequences. 

13  Telephone  interview  with  Elena  Eisman  (July  31,  1998). 

14  Telephone  interview  with  Elena  Eisman  (June  17,  1998). 

15  DMA  (and  the  Partnership)  differentiates  between  an  "initial  appeal" 
and  an  "informal  reconsideration  "  Letter  from  Laurie  Ansorge  Ball,  Be- 
havioral Health  Programs,  Division  of  Medical  Assistance  (July  2,  1998). 
Providers  and/or  Partnership  staff  may  experience  confusion  as  to  whether 
an  "informal  reconsideration"  or  a  Level  I  clinical  appeal  is  being  made,  as 
either  can  be  done  verbally.  Partnership,  Network  Provider  Manual,  §4.3.1, 
p.  48  (June  1,  1997,  as  amended  Aug.  27,  1997)[hereinafter  referred  to  as 
Provider  Manual].  However,  a  Level  I  clinical  appeal  is  to  be  performed  by 
a  Peer  Reviewer  who  was  not  involved  in  the  original  non-authorization 
decision.  Id.  Another  source  of  confusion  may  be  the  difference  between  a 
Level  I  clinical  appeal  and  an  administrative  appeal.  The  latter  is  to  be 
filed  when  a  provider  disagrees  with  a  Partnership  determination  that  it 
has  not  followed  Partnership  policies  and  procedures  with  respect  to  filing 
claims.  Telephone  interview  with  Meg  Anzalone  (Aug.  3,  1998).  An  ad- 
ministrative appeal  must  be  submitted  in  writing.  Manual  §7.1,  p.  157. 
Providers  are  reluctant  to  spend  the  time  to  file  a  written  appeal,  thereby 
making  such  appeals  rare.  Interview  with  Elena  Eisman,  Massachusetts 
Psychological  Association  (July  10,  1998). 

16  Telephone  interview  with  Elena  Eisman  (June  17,  1998). 

17  Letter  from  Laurie  Ansorge  Ball,  Behavioral  Health  Programs,  Division 
of  Medical  Assistance  (July  2,  1998). 

lx  Service  Access  and  Outcomes\Readmissions\Readmission  Rates  12-97.doc 
in  Executive  Office  of  Health  and  Human  Services,  The  Division  of  Medi- 
cal Assistance,  Department  of  Mental  Health.  Behavioral  Health  Pro- 
gram, Quarterly  Report  to  the  House  and  Senate  Committees  on  Ways  and 
Means,  Containing  Data  from  the  First  and  Second  Quarter  of  Fiscal  Year 
1998  (dated  May  1998,  actually  submitted  June  1998)[hereinafter  re- 
ferred to  as  Legislative  Report]. 

19  The  FY97  contract  between  DMA  and  the  Partnership  awarded  the 
Partnership  a  $333,333  bonus  for  keeping  the  7-day  readmission  rate  for 
the  same  diagnosis  at  or  below  5%.  Contract,  App.  A.  §5.1.C.5.C,  pp  44- 
45.  According  to  Meg  Anzalone,  Vice  President  for  Quality  Management. 
Partnership,  the  actual  measurement  was  based  upon  those  readmitted 
whose  diagnosis  fell  within  the  same  diagnostic  category,  not  specific 
diagnoses.  Interview  with  Meg  Anzalone  (June  12,  1998). 

:"  Partnership,  Readmission  Rates  Adult  Inpatient  Psychiatric  7  &  30  Day 
Rates  (undated  -  data  shown  covers  July  1996  through  December  1997). 

Id. 
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22  Id. 

23  The  methodologies  used  in  the  undated  Partnership  Report  and  the 
MHMA  report  are  unclear.  If  one  looks  at  readmission  to  any  level  of  care 
following  discharge  from  an  inpatient  facility,  the  MHMA  30-day  rates 
are:  adult  16-22%,  adolescent  11-14%,  and  children  6-9%.  Lawrence  T. 
Williams,  Chief  Operating  Officer,  MHMA  Readmission  Rates  (July  28, 
1994). 

24  MHMA,  R\  Reducing Readmissions  Responsibly  (1995). 

25  Id.  at  §5. l.C. 5  b. 

2''  Infra  at  endnote  38. 

:7  Fax  from  Laurie  Ansorge  Ball,  Director,  Behavioral  Health  Programs, 
Division  of  Medical  Assistance  to  Susan  Fendell  at  3  (July  8,  1998). 

28  See.  Susan  Fendell,  Year  One  of  the  Partnership:  What  a  Performance,  47 
Advisor  56,  57-59  (Fall/Winter  1997). 

29  Partnership,  FY  98  Performance  Standard  Summary  Report  (dated  June 
1,  1998).  Unless  otherwise  noted,  all  further  references  to  Partnership 
compliance  with  FY98  performance  standards  are  to  this  document.  The 
standards  themselves  may  be  found  at  First  Amendment  to  the  Common- 
wealth of  Massachusetts  Executive  Office  of  Health  and  Human  Services 
Division  of  Medical  Assistance  Standard  Contract  between  the  Division  of 
Medical  Assistance  and  the  Massachusetts  Behavioral  Health  Partnership 
Dated  July  1,  1996. 

30  Achieved  90%  rate  through  December  1997. 


31  Achieved  rate  of  52.3%  of  discharges  through  November  1997. 

32  Achieved  rate  of  under  20%  for  93.7%  of  providers  through  February 
1998. 

33  Achieved  rate  of  95%  through  April  15,  1998. 

34  Achieved  rate  of  54%  through  December  1997. 

35  Target  90%;  achieved  rate  of  93%  through  December  1997. 

36  Achieved  rate  of  81.2%  of  emergency  service  program  compliance  as  of 
May  28,  1998.  However,  only  86%  of  these  programs  signed  two  protocol 
agreements  with  Department  of  Social  Services  and  DMH  children's  resi 
dential  providers  in  their  service  areas. 

37  Achieved  rate  of  96%  for  the  second  quarter  of  FY98. 

38  Target  91.6%;  achieved  rate  of  88%  through  December  1997. 

39  Target  62.6%;  achieved  rate  of  57.55%  through  March  1998. 

40  Target  58.1%;  achieved  rate  of  50.76%  through  January  1998. 

41  Achieved  rate  of  84.8%  through  May  1998. 


42  "The  bottom  line  is  that  DMH  holds  DMA  accountable  and  DMA  hold 
its  MH/SA  vendor  accountable."  Massachusetts  Department  of  Mental 
Health,  State  Mental  Health  Plan,  1999  Block  Grant  Application  (Draft  -! 
Sept.  1998)(circulated  August  1998)  at  26. 
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Message  from  the  Director 

In  this  double  issue  of  the  Advisor  we  explore  in  depth 
important  aspects  of  access  to  health  care,  education  and  hous- 
ing, which  hopefully  will  contribute  to  greater  public  under- 
standing of  mental  health  needs.  Susan  Fendell  updates  her 
continuing  reports  on  DMA 's  managed  care  experiment.  Jenni- 
fer Honig  provides  a  comprehensive  review  of  the  evolution  of 
housing  programs  and  suggests  advocacy  strategies  to  over- 
come barriers  to  affordable  housing  for  people  with  mental 
disability.  Gina  Yarbrough  and  I  work  through  the  maze  of 
educational  evaluations  and  planning.  Our  study  suggests  that 
the  March  30  State  Board  of  Education  proposal  to  cut  back 
on  parental  access  to  independent  evaluations,  is  yet  another 
example  of  a  false  solution  to  a  complex  problem.  The  harm 
from  Commissioner  Driscoll 's  revised  regulation  will  be  felt 
most  by  families  with  students  who  are  seriously  emotionally 
disturbed.  The  revision  should  not  be  adopted  at  this  time. 

At  no  time  in  the  25  years  that  the  Mental  Health  Legal 
Advisors  Committee  has  published  these  "Notes"  has  public 
awareness  of  mental  health  concerns  been  greater.  Both  in  Mas- 
sachusetts and  nationally,  political  debate  and  judicial  deci- 
sions are  focusing  attention  on  public  responsibility  for  a  broad 
range  of  mental  health  services  and  the  civil  rights  of  citizens 
who  come  into  the  mental  health  system. 

In  Washington  this  spring,  the  President  will  convene  the 
first  White  House  Conference  on  Mental  Health.  Congressional 
hearings  will  be  held  on  bipartisan  legislation  to  effectively 
prohibit  dangerous  and  unnecessary  restraint  in  mental  health 
facilities.  In  Massachusetts,  Sen.  Frederick  Berry  has  intro- 
duced restraint  legislation  that  would  extend  the  tried  and 
proven  policies  of  Departments  of  Mental  Health  and  Mental 
Retardation  to  other  state  operated  and  licensed  programs  (see 
Looking  for  Uniformity  at  p.  25). 

The  U.S.  Supreme  Court  after  oral  arguments,  on  April 
21,  will  take  under  advisement  the  case  o/L.C.  v.  Olmstead,  and 
determine  whether  or  not  the  Americans  with  Disabilities  Act, 
and  regulations  prohibit  a  state  from  providing  mental  health 

continued  on  back  cover 
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Advocating  for  Housing  tor  People  with 
Serious  Psychiatric  Disabilities1 

Jennifer  Honig 
Staff  Attorney 
Mental  Health  Legal  Advisors  Committee 

Individuals  with  severe  psychiatric  disabilities  who 
are  poor  historically  have  faced  significant  obstacles  in  ob- 
taining affordable  housing.  In  the  last  two  decades,  hous- 
ing advocates,  public  policy  researchers  and  public  offi- 
cials have  pressed  for  the  expansion  of  a  new  housing  model 
in  which  community  integration  and  client-driven  housing 
are  paramount.  Despite  this  growing  activism,  these  ideas 
have  not  been  fully  implemented  in  Massachusetts  and  there 
is  need  for  further  advocacy. 

I.  Developing  a  housing  model 

Rejecting  the  residential  continuum 

In  the  last  hundred  years,  this  nation  has  experienced 
a  shift  in  philosophy  regarding  the  treatment  of  people  with 
disabilities,  from  a  belief  that  treatment  could  best  be  ac- 
complished in  isolated  institutions  to  a  belief  that  place- 
ment in  the  larger  community  is  both  healthful  and  just. 
Many  social  commentators  have  described  and 
deconstructed  this  progression  of  people  with  disabilities 
from  institutionalization  to  integration.2  In  the  1960s  and 
1970s,  as  a  result  of  a  convergence  of  factors,  large  num- 
bers of  people  left  psychiatric  facilities  for  the  community. 
Between  1965  and  1975,  the  average  population  of  mental 
institutions  dropped  from  475,000  to  191,000.3  With  this 
shift  came  a  growing  demand  for  housing  from  people  with 
psychiatric  disabilities  —  a  demand  which  the  affordable 
housing  market  could  not  meet. 

In  response  to  this  shortage  of  housing,  state  and  lo- 
cal mental  health  authorities  (MHAs)  became  housing  pro- 

continued  on  next  page 
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viders.  Instead  of  developing  mainstream  housing,  how- 
ever, the  MHAs  developed  housing  programs  that  incor- 
porated treatment  objectives  with  occupancy.  The  first 
models  of  transitional  halfway  houses  emerged  in  the  1 960s, 
followed  by  the  residential  continuum  concept  in  the  1 970s.4 
Treatment  was  the  goal: 

Instead  of  focusing  on  the  need  for  permanence  and 
stability  in  housing,  many  early  MHA- sponsored 
housing  programs  emphasized  continuity  of  mental 
health  treatment.  They  proposed  to  move  consum- 
ers through  a  "residential  continuum,"  stretching 
from  the  hospital  to  emergency  shelter,  through  group 
homes  to  supported  apartments  and,  eventually,  to 
independent  living  in  mainstream  housing.  At  every 
stage,  progress  is  linked  to  acceptance  of  mental 
health  services.5 

MHAs  developed  a  range  of  residences  such  as 
quarterway,  halfway  and  three  quarterway  houses,  family 
foster  care,  crisis  alternative  models,  Fairweather  Lodges, 
boarding  homes,  nursing  homes  and  homeless  shelters.6 
They  were  similar  in  that  they  were  typically  segregated, 
professionally  staffed  and  congregate.7  But,  while  the  resi- 
dential continuum  was  supposed  to  include  end  of  the  line 
mainstream  housing,  MHAs  produced  little  at  this  end  of 
the  continuum.8 

At  the  same  time  as  this  residential  continuum  was 
developing,  people  with  disabilities  and  their  advocates  were 
promoting  the  inclusion  of  people  with  disabilities  in  the 
larger  society.9  By  the  1980s,  many  in  the  mental  health 
field,  increasingly  critical  of  the  residential  continuum,  had 
turned  to  an  alternative  model:  supported  housing. 

The  supported  housing  model 

Advocates  for  independent  living  proposed  an  alter- 
native, the  "supported  housing"  model.  The  model  was 
organized  around  the  principles  that  consumers  should 
choose  their  living  situations;  live  in  normal,  stable  housing, 
not  in  mental  health  programs;  and  have  services  and  sup- 
ports available  to  them  in  these  settings.10  In  this  new  world 
view,  "people  are  seen  as  citizens  with  a  potential  for,  and 
a  right  to,  full  community  participation  and  integration."1 1 

Today,  these  principles  are  widely  recognized.  In  fact, 
over  ten  years  ago,  state  mental  health  program  directors 
already  had  called  for  housing  that  maximized  community 
integration.  They  decried  housing  that  set  time  limits  for 
residency;  urged  that  mental  health  clients  should  have  the 
opportunity  to  select  housing  from  the  same  range  of  op- 
tions available  to  general  public;  called  for  necessary  sup- 
ports to  reach  these  goals  including  case  management,  cri- 
sis intervention  and  rehabilitation  services  observing  that 
these  supports  should  be  available  regardless  of  living  ar- 
rangement; and  pressed  for  services  which  were  flexible 
and  individualized  and  provided  with  attention  to  personal 
dignity.12 
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In  1990,  Priscilla  Ridgway  and  Anthony  Zipple,  both 
working  at  the  time  in  the  Massachusetts  mental  health 
system,  summarized  the  key  features  of  the  supported  hous- 
ing model.13  Presented  below,  the  features  they  identified 
distinguish  this  model  from  the  residential  continuum. 

A  home,  not  just  a  residential  treatment  setting 

According  to  Ridgway  and  Zipple,  it  is  necessary  to 
see  a  place  of  residence  as  a  home  and  not  a  treatment 
setting.14  While  a  person  may  be  able  to  access  treatment 
and  support  services  from  the  home,  receiving  treatment 
should  not  be  a  condition  for  accessing  or  remaining  there. 
Instead,  the  primary  purpose  of  the  setting  is  to  provide  a 
sense  of  home.  Thus,  it  is  important  that  residential  set- 
tings do  not  simply  replicate  hospitals  in  the  community, 
but  that  they  reflect  normal  housing  options.15 

Choice  not  placement 

The  authors  suggest  that  instead  of  placing  an  indi- 
vidual in  a  residence  without  his  or  her  participation  in  the 
process,  the  individual  should  play  a  primary  role  in  deter- 
mining where,  with  whom  and  how  to  live.16 

Community  member,  not  program  resident 

The  authors  urge  that  instead  of  thinking  of  a  person 
as  a  client  or  program  resident,  he  or  she  be  afforded  iden- 
tities more  typical  of  residency,  such  as  community  mem- 
ber, tenant,  household,  or  even  homeowner.17  In  these  newly 
defined  roles,  the  individual  enjoys,  like  people  in  the  larger 
world,  full  control  over  day  to  day  residency-connected 
decisions.18  The  individual  controls  who  enters  his  or  her 
home  and,  thus,  who  delivers  mental  health  and/or  support 
services.  Similarly,  the  individual  determines  the  rules,  if 
any,  in  the  home. 

Control  in  hands  of  resident 

Ridgway  and  Zipple  further  explain  that  there  should 
be  a  change  in  the  locus  of  control  of  lifestyle  and  day  to 
day  decisions  from  staff  to  the  individual.19 

Social  integration  rather  than  homogenous 
grouping  by  disability 

They  urge  that  individuals  be  integrated  into  the  com- 
munity through  scattered  site  living  situations,  as  opposed 
to  living  arrangements  that  cluster  ex-patients  together.20 
While  integration  is  often  a  goal  in  principle  of  mental  health 
and  housing  agencies,  factors  such  as  economics  and  poli- 
tics often  prevent  true  integration.  Housing  is  frequently 
focused  in  poorer  cities  and  towns  where  agencies  can 
afford  to  purchase  buildings  and  clients  can  afford  rents 
while  richer  communities  have  no  such  housing.  Also,  zon- 
ing restrictions  and  neighborhood  opposition  reduce  the 
degree  to  which  affordable  housing  and  housing  for  people 
with  disabilities  are  dispersed  across  the  state.  For  eco- 
nomic and  administrative  reasons,  agencies  place  residents 
in  large  structures  with  many  other  mental  health  consum- 

continued  on  page  1 7 
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DMA  Expands  its  Use  of  For-Profit 

Managed  Care 
Current  Management  Unchecked 

Susan  Fendell 
Senior  Attorney 
Mental  Health  Legal  Advisors  Committee 

The  Division  of  Medical  Assistance  (DMA)  recently 
contracted  with  six  health  maintenance  organizations  to 
provide  physical  and  mental  health  care  to  Medicaid  re- 
cipients. The  Commonwealth  also  has  renewed,  with  modi- 
fications, its  contract  with  the  Massachusetts  Behavioral 
Health  Partnership  (Partnership)  to  manage  mental  health 
services  for  recipients  enrolled  in  Medicaid's  primary  care 
clinician  (PCC)  program  and  to  manage  acute  care  ser- 
vices for  the  Department  of  Mental  Health  (DMH).  The 
Commonwealth  also  uses  the  Partnership  to  survey  and 
perform  comparative  reviews  with  respect  to  the  non-men- 
tal health  portion  of  the  PCC  program.  Prior  to  the  expira- 
tion of  the  Partnership  contract  in  2000,  DMA  plans  to 
issue  a  request  for  proposals  that  once  again  relies  on  pri- 
vately-managed mental  health  care  services  and  which  may 
include  management  of  physical  health  services  as  well.1 

The  Commonwealth  is  pursuing  contracts  with  for- 
profit  managed  care  despite  the  fact  that  the  benefits  of 
privately-managed  care  are  unproven,  ephemeral  at  best, 
and,  more  likely,  deleterious  to  the  care  of  Medicaid  recipi- 
ents and  the  quality  of  Massachusetts'  health  care  system. 
This  group  of  articles  covers  the  highlights  of  the  HMO 
and  Partnership  contracts,  looks  at  the  costs  of  Partner- 
ship management  and  the  lack  of  monitoring  on  DMA's 
part,  and  highlights  some  of  the  treatment  trends  during 
the  Partnership's  management  of  Medicaid  mental  health 
services. 

Proceeding  Blindly 

Carefully  using  data  to  monitor  performance  has  a 
significant  potential  to  improve  quality  of  care.2  Because 
of  the  capitation  arrangement  that  the  Commonwealth  has 
with  its  managed  care  contractor,  DMA  has  little  indepen- 
dent ability  to  monitor  the  program3  and  must  rely  on  re- 
ports from  the  Partnership.  This  process  has  not  worked 
efficiently. 

Although  the  Commonwealth  is  expanding  its  rela- 
tionship with  privately-managed  care,  it  has  failed  to  fully 
monitor  the  performance  of  these  entities.  One  example 
of  this  limited  overview  is  the  report  that  the  Partnership 
has  been  filing  with  DMA  on  the  number  of  complaints, 
grievances,  and  appeals  filed  by  enrollees  and  providers.4 
These  reports  have  consistently  shown  very  few  clinical 
appeals.  However,  the  documents  only  count  "Second 
Level  Clinical  Appeals."  These  may  only  occur  after  two 
previous  Partnership  reviews  of  the  Partnership's  original 


decision  and  only  after  the  submission  of  medical  records 
by  the  provider.  Providers  have  consistently  complained 
about  the  fruitlessness  of  internal  appeals  and  have  stated 
that  they  tend  to  either  discontinue  service  or  provide  ser- 
vice briefly  free  of  charge  rather  than  pursue  a  costly  and 
ineffective  administrative  process.  Thus,  the  lack  of  clini- 
cal appeals  as  reported  by  the  Partnership  is  misleading. 

The  attempts  at  systemic  review  have  been  slight 
and  primarily  based  on  anectdotal  evidence.  Nevertheless, 
major  systemic  shifts  are  taking  place,  such  as  the  shift  to 
assigning  more  Medicaid  recipients  to  HMOs  if  they  have 
not  made  a  choice  themselves.  An  example  of  the 
anectdotal  approach  to  contract  design  and  systems  change 
is  a  recent  contract  to  evaluate  HMOs.  In  January  1 999, 
DMA  and  DMH  engaged  William  Mercer  Corporation,  a 
national  consulting  firm,  to  conduct  telephone  polling  of 
persons  recommended  by  those  agencies  and  to  conduct 
four  focus  groups  on  behavioral  healthcare  delivery  by 
HMOs. 5  In  addition,  the  consulting  firm  will  assess  HMO 
information  system  capabilities.  Carolyn  Schlaepfer,  Deputy 
Commissioner  of  DMH  Program  Operations,  anticipates 
that  Mercer  will  recommend  performance  indicators  in  late 
May  1999.6 

Warning  Signs 

Amidst  this  current  dearth  of  knowledge  are  signifi- 
cant indications  that  privately  managed  care  impairs  the 
quality  of  care.  A  study  from  Salem  State  College  and 
Harvard  University  of  the  impact  of  Medicaid's  managed 
care  carve-out  program  (Salem  study),7  found  that  recidi- 
vism increased  substantially  under  the  Partnership.  The 
recidivism  rate,  adjusted  for  age,  sex,  and  psychiatric  diag- 
nosis, increased  by  over  24%  in  the  first  six  months  of  the 
Partnership's  operation.  Indeed,  almost  half  of  patients  are 
rehospitalized  within  six  months  (48%). 8 

Complaints  to  the  Partnership,  the  vast  majority  of 
which  concern  access  to  care,  are  steadily  escalating  - 
from  12  in  the  second  quarter  of  FY98  to  127  in  the  first 
quarter  of  FY99.9  The  Partnership  attributes  the  increase 
to  improved  coding  of  complaints  that  began  in  the  first 
quarter  of  FY98.  Likewise,  the  number  of  critical  and  se- 
rious incidents  reported  by  providers  have  steadily  in- 
creased.10 The  Partnership  partially  attributes  the  higher 
numbers  to  improved  reporting.  Without  further  investiga- 
tion, however,  the  underlying  causes  could  be  attributable 
to  the  restrictive  nature  of  managed  care  and  the  pressure 

providers  feel  to  cut  their  own  costs,  including  personnel. 
1 1 

Service  Expenditures 

Since  the  beginning  of  the  managed  care  program  in 
July  1992,  total  service  expenditures  have  largely  tracked 
total  enrollees.  Under  the  Partnership,  the  number  of  en- 
rollees may  be  growing  at  a  faster  rate  than  service  ex- 
penditures.12 Not  only  has  the  Partnership  sought  and  sue- 
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ceeded  in  decreasing  the  expenditures  for  mental  health 
hospital  stays  per  user  (length  of  stay  being  the  key  ingre- 
dient reduced),  but  the  Partnership  also  appears  to  consis- 
tently have  authorized  fewer  enrol  lees  as  compared  to  the 
total  population  of  enrollees  for  inpatient  hospital  stays. 

The  Partnership  pays  for  far  fewer  units  of  counsel- 
ing than  the  prior  contractor.13  On  the  other  hand,  reliance 
on  medication,  as  indicated  by  the  percent  of  enrollees  us- 
ing medication  services,  has  increased  during  the  first  two 
years  of  the  Partnership's  management.14 

FY99  Service  Capitation  Rate 

DMA  is  paying  the  same  capitation  rate  in  FY99  that 
it  did  in  FY98.  The  Partnership  is  protected  against  a  vast 
expansion  in  the  number  of  Medicaid  enrollees  by  requir- 


Expenditure  Per  User 
of  Inpatient  Hospital  Services 


ing  that  if  "eligible  days",  the  lingo  that  represents  the  num- 
ber of  persons  enrolled  in  Medicaid  each  day,  pumps  up 
service  expenditures  beyond  $162.5  million  for  the  year, 
the  capitation  rates  for  the  excess  eligible  days  can  be  ad- 
justed to  reflect  an  amount  1.5%  less  than  the  expendi- 
tures during  a  segment  of  the  Partnership's  first  contract 
year.15  The  rates  w  ill  be  further  adjusted  when  emergency 
service  program  payments  are  restructured  and  removed 
from  the  capitation  rate.16  The  Partnership  is  still  permit- 
ted to  keep  a  maximum  of  $2  million  for  underspending  the 
capitation  rate.17 

Administrative  Payments 

In  contrast  to  service  expenditures,  administrative 
payments  to  the  Partnership  are  increasing.  For  FY97, 
DMA  paid  the  Partnership  over  $19  million  for  administer- 
ing the  DMA  program  and  in  performance  incentives  and 
bonuses.18  As  of  late  January  1 999,  the  Division  had  yet  to 
determine  the  amount  for  performance  incentives  and  bo- 
nuses that  the  Partnership  will  be  awarded  under  the  FY98 
standards.  However,  other  payments  to  the  Partnership 
for  administration  of  DMA's  program  in  FY98  increased 
by  close  to  $2.1  million  over  payments  for  ¥Y97.]q  The 
FY99  letter  of  agreement  appears  to  permit  the  Partner- 
ship to  earn  even  more  than  the  second  year  contract. 
There  is  no  cap  on  FY99  earnings,  merely  a  statement  that 
the  company  may  earn  8%  of  allowable  direct  and  indi- 
rect costs.20  The  second  year  contract  set  the  cap  on  earn- 
ings at  approximately  $1.3  million,  subject  to  an  "expan- 
sion budget"  to  account  for  growth  in  the  number  of  en- 
rollees.21 The  first  year  of  the  Partnership  contract,  earn- 
ings were  limited  to  a  little  over  $1.1  million.22 

The  amount  of  potential  non-service  payments  to  the 
MCO  has  increased  steadily  since  the  managed  care  pro- 
gram began  in  1992  -  from  actual  payments  of  $12.46 
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million  in  FY93  to  potential  non-service  payments  of  over 
$25  million  in  FY98.  In  both  years,  the  contracts  allowed 
the  MCOs  to  keep  a  maximum  of  $2  million  for 
underspending  the  service  portion  of  the  capitation  rate. 

Conclusion 

There  are  serious  questions  about  the  wisdom  of  the 
managed  care  route  from  the  perspective  of  recipients. 
Expenditures  for  administration  are  increasing  while  basic 
services  are  being  cut.  While  creative  treatment  planning 
and  decreased  reliance  on  inpatient  services  are  admirable 


goals,  the  profit  incentive  inherent  in  capitated  and  risk- 
sharing  systems  undermine  the  system's  ability  to  accom- 
plish these  aims.  Furthermore,  the  performance  standards 
touted  as  holding  the  MCO's  feet  to  the  fire  are  largely 
means  to  plough  money  into  the  contract. 

The  state  should  be  examining  the  wisdom  of  con- 
tinuing this  experiment,  and  whether  the  state  can  perform 
the  positive  function  of  pursuing  improved  treatment  pat- 
terns without  draining  the  budget  intended  for  services,  not 
corporate  profits. 


CO 
V> 

CO 
O 

CO 
CO 

co 

Cl 


c 


1.4 


Medication  units  per  service  user 

Note:  MHMA  units  adjusted  at  50%Psychiatric,  20%Outpatient  Mental 
Health  Clinic,  40%Community  Health  Center,  All  M  ental  Health  Clinic 
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Outpatient  Therapy  Units  per  Service  User 

Note:  M  HM  A  figures  adjusted  to  show  psychiatric  services  at  50%users 
and  5%units,  outpatient  mental  health  clinics  at  80%  community  health 
centers  at  60%  and  all  of  mental  health  clinic  treatment. 
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At  forums  on  publicly-funded  managed  care,  Commonwealth  representatives  often  tout  the  performance  stan- 
dards incorporated  in  its  contract  with  the  Partnership  as  evidence  of  careful  planning.  However,  off  the  record,  staff 
acknowledges  that  increased  use  of  performance  standards  was  seen  as  a  means  to  compensate  the  company  for 
revenue  lost  when  the  amount  of  money  the  Partnership  could  keep  from  spending  less  than  its  capitation  payments  was 
limited.  The  new  performance  standards,  to  a  large  degree,  are  reflective  of  an  effort  to  put  money  back  into  the 
contract.  Indeed,  the  Partnership,  in  its  reply  to  the  Commonwealth's  initial  request  for  proposals,  stated  that  it  would 
perform  the  many  of  the  functions  in  the  FY99  standards  without  additional  compensation. 

When  a  bid  is  awarded  on  the  basis  of  a  bidder's  representations  made  of  services  to  be  rendered,  those  services 
should  have  been  incorporated  in  the  contract  without  compensation  above  and  beyond  that  provided  in  the  bidder's 
proposal.  That  is  not  what  happened  with  the  contract  between  the  Partnership  and  the  Commonwealth.  One  may 
conclude  that  either 

(1 )  the  bidding  process  lacks  credibility  and  bidders  frequently  make  bloated  representations  to  obtain  contracts;  or 

(2)  DMA  staff,  either  consciously  or  through  inattention  due  to  understaffing,  negotiated  contractual  terms  that 
compensate  the  Partnership  for  services  promised  as  an  inherent  part  of  its  management. 

The  Contract 

The  performance  standards  for  the  FY99  Partnership  contract  and  some  of  the  promises  made  by  the  Partnership 
in  its  bid  are  as  follows: 


BONUSES  ONLY 


§  Child/Adolescent  Clinical  Forums  for  Providers  -  two  trainings  on  clinical  service  provision  for  children/adoles- 
cents  in  two  parts  of  the  state  for  Partnership  providers  and  Department  of  Social  Service  area  office  staff.  Suggested, 
but  not  required,  participation  by  family  members.  Suggested,  but  not  required,  subject  areas.  No  required  attendance. 

Bonus:  $400,000 


The  Partnership  promised  training  forums  -  at  no  additional  cost  to  the  Commonwealth: 

Annual  training  forums  will  be  convened  with  providers,  consumer  representatives  and  community  groups.  Training 
forums  will  be  structured  to  sensitize  providers  to  issues  related  to. ..clinical  treatment....  ' 

This  standard  should  have  been  relegated  to  that  portion  of  the  contract  that  imposes  penalties  for  non-compli- 
ance. 


§     Self  Help/Peer  Support  -  Project  summary  report  and  scheduling  of  a  peer  support  group  in  each  of  6  regions  by 
June  30,  1999  performed  in  collaboration  with  recognized  self  help  and  peer  support  group  leaders.  The  purpose  of  the 
project  is  to  develop  technical  assistance  to  consumers  and  network  providers  to  facilitate  implementation  of  self  help 
and/or  peer  support  groups  and  activities. 

Bonus:  $350,000 


This  indeed  may  be  one  of  the  more  enlightened  undertakings  of  the  Partnership  and  DMA  to  date.  However,  it  is 
unclear  why  it  will  take  a  full  year  just  to  finish  the  planning  of  self  help  and  peer  support.  Nor  is  it  clear  why  the 
Partnership  should  be  paid  a  bonus  for  an  initiative  that  essentially  results  in  lower  clinical  costs  to  it  by  providing 
services  that  are  preventive  and  less  costly  than  services  rendered  by  licensed  professionals. 
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§  Consumer  Satisfaction  Team  Model  Development  and  Initial  Trainings  to  Develop  Consumer  Capacity  -  Subcon- 
tract with  one  or  more  consumer  advocacy  groups  who  will  select  and  train  consumers  to  conduct  surveys  in  FY2000. 
By  December  31,1 998  -  select  group(s);  by  June  30, 1 999  -  report  evidencing  management  of  subcontract. 

Bonus:  $400,000 


DMA  and  its  contractors  did  not  perform  a  full  consumer,  satisfaction  survey  from  the  inception  of  privately 
managed  Medicaid  mental  health  services  in  1992  to  1998.  This  failure  is  remarkable  in  that  consumer  satisfaction  is 
one  of  the  key  indicators  to  the  quality  of  care  being  rendered.2  What  is  also  astonishing  is  that  the  Partnership  should 
be  rewarded  for  performing  a  function  so  fundamental  to  quality  management  and  which  it  promised  in  its  bid. 

MBHP  will  ...  solicit  consumer  feedback  through  satisfaction  surveys  to  assure  that  the  MH/SAP  is  meeting  the  needs 

of  the  members.3 

•  *  * 

After  the  first  six  months  of  program  operation,  MBHP  will  provide  satisfaction  surveys  to  a  statistically  significant 
cohort  of  each  member  subpopulation  who  has  received  services  during  the  previous  quarter.  ...  Peer/Family  Counselors 

will  administer  the  surveys  directly  to  members  who  have  accessed  services.  4 

•  *  * 

Customer  satisfaction  feedback  with  internal  and  external  senices  is  consistently  elicited  and  findings  incorporated 
into  quality  improvement  activities. 

In  addition,  MBHP  is  committed  to  working  with  the  Division  and  DMH  to  assure  continuing  compliance  with  quality 
goals  already  established  for  the  MH/SAP  and  meeting  the  special  needs  of  the  population.  Specifically,  we: 

•  Monitor  discharge  planning,  aftercare,  and  outcomes  to  reduce  readmissions; 

•  Improve  provider  compliance  with  discharge  planning  and  aftercare  efforts; 

•  Improve  access  to  linguistically  and  culturally  appropriate  services; 

•  Improve  timely  access  to  outpatient  services; 

•  Involve  all  stakeholders  with  meaningful  satisfaction  instruments  and  feedback  to  improve  quality.5 
*** 

MBHP  has  implemented  Total  Quality  Management  (TQM)  in  the  MH/SAP 's  administrative  operations  through  the 
development  of: 

•  Patient  Satisfaction  Surveys  and  Member  Focus  Groups; .... 6 


§     Targeted  Clinical  Management  -  By  December  31,1 999,  an  evaluation  report  on  first  6  months  of  enhanced 
targeting  of  approximately  65  children'adolescents,  with  the  goal  of  ensuring  service  linkages  and  continuity  of  care. 

Bonus:  $500,000 


The  Partnership  already  stated  in  its  bid  that  it  would  provide  special  oversight  for  high  risk  children  and  adoles- 
cents. 

As  with  other  inpatient  admissions,  complex,  high  risk  child/adolescent  patients  will  have  an  Intensive  Case  Man- 
ager who  will  follow  their  treatment  through  all  levels  of  care  and  be  an  active  participant  in  treatment  and  discharge 
planning.  The  Intensive  Case  Managers  assigned  to  child/adolescent  patients  are  specially  trained  in  the  treatment  of  these 
individuals  and  have  strong  linkages  to  network  providers  offering  the  most  effective  child/adolescent  treatment  pro- 
grams. 7 


§  Preventive  Services  -  Foster  Family  Support  -  By  December  31,1 999,  evaluation  of  support  sen  ices  to  approxi- 
mately 100  selected  foster  families  with  children  and  adolescents. 

Bonus:  $250,000 
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[W]e  will  develop  programs  aimed  at  strengthening  the  family  unit,  especially  step  families,  foster  care  homes,  and 
other  non-traditional  family  settings.8 

We  will  collaborate  with  and  support  state  agencies  in  their  foster  placement  programs  through  our  Mobile  Outreach 
for  Foster  Care  Program.  This  program  is  designed  to  enable  foster  families  to  effectively  meet  the  special  needs  of  emotion- 
ally disturbed  children  and  provides  in-home  support  following  a  child 's  placement. 9 

One  would  assume  that  the  Partnership's  quality  control  would  evaluate  services  rendered  to  foster  families  as  a 
part  of  developing  and  implementing  these  programs.  The  Partnership  should  not  be  paid  extra  for  performing  a  function 
that  is  inherent  in  any  management  operation  -  that  is  oversight  of  the  effectiveness  of  its  operations. 


§  Family/Guardian  Guide  to  the  Mental  Health  System  -  by  March  31,1 999,  development  and  distribution  in 
collaboration  with  family  members/guardians,  the  purpose  being  to  maximize  youths'  treatment  experience. 

Bonus:  $300,000 


In  its  bid,  the  Partnership  claimed  that  the  company  educated  significant  others  in  various  forums.10  Yet  it  is  being 
paid  a  bonus  to  develop  and  distribute  a  guide  that  performs  the  very  function  the  company  already  promised  to  perform 
in  its  bid. 


§  Expanded  Mass  Health  Benefit  Advocacy  I  -  Within  45  days  of  the  receipt  from  DMH  of  its  list  of  its  non-Medicaid 
acute  care  consumers,  the  Partnership  must  perform  90%  of  its  outreach  activities.  Outreach  activites  are  the  mailing  of 
the  MassHealth  application  materials  and  follow-up  with  the  consumer  or  her  DMH  case  manager. 

Bonus:  $250,000 

§     Expanded  Mass  Health  Benefit  Advocacy  II  -  The  Partnership  will  receive  15%  of  the  $30  per  application  incen- 
tive that  goes  to  homeless  shelters  and  network  inpatient  detoxification  facilities  for  the  completion  of  benefit  requests 
during  one  consecutive  three-month  period  in  FY99. 


INCENTIVES  AND  PENALTIES 


§     Primary  Care  Integration  for  Disabled  Adults  -  Evidence  of  telephonic  or  written  primary  care  clinician  (PCC) 
notification  from  inpatient  psychiatric  facility  prior  to  discharge.  10%  increase  over  FY98  baseline  between  10/1/98  and 

6/30/99. 

Bonus:         25%  or  greater  -  $550,000 

20%  -  $450,000 

10%,  -  $200,000 
Optional  penalty  only  if  less  than  5%,  -  $360,000 

§     Primary  Care  Integration  Children  and  Adolescents  -  Evidence  of  telephonic  or  written  PCC  notification  from 
mental  health  inpatient  and  acute  residential  facility  prior  to  discharge.  1 0%  increase  over  FY98  baseline  between  10/1/ 

98  and  6/30/99. 

Bonus:         25%,  or  greater  -  $550, 000 

20%,  -  $450,000 

10%,  -  $200,000 
Optional  penalty:  only  if  less  than  5%,  -  $360,000 
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In  its  response  to  the  Commonwealth's  request  for  proposal,  upon  which  the  contract  bid  was  awarded,  the 
Partnership  stated  that: 

MBHP 's  network  development,  administration,  and  management  program  offers  the  DMA/DMH  the  following  ben- 
efits: 

•  Improved  linkages  between  systems  of  care  including  primary-  health  care,  continuing  care  services,  mental 
health  and  substance  abuse  communities; 

*  *  * 

Improved  access  to  primary  care  and  better  communication  between  PCCs  and  behavioral  specialists  is  a  major  goal 
of MBHP.  . . .  The  provider  and  PCC  will  communicate  results  of  assessments  and  incorporate  medically  significant  informa- 
tion in  the  ongoing,  collaborative  treatment  planning  process.12 

Despite  these  promises,  the  Partnership  may  be  awarded  over  $1  million  for  improved  PCC/mental  health  pro- 
vider coordination. 


§     Medication  Monitoring  for  Adults  -  Medication  appointment  within  1 4  business  days  of  discharge  from  mental 
health  inpatient.  25%  increase  over  FY97  baseline  for  discharges  between  10/1/98  and  6/30/99. 

Bonus:  25%  -$550,000 

Optional  penalty:  if  less  than  22%  and  18%  or  more  -  $150,000 
if  less  than  18%  -  $360,000 

§     Medication  Monitoring  for  Children  and  Adolescents  -  Medication  appointment  within  14  business  days  of 
discharge  from  mental  health  inpatient  and  acute  residential  treatment  discharge.  25%  increase  over  FY97  baseline  for 
discharges  between  10/1/98  and  6/30/99. 

Bonus:  25%  -  $550,000 

Optional  penalty:  if  less  than  22%  and  18%  or  more  -  $150,000 
if  less  than  18%  -  $360,000 

§     Seven  Day  Aftercare  -  Aftercare  within  7  calendar  days  of  mental  health  discharge  (all  categories/  ages).  Rate  of 
75%  for  discharges  between  10/1/98  and  6/30/99. 

Bonus:  if  less  than  80%,  but  75%  or  more  -  $350,000 

80% -$450,000 
Optional  penalty:  if  less  than  70%>  -  $360,000 


MBHP  case  management  protocols  assist  in  ensuring  that  appropriate  linkages  are  made  during  the  referral  and  follow-up 
processes  and  across  all  levels  of  care.  Specifically,  reviewers  and  case  managers  work  early  and  routinely  throughout  the 
process  of  inpatient  care  management  to  advise,  enforce,  and  innovate  with  institutionally-based  providers  the  discharge 
requirements  which  they  must  consider  for  their  patients.  As  part  of  this  constant  process,  reviewers,  case  managers  and 
providers  will  take  measures  to  verify  that  an  outpatient  provider  has  been  scheduled  to  see  the  patient  within  three  days 
of  discharge.13 

Again,  the  above  three  standards  reward  the  Partnership  for  previously  promised  services  that  helped  to  form  the 
grounds  for  its  capture  of  the  DMA/DMH  contract.  Furthermore,  compliance  with  these  standards  is  cost  effective  for 
the  Partnership.  MHMA  research  showed  that  clients  who  were  hooked  up  to  outpatient  services  following  discharge 
were  less  likely  to  be  readmitted.14 
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§     Homelessness  -  By  June  30,  1 999,  report  evidencing: 

•  in  coordination  with  homeless  advocates,  identification  of  strategies  and  resources  for  appropriate  adult 
psychiatric  discharges 

•  education  of  primarily  certain  Greater  Boston  mental  health  inpatient  providers  about  these  strategies 

•  development  of  performance  tracking  mechanism  to  see  if  providers  comply  with  these  strategies. 

Bonus:  5450,000 

Optional  penally:  S 360,000  

The  Partnership  promised  to  target  the  homeless  in  its  bid. 

MBHP  will  afford  specialized  attention  to  individuals  who  are  experiencing  multiple  and  complex  behavioral  and  other 
health-related  disabilities  that  can  greatly  complicate  their  ability  to  live  productive  and  satisfying  lives.  These  includes 
[sic]  the  homeless....15 

Individuals  who  experience  multiple  and  complex  behavioral  problems  and  disabilities  are  among  the  most  vulnerable  in 
our  society.  In  addition  to  their  mental  health  or  substance  abuse  problems,  many  are  also  homeless....  MBHP  recognizes 
that  the  success  of  the  Massachusetts  MH/SAP  is  highly  dependent  upon  sustained  attention,  specifically  tailored  strategies 
and  coordinated  care  designed  to  address  the  particular  treatment  and  support  needs  of  all  members.  Our  programs, 
services  and  informational/education  materials  will  address  the  special  needs  of  high  risk  members  in  meeting  these 
needs. 16 

The  Partnership's  bid  also  mentions  "ongoing  consultation  with  shelter  staff  and  "linkages  with  programs  serving 
these  populations"  to  offer  "a  community-based  continuum  of  care."17 


§  Dual  Diagnosis  Service  Capacity  -  By  June  30,  1 999,  distribute  section  of  Network  Provider  Directory  listing 
contracted  dual  diagnosis  programs  in  each  region. 

Bonus:  $300,000 
Optional  penalty:  $360,000 


This  should  involve  little  more  than  collating  easily  accessible  information,  copying  it,  and  mailing  it  out  to  provid- 
ers. For  this  the  Partnership  is  being  awarded  $300,000.  Not  part  of  the  basis  for  this  hefty  bonus,  but  mentioned  in  the 
standard,  is  the  development  of  program  performance  specifications  in  collaboration  with  experts/key  stakeholders. 
Again,  this  is  a  function  that  the  Partnership  claimed  it  would  provide  without  additional  compensation  in  its  bid.  "Over 
the  course  of  the  contract  period,  MBHP  will  provide  technical  assistance  to  those  providers  to  empower  them  to 
develop  the  appropriate  services...."18 


§     Network  Provider  Cultural  Competency  Plans  -  By  June  30,  1 999,  10  plans  for  the  development  of  cultural  compe- 
tency from  high  volume  inpatient,  outpatient  and/or  emergency  service  providers.  Not  part  of  basis  for  the  bonus,  but 
mentioned  in  standard:  assist  at  least  12  providers,  provide  technical  assistance  to  them. 

Bonus:  $400,000 
Optional  penalty:  $360,000 


Ensuring  the  cultural  competency  of  providers  in  one's  network  should  be  an  obvious  task  of  any  entity  that  is 
being  compensated  for  overseeing  a  health  care  system.  Indeed,  this  was  another  task  the  Partnership  offered  the 
Commonwealth  in  its  bid. 

We  propose  to  use  the  following  to  address  provider  sensitivity  and  education  issues: 
• 

•        Support  for  program  development  and  provider  recruitment  based  on  cultural  and  ethnic  gaps  in  the  network 
continuum. 19 
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§  Psychopharmacology  -  Aggregate  provider  performance  profiles  on  select  psychotherapeutic  medications  to  high 
volume  providers.  Educational  materials  on  preferred  practices  to  select  providers.  By  June  30,  1 999. 

Bonus:  $400,000 

Optional  penalty:  up  to  $360,000 


Both  provider  profiles  and  preferred  practice  training  were  promised  by  the  Partnership  in  its  bid. 

[PJroviders  ...  will  be  provided  with  ongoing  training  in  continuous  quality  improvement  and  clinical  best  practice 
specific  to  effectively  managing  care.  In  addition,  all  providers  who  serve  statistically  significant  numbers  of  members  will 
be  profiled. 

This  profiling  data  will  be  utilized  as  a  quality  improvement  tool.  MBHP  will  give  providers  quality  outcome  evalu- 
ation reports  which  measure  their  performance  in  a  number  of  key  areas.  They  will  receive  comparative  data  so  they  can 
determine  how  they  are  performing  relative  to  other  providers.20 

PENALTIES 

DMA  is  reluctant  to  impose  penalties,  and  indeed,  only  two  of  the  24  standards  involve  the  imposition  of  penalties 
only.  Partnership  management  would  be  seriously  amiss  if  it  failed  to  meet  the  two  standards  that  impose  penalties. 


§  Provider  Quality  Forums  -  Two  Quality  Improvement  Forums  (by  1 2/3 1/98  and  by  6/30/99)  in  central  Massachu- 
setts. Two  similar  Quality  Management  Workshops  in  two  different  areas  of  the  state  (by  6/30/99). 

Optional  penalty:  $360,000 

§  Timely  and  Adequate  Reporting  -  Reports  specified  in  the  contract  to  be  delivered  with  48  hours  of  contractually 
stipulated  date/time. 

Optional  penalty:  $5,000  per  failure  up  to  a  maximum  of  $100,000 


ADMINISTRATIVE  SUBSIDIES 

The  question  is  oft  raised  whether  taxpayers  should  bear  the  cost  of  government  "bureaucracy"and  whether  the 
amount  of  money  spent  on  administration  of  programs  is  too  great  compared  to  actual  payments  to  beneficiaries  or 
services  rendered.  The  following  subsidies,  if  logic  were  applied,  should  have  taxpayers  squealing  as  they  are  being 
asked  to  contribute  to  corporate  bureaucracy. 


§  Targeted  Clinical  Management  -  By  June  30,  1999,  initial  treatment  plans  for  a  minimum  of  40  enrollees,  the  purpose 
of  which  is  to  enhance  existing  Partnership  case  management  models  to  ensure  service  linkages  and  continuity  of  care. 

Administrative  subsidy:  Actual  incremental  administrative  costs  up  to  $156,000 


The  purpose  of  this  standard  seems  to  be  to  improve  the  Partnership's  existing  case  management.  If  the  Partnership's 
case  management  services  are  below  par,  the  Partnership,  not  the  Commonwealth,  should  assume  the  cost  of  improving 
them.  Furthermore,  the  Partnership  promised  case  management  toall  seriously  and  persistently  mentally  ill  persons,  not 
just  40  persons. 

To  meet  the  unique  challenges  of  providing  meaningful  service  to  the  seriously  and  persistently  mentally  ill.  each  member 
will  be  managed  by  a  Intensive  Case  Manager,  ...  who  will  follow  the  patient  throughout  all  levels  of  treatment  and  will 
provide  follow-up  after  discharge.  The  strong  resource  linkages,  individualized  service,  prevention  efforts,  and  innovative 
treatment  alternatives  of  the  MBHP  model  will  facilitate  improved  outcomes  and  an  overall  reduction  in  the  MH  SAP's 
behavioral  health  expenditures  while  increasing  service  availability}1 
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§  Preventive  Services:  Foster  Family  Support  -  Psycho-education  to  a  minimum  of  30  foster  families  (aimed  at 
preventing  future  hospitalization). 

Administrative  subsidy:  Actual  incremental  administrative  and  service  costs  up  to  $1 10,000 


The  Partnership  promised  both  preventive  services  and  foster  family  services  in  its  bid. 

[W]e  will  develop  programs  aimed  at  strengthening  the  family  unit,  especially  step  families,  foster  care  homes,  and  other 
non-traditional  family  settings.22 

Our  Prevention,  Education,  and  Outreach  (PE&O)  program  incorporates  a  variety  of  initiatives  to  achieve  its  primary 
goals:. ..(3)  promote  prevention  as  an  integral  part  of  behavioral  health  services.23 

We  will  collaborate  with  and  support  state  agencies  in  their  foster  placement  programs  through  our  Mobile  Outreach  for 
Foster  Care  Program.  This  program  is  designed  to  enable  foster  families  to  effectively  meet  the  special  needs  of  emotionally 
disturbed  children  and  provides  in-home  support  following  a  child's  placement.24 


§     Consumer  Satisfaction  Teams  -  By  June  30,  1999,  develop  increased  consumer  involvement  in  quality  improvement 
and  enhance  quality  of  consumer  satisfaction  data  collected  by  existing  Partnership  methods  through  initiation  of 
additional  means  of  collecting  data  (the  "CST  pilot"). 

Administrative  subsidy:  Actual  incremental  administrative  costs  up  to  $100,000 


As  noted  above,  the  Partnership  recognizes  that  consumer  involvement  and  consumer  satisfaction  data  are  essen- 
tial to  the  provision  of  quality  services.  In  fact,  it  touts  its  capabilities  and  intent  to  involve  consumers  and  gather 
consumer  satisfaction  feedback.25  Nevertheless,  DMA  has  agreed  to  subsidize  Partnership  expenses  associated  with 
these  fundamental  administrative  functions. 


§     Consent  Initiative  -  By  June  30,  1 999,  distribute  consent  forms  to  all  the  exchange  of  information  about  treatment  of 
MassHealth  enrollees  among  all  providers/managers  of  physical/behavioral  services  for  these  members. 

Administrative  subsidy:  Actual  incremental  administrative  costs  up  to  $10,000  

To  perform  its  utilization  review  functions,  one  would  assume  that  the  Partnership  would  have  obtained  the  con- 
sent of  its  covered  members  to  review  their  files.  Instead,  rather  than  consider  it  a  normal  administrative  function 
covered  in  the  administrative  component  of  the  capitation  payment,  DMA  has  chosen  to  further  subsidize  the  Partnership's 
administration. 


§  Eligibility  Phase  II  -  By  June  30, 1 999,  test  merge  process  for  adding  Primary  Care  Provider,  demographic  and  Third 
Party  Liability  changes  from  DMA. 

Administrative  subsidy:  Actual  incremental  administrative  costs  up  to  $124,000 

§     Emergency  Service  Program  Reimbursement  -  Payments  to  Emergency  Service  Providers  according  to  a  new 
model  designed  to  enhance  federal  financial  participation. 

Administrative  subsidy:  Actual  incremental  administrative  costs  up  to  $299,000 
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Providers  relish  the  idea  of  payment  for  incremental  administrative  costs  associated  with  complying  with  Partner- 
ship performance  requirements.  In  recognition  of  the  fact  that  the  Partnership  must  rely  on  providers  to  meet  its  own 
performance  standards  -  providers  who  in  large  part  are  feeling  a  financial  pinch  due  to  lowered  reimbursement  rates 
and  amounts  under  managed  care  -  and  that  there  are  some  performance  standards  that  the  Partnership  has  had  a  hard 
time  meeting  (e.g.,  those  concerning  adequate  discharge  planning),  the  Partnership  has  devised  a  formula  to  reward 
those  providers  that  help  the  company  meet  its  bonus  requirements. 

Under  that  formula,  the  Partnership  will  share  a  portion  of  any  bonuses  it  receives  if  the  provider  meets  the  bonus 
standard.  For  some  standards,  the  Partnership  will  also  impose  a  penalty  if  the  Partnership  and  the  provider  each  fail  to 
meet  bonus  requirements.26 


Maximum 

Partnership 

Bonus 

Maximum 

Provider 

Pot 

%of 

Partnership 

Bonus 

anareo 

Maximum 

Partnership 

Penalty 

Maximum 

Provider 

Penalty 

%of 

Partnership 

Penalty 

bnarea 

Medication 
Monitoring  - 
Adults 

$550,000 

$250,000 

45.45% 

$360,000 

0 

0 

Medication 
Monitoring  - 
Children/ 
Adolescents 

$550,000 

$250,000 

45.45% 

$360,000 

0 

0 

Seven- Day 
Aftercare 

$450,000 

$200,000 

44.44% 

$360,000 

0 

0 

Primary  Care 
Integration  - 
Disabled  Adults 

$550,000 

$150,000 

27.27% 

$360,000 

$150,000 

41.67% 

Primary  Care 
Integration  - 
Children/ 
Adolescents 

$550,000 

$150,000 

27.27% 

$360,000 

$150,000 

41.67% 
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HMO  Contracts 

DMA  has  sought  to  expand  the  use  of  managed  care  organizations  (MCOs)  that  integrate  physical  and  mental 
health  care,  commonly  referred  to  as  health  maintenance  organizations  (HMOs).  DMA  recently  contracted  with  Fallon 
Community  Health  Plan,  Kaiser  Permanente,1  Boston  Public  Health  Commission  (HealthNet  -  Boston  Medical  Cen- 
ter), Cambridge  Public  Health  Commission  (Network  Health  -  Cambridge  Hospital),  Harvard  Pilgrim  Health  Care,  and 
Neighborhood  Health  Plan  to  provide  Medicaid  recipients  with  both  physical  and  mental  health  care.2 

HMOs  have  a  reputation  for  slighting  mental  health  care.3  In  addition,  HMOs  in  the  past  have  collected  capitation 
fees  from  the  government  that  far  exceed  the  cost  of  services  provided  beneficiaries.4  In  determining  the  capitation 
rates  to  be  paid  to  the  HMOs  in  FY99,  DMA  based  the  portion  that  reflects  anticipated  expenditures  for  mental  health 
care  on  Partnership  expenditures  adjusted  for  case  mix  compared  to  the  Partnership.  The  case  mix  was  determined 
using  pharmaceutical  records  as  a  proxy  for  the  severity  and  chronicity  of  enrollee  illness.  This  portion  of  the  rate  was 
not  HMO  specific,  but  rather  was  merely  a  reflection  of  the  case  mix  of  the  HMOs  compared  to  that  of  the  Partner- 
ship. 5 


DMA  Managed  Care  Capitation  Rates 


FY99 

HMO  mental  health  component 

Partnership 

Cat.  I  (AFDC) 

$19.62 

$20.40 

Cat.  II  (SSI/disabled) 

$90.73 

$100.06 

Cat.  IV  (chronic  unemployed) 

mental  health  handled  by  Partnership 

$70.04 

In  negotiating  the  rates,  DMA  was  conscious  of  the  prior  history  of  HMOs  provision  of  mental  health  services,  yet 
was  also  wary  of  pressing  the  HMOs  on  service  provision  or  rates  due  to  the  recent  rash  of  HMO  refusals  to  participate 
in  Medicaid  and  Medicare  programs.  For  example,  Tufts  and  Blue  Cross  both  opted  to  withdraw  from  the  Medicaid 
market.  HMO  belly  aching  is  prevalent  nationwide,  although  even  the  conservative  Brookings  Institution  questions 
whether  the  HMOs  really  face  a  cost  squeeze  or  merely  see  an  opportunity  to  improve  their  bottom  lines.6  Neverthe- 
less, DMA  Commissioner  Bruce  Bullen  was  concerned  that  further  withdrawals  of  HMOs  would  limit  enrollee  choice 
of  provider  in  some  areas  of  the  state.  On  the  other  hand,  limiting  the  number  of  HMOs  participating  in  the  program  was 
also  a  DMA  goal.  This  position  was  adopted  as  a  result  of  HMO  complaints  that  they  could  not  afford  to  comply  with 
DMA  guidelines  unless  they  had  a  certain  "critical  mass"  of  enrollees.7 

HMOs  do  not  necessarily  promise  any  better  performance  than  the  Partnership  and  perhaps  will  offer  worse 
results  based  on  past  experience  with  HMOs  and  mental  health  care.  According  to  the  Salem  study,  while  the  HMOs 
out-perform  the  Partnership  on  continuity  of  care,  as  there  are  fewer  choices  offered  to  HMO  enrollees,  other  indica- 
tors of  quality  of  care  are  no  better  and,  in  some  cases,  are  worse  than  the  Partnership.8  Indeed,  the  increase  in  the 
HMOs'  six  month  recidivism  rate  was  higher  than  that  of  Medicaid's  carve-out  program:  27.8%  compared  to  24. 1%.9 
HMOs  decreased  both  daily  and  episodic  costs  for  acute  psychiatric  care  significantly  between  FY96  and  FY97.10  Like 
the  carve-out  mental  health  managed  care  program,  the  length  of  stay  was  the  primary  target  of  cost  reduction. 

The  model  HMO  contract  itself  is  rather  weak  on  appeal  procedures,  of  which  enrollees  need  only  be  informed  at 
the  time  of  their  initial  enrollment."  The  HMOs  must  develop  their  own  appeal  processes  to  be  approved  by  DMA.12 
The  contract  does  provide  that  the  HMOs  must  automatically  authorize  12  behavioral  health  program  outpatient  ser- 
vices.13 The  contract,  however,  omits  case  management,  which  is  currently  offered  to  a  minimal  number  of  enrollees  by 
the  Partnership,  from  required  services.14 
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Provider  Perception  of  the  Partnership 

Following  in  the  footsteps  of  prior  researchers,  the  Partnership  surveyed  directors  of  inpatient  and  outpatient 
programs  to  determine  their  satisfaction  with  the  company's  administration.'  The  surveys  were  mailed  to  the  executive 
directors  of  all  of  the  facilities  in  the  Partnership's  network;  40%  or  124  facilities  responded.  Unfortunately,  the  percep- 
tions and  concerns  of  executive  directors  often  diverge  from  those  of  direct  care  givers.  Nevertheless,  even  the  sani- 
tized results  of  the  survey2  hold  some  interest. 

Outpatient  executive  directors  were  satisfied  with  claims  processing  and  the  amount  of  service  units  authorized. 
They  were  satisfied,  although  less  so,  with  the  level  of  care  decisions  for  continuing  care. Inpatient  and  residential 
executive  directors  were  satisfied  with  the  expertise  of  the  concurrent  reviewers  and  generally  satisfied  with  the 
precertification  of  24-hour  levels  of  care.  They  were  satisfied,  though  less  so  than  outpatient  executive  directors,  with 
claims  processing  and  continuing  care  decisions. 


Provider  Dissatisfaction 


Area 

Outpatient 
Adm  inistrator 
Satisfaction 

In  pa  tie  n  t  /  R  e  side  n  tia  1 
Adm  inistrator 
Satisfaction 

Getting  help 
regarding  member 
benefits,  paym  ents, 
denied/pending 
claims,  and  appeals 

6  6  % 

6  6  % 

Level  of  care  for 
continuing  24-hour 
ca  re 

6  9  % 

6  2  % 

A  substantial  number  of  executive  directors  did  not  express  clear  satisfaction  with  the  following  areas: 

Despite  general  satisfaction  with  the  Partnership's  continuum  of  care,  all  the  directors  were  dissatisfied  with  the 
availability  of  culturally  and  linguistically  appropriate  services  in  the  network.  Furthermore,  there  was  general  dissatis- 
faction with  the  Partnership's  facilitation  of  interagency  coordination  in  areas  such  as  aftercare  planning  -  less  than  half 
of  outpatient  facility  directors  and  less  than  40%  of  inpatient/residential  directors  were  satisfied  with  the  Partnership's 
performance  in  this  arena. 


Consumer  Satisfaction 

The  Partnership  provided  a  summary  of  the  results  of  a  written  consumer  satisfaction  survey  sent  to  slightly  over 
6,000  enrollees,  about  2,000  of  which  had  used  inpatient  services  and  about  4,000  had  used  outpatient  services.  The 
surveys  were  also  sent  to  about  6,000  family  members.  One  quarter  of  the  surveys  were  returned  with  undeliverable 
addresses.3  The  response  rate  for  inpatient  enrollees  was  10%,  for  outpatient  25%,  and  for  family  members  14%. 

continued  on  next  page 


For-profit  managed  "care"  is  an  oxymoron  like  airline  food, 
military  intelligence,  or  corporate  ethics. 

—  Dr.  Leon  Eisenberg,  Presley  Professor  of  Social  Medicine  and 
Professor  of  Psychiatry,  Emeritus,  at  Harvard  Medical  school, 
as  quoted  in  the  Massachusetts  Psychiatric  Society's  Winter  1999  Perspectives 
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According  to  Barbara  Dickey,  a  researcher  with  McLean  Hospital,  respondents  to  such  surveys  typically  respond 
favorably.  Therefore,  any  issues  receiving  less  than  80%  responses  that  were  satisfied  should  be  scrutinized.  The 
Partnership  used  a  five  point  scale.  Although  the  Partnership  considered  any  of  the  top  three  responses  as  indicating 
satisfaction,  Professor  Richard  Beinecke,  Suffolk  University  Department  of  Public  Management,  stated  that  the  top 
two  ratings  represented  his  "zone  of  comfort',  that  enrollees  were  satisfied  with  services. 

Counselors  themselves  were  rated  highly  by  outpatient  enrollees,4  who  overall  were  more  satisfied  with  services 
than  inpatient  enrollees  or  family  members.  According  to  the  Partnership,  areas  that  received  less  than  80%  satisfaction 
ratings  included: 


Partnership  Sampling  of  Consumer  Satisfaction 

respondents  represent  less  than  .5%  of  Partnership  enrollees 


Inpatient 
Satisfaction 

Outpatient 
Satisfaction 

Ease  of  reaching  a  counselor  after  hours  by 
telephone 

70% 

Information  about  services  in  the  community 

64% 

74% 

After  treatment/discharge,  readiness  to  deal  with 
daily  problems 

58% 

71% 

After  treatment,  ability  to  make  and  find  friends 

53% 

65% 

After  treatment,  improvement  with  work,  school  or 
home  activities5 

64% 

Choice  of  medications,  including  alternatives 

65% 

Coordination  of  care  between  agencies 

64% 

At  time  of  discharge,  readiness  to  return  to  the 
community 

63% 

Family  members  whose  relatives  gave  permission  for  their  counselors  to  share  information  were  more  satisfied 
with  services  that  those  whose  relatives  did  not  give  permission.6  Nevertheless,  even  family  members  who  rated 
services  more  highly  found  fault  with  the  ability  to  reach  counselors  after  hours  by  telephone,  with  their  relatives' 
functional  improvement  after  treatment,  and  with  the  coordination  of  care  between  agencies. 
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Housing  continued from  2 

ers  instead  of  scattering  residents  throughout  the  commu- 
nity. 

Learning  and  support  in  permanent  as  opposed 
to  transitional,  preparatory  settings 

Ridgway  and  Zipple  write  that  psychiatric  recovery 
should  occur  in  the  context  of  a  permanent  living  situation, 
not  through  the  physical  transition  from  one  setting  to  an- 
other. They  offer  a  clinical  rationale:  as  the  course  of  psy- 
chiatric disorders  and  of  recovery  and  rehabilitation  are 
variable,  nonlinear  and  unique  to  each  individual,  the  model 
of  a  physical  movement  toward  independence  does  not 
well  suit  the  reality.21  Movement  is  stressful  and  may  even 
exacerbate  an  individual's  illness.  Others  have  agreed,  sug- 
gesting that  instead  of  fostering  community  integration,  tran- 
sitional half-way  houses  caused  difficulties  such  as  chronic 
dislocation.22 

Individualized  flexible  services  and  supports 

According  to  the  authors,  services  should  be  individu- 
alized and  linked  to  the  person,  not  tied  to  a  building  or 
facility23  (although  they  should  be  easy  to  access  from  the 
home).24  Participation  in  such  service  programs  should  not 
be  mandated.25 

Most  facilitative  environment 

Last,  the  authors  reject  the  tenet  of  the  transitional 
residential  service  delivery  model  that  services  will  decrease 
as  people  move  to  more  independent  settings.26  In  place  of 
seeking  the  least  restrictive  (i.e.,  least  staffed)  setting,  one 
should  strive  for  the  most  facilitative  environment  (which 
may,  interestingly,  be  a  richly  serviced  one). 

II.     Completing  the  transition  to  the  supported 
housing  model 

While  Massachusetts  has  sought  to  develop  the  sup- 
ported housing  model,  more  remains  to  be  done  to  sur- 
mount the  barriers  to  independent  and  integrated  housing 
for  individuals  with  disabilities  in  general,  and  people  with 
psychiatric  disabilities  in  particular.  For  the  subset  of  people 
with  psychiatric  disabilities  who  continue  to  reside  in  large 
facilities,  there  remains  a  need  to  shift  resources  from  in- 
stitutional to  community-based  settings.  For  the  larger  subset 
of  people  with  psychiatric  disabilities  who  reside  in  group 
homes,  there  is  a  need  to  develop  more  independent  forms 
of  housing.  And  for  the  still  larger  subset  of  people  with 
psychiatric  disabilities  whose  residential  and  treatment  ser- 
vices are  linked  in  a  coercive  way,  there  is  a  need  to  en- 
sure that  access  to  housing  is  disconnected  from  require- 
ments of  accepting  treatment.  The  extent  to  which  Mas- 
sachusetts has  achieved  change  and  suggestions  regard- 
ing what  remains  to  be  done  in  each  of  these  areas  are 
presented  below. 


Further  shift  in  resources  to  the  community 
needed 

The  Department  of  Mental  Health  (DMH),  which  is 
responsible  for  providing  services  to  those  individuals  with 
long-term  and  serious  mental  illness  in  the  Commonwealth,27 
has  shifted  resources  from  institutional  settings  into  the 
community.  DMH  reports  that  the  closure  of  three  state 
hospitals  (Metropolitan,  Danvers,  Northampton)  and  the 
Gaebler  Children's  Center  during  the  Weld  Administration, 
resulted  in  a  shift  of  more  than  S70  million  to  community- 
based  services.28  Further,  according  to  DMH  statistics, 
between  fiscal  1991  and  1998  DMH  developed  2824  new 
adult  residential  units  in  the  community.29  More  than  66.7% 
of  the  fiscal  1 999  budget  of  $552.7  million  was  to  be  com- 
mitted to  community-based  care,  up  from  49%  in  fiscal 
1991. 30  By  the  end  of  fiscal  1998,  the  number  of  DMH 
clients  receiving  DMH  residential  services  stood  at  6861, 
inclusive  of  clients  receiving  residential  services  in  their 
own  homes.31 

However,  there  remains  in  the  Commonwealth  a 
costly  reliance  on  institutional  care  for  people  with  psychi- 
atric disabilities  and  an  underfunding  of  independent  forms 
of  housing.  According  to  DMH,  as  of  December  1998, 
1,143  people  resided  on  inpatient  units  in  Massachusetts 
public  psychiatric  facilities.32  Of  these.  162  individuals  were 
ready  to  move  to  supported  housing  in  the  community.33 
Another  3116  adults  and  132  adolescents  were  also  wait- 
ing for  DMH  residential  services  and/or  rental  assistance.34 
DMH  statistics  as  to  who  could  presently  handle  commu- 
nity-based placements  may  be  conservative. 

DMH  had  trouble  shifting  resources  away  from  hos- 
pitals, according  to  one  commentator  on  a  1991  Governor's 
Special  Commission,  because  of  the  program-oriented  and 
congregate-style  residential  settings  DMH  favored,  which 
required  substantial  lead  time  and  money  to  acquire  and 
develop:  "This  [limited  approach  to  community  care  em- 
ployed by  DMH]  has  led  DMH  to  perceive  that  it  is  caught 
in  a  chicken-and-egg  situation  in  which  it  recognizes  that  it 
can  save  money  by  discontinuing  unnecessary  inpatient  care, 
but  cannot  afford  to  do  so  because  it  lacks  the  finances 
and  properties  necessary  to  provide  more  appropriate  and 
cheaper,  but  by  no  means  inexpensive,  care  in  the  commu- 
nity."35 If  DMH  seeks  to  shift  resources  further,  the  com- 
mission report  suggested,  it  should  look  broadly  when  de- 
veloping its  future  residential  models. 

Further  shift  in  residential  models  needed 

While  the  Commonwealth  has  changed  the  way  in 
which  it  provides  services  in  the  community,  its  continued 
utilization  of  the  group  home  model,  with  its  congregate 
living  and  professional  staffing,  should  be  carefully  scruti- 
nized. In  the  1990s,  DMH  shifted  its  emphasis  to  encour- 
age supported  and  integrated  housing  arrangements,  in 
which  residents  live  independently  in  their  own  homes  - 
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most  often  single  room  occupancies  or  apartments.36  Like- 
wise, in  the  mid  1990s,  DMH  modified  its  Single  Residen- 
tial Code  in  recognition  of  the  need  to  provide  community- 
based  consumers  with  more  flexible  and  individualized  resi- 
dential services.  The  code  states: 

The  Department  has  recognized  that  our  current  resi- 
dential system  is  structured  in  a  way  that  may  limit 
consumer  choice  and  movement  due  to  the  hierar- 
chical nature  of  existing  definitions.  In  the  current 
configuration,  residential  services  have  such  delin- 
eations as  high  intensity,  moderate  intensity,  low 
intensity,  therapeutic  family  care,  or  supported  hous- 
ing. One  result ...  is  that  consumers  residing  in  a 
high  intensity  residence  who  may  no  longer  have 
high  intensity  needs  either  receive  a  level  of  service 
they  do  not  want  or  need,  or  must  leave  their  home 
to  obtain  an  appropriate  level  of  service.  DMH  sees 
the  need  for  increased  flexibility  and  responsiveness 
to  individual  consumers'  needs,  and  believes  that 
the  single  code,  based  on  the  standard  components 
of  support/supervision  and  treatment/rehabilitation, 
will  allow  specific  services  to  be  provided  in  the  vary- 
ing amounts  as  needed  by  consumers  regardless  of 
the  setting  in  which  the  services  are  rendered.  The 
new  code  will  require  flexible  staffing  that  can  move 
with  the  consumer.37 

DMH's  delineation  of  the  components  of  adult  resi- 
dential services  reflects  this  philosophy:  "Staffing  patterns 
are  established  to  ensure  maximum  flexibility  to  meet  the 
changing  needs  of  residents.  There  is  a  recognition  that 
the  level  of  staff  support  required  by  any  single  resident 
varies  over  time  and  the  hours  of  staff  availability  are  re- 
sponsive to  those  changing  needs."38  Other  DMH  services, 
distinct  from  adult  residential  services,  also  provide  flex- 
ible residential  supports  that  move  with  the  client:  Individual 
Support  for  adults,  Individualized  Supports  —  Non-Resi- 
dential for  children  and  adolescents,  and  Community  Re- 
habilitative Support  for  adults.39  As  of  June  1998,  DMH 
was  spending  $1  million,  $2.8  million  and  $26.3  million  on 
these  services,  respectively.40 

Despite  this  shift  toward  pursuing  permanent  hous- 
ing with  flexible  support  services,  DMH  still  relies  heavily 
on  the  residential  continuum  model  in  general  and  on  group 
homes  specifically.  DMH's  group  home  capacity  as  of 
December  1998  was  2924,  while  the  agency's  supported 
housing  capacity  was  3046  and  it  provided  residential  ser- 
vices to  its  remaining  clients  in  their  own  homes  or  apart- 
ments.41 

Several  features  of  group  homes  -  which  are  run  by 
DMH  or,  more  commonly,  run  by  vendors  who  contract 
with  DMH  -  distinguish  them  from  residences  consistent 
with  the  supported  housing  model.  Group  homes  generally 
serve  as  residence  for  individuals  who  have  not  chosen  to 
live  together.  They  often  have  a  set  of  house  rules  which 
residents  must  follow  and  which  residents  don't  develop. 


These  homes  traditionally  provide  some  on  site  mental  health 
services.42  While  residences  are  often  staffed,  residents 
generally  do  not  hire  the  staff  or  control  their  hours.  Resi- 
dents often  must  leave  the  house  and  attend  community 
programs  each  day  during  hours  when  no  staff  are  on  duty. 
In  a  few  cases,  group  homes  are  located  on  the  grounds  of 
former  or  current  state  treatment  facilities,43  a  situation 
which  suggests  less  than  full  integration  into  the  commu- 
nity.44 

Providers  work  to  overcome  these  deficits,  striving 
to  create  home-like  atmospheres  in  their  group  homes.  The 
Massachusetts  Department  of  Mental  Retardation  (DMR), 
recognizing  the  value  of  "home,"  has  devoted  some  atten- 
tion to  a  definition  of  the  term: 

Home  is  the  foundation  for  many  aspects  of  life.  The 
community  and  neighborhood  where  a  person's 
home  is  located,  and  its  style  and  decor,  reflect  the 
taste  and  preferences  of  the  individual  who  lives 
there. . .  .  Home  is  more  than  a  place;  it  is  a  context 
for  intimacy,  friendship,  and  community.  It  supports 
family  and  fosters  relationships  which  sustain  our 
sense  of  purpose  and  hope  for  the  future. .  . .  Home 
is  also  a  refuge,  a  place  of  security  and  continuity.45 

While  such  changes  in  the  characterization  of  the 
group  home  environment  are  important,  by  themselves  they 
are  not  enough.  As  one  observer  has  noted,  it  should  not 
be  sufficient  simply  to  re-label  existing  facility-like  settings 
as  private  homes;  changing  the  locus  of  power  and  control 
is  necessary.46 

A  reliance  on  the  transitional  group  home  model  ap- 
pears to  conflict  with  the  demand  from  mental  health  con- 
sumers of  residential  services.  Interestingly,  national  stud- 
ies have  found  that  while  professionals  favored  transitional, 
highly  staffed  residential  programs  for  the  great  majority 
of  consumers,  consumers  themselves  preferred  normal 
housing  with  flexible  supports  and  living  with  one  other 
person,  rather  than  alone  or  in  a  large  group.47  Studies  within 
Massachusetts  confirm  these  conclusions.  A  1996  survey 
sponsored  by  DMH  of  homeless  DMH  clients  living  in 
publicly-funded  shelters  found  that  92%  wanted  to  move 
into  permanent  housing.  Asked  to  choose  between  living 
with  a  large  or  small  group,  an  overwhelming  majority  chose 
the  latter.  Eighty-seven  percent  preferred  an  apartment  to 
living  in  a  large  group  and  78%  preferred  an  apartment 
over  even  a  small  group.  DMH  consumers  were  not,  how- 
ever, opposed  to  receiving  staff  assistance.  Most  desired 
it.  Three-fourths  wanted  help  with  tasks  they  found  diffi- 
cult and  about  half  wanted  full  or  part-time  staff  to  help 
out  in  the  residence.48  This  data  regarding  DMH  clients  is 
consistent  with  national  studies.49 

Further  shift  from  the  "bundling"  of  housing 
and  mental  health  treatment  needed 

A  growing  number  of  advocates  and  workers  in  the 


Winter/Spring  1999 


ADVISOR 


19 


field  are  urging  the  "unbundling"  of  housing  and  mental 
health  treatment  services,  echoing  Ridgway  and  Zipple's 
call  for  housing  which  provides  more  of  a  home  than  a 
treatment  setting.  Many  advocates  further  suggest  that 
receiving  or  remaining  in  housing  be  neither  formally  nor 
informally  conditioned  upon  accepting  treatment  or  par- 
ticipating in  the  service  system.  One  advocate  has  made  a 
strong  argument  that  bundling  arrangements  which  impose 
mandatory  service  requirements  upon  residents  violate  the 
integration  mandate  of  the  Americans  with  Disabilities 
Act.50 

In  practice,  the  link  between  mental  health  treatment 
and  residential  services  in  Massachusetts  is  often  quite 
close.  To  receive  residential  services  from  DMH,  it  is  likely 
that,  at  a  minimum,  an  individual  must  continue  to  be  a 
DMH  client51  and  have  an  individual  service  plan,  which 
includes  an  assessment  of  the  client's  needs  and  a  list  of 
services  available  to  meet  them.52  While  a  client  partici- 
pates in  the  process  of  developing  that  plan  and  may  reject 
and  appeal  all  or  part  of  it,  the  client  does  not  control  the 
final  plan.  And,  while  a  plan  need  not  necessarily  include 
all  of  mental  health  interventions  about  which  those  con- 
cerned with  bundling  are  most  worried  —  such  as  compli- 
ance with  medication  regimes  and  attending  day  programs, 
therapies,  and  counseling  —  they  often  do  include  one  or 
more.  Further,  even  when  the  services  described  in  the 
treatment  plan  appear  unrelated  to  mental  health  treatment, 
the  resident  may  resent  the  fact  that  meeting  these  goals  is 
linked  to  his  or  her  housing.  For  example,  the  treatment 
plan  developed  by  the  residential  vendor  for  one  DMH 
client  recently  listed  assistance  in  finding  more  indepen- 
dent housing  and  in  money  management  among  the  goals; 
however,  the  client  did  not  want  DMH  or  vendor  assis- 
tance in  those  areas.  Another  DMH  client  living  in  a  group 
home  even  resents  that  her  housing  identifies  her  as  a  DMH 
client. 

With  respect  to  group  home  settings,  programs  often 
require  a  resident  to  have  a  treatment  plan  prior  to  occu- 
pancy and  expect  and  strongly  encourage  treatment  com- 
pliance. 53  A  set  of  house  rules  for  one  residence  included 
the  rule:  "All  meds  are  monitored  at  the  kitchen  counter, 
one  person  at  a  time."54  Another  DMH  client  was  asked 
to  participate  in  treatment  as  a  condition  of  placement  in 
DMH-run  housing  and  ultimately  lost  the  placement  when 
he  wouldn't  agree  to  a  post-discharge  treatment  plan  which 
contained  aftercare  requirements,  including  medication.  This 
pressure  is  naturally  explained  as  residential  programs  have 
vested  interests  in  obtaining  compliance  with  both  treat- 
ment plans  generally  —  as  this  may  be  a  measure  of  the 
program's  success  —  and  treatment  regimes  specifically 
—  as  the  program  may  perceive  medication  compliance 
as  fostering  a  more  sedate  environment. 

Individuals  living  in  more  independent  settings  are  not 
exempt  from  bundling  problems.  For  example,  placement 


in  a  supported  apartment  may  be  conditioned  on  agreeing 
to  accept  treatment.  In  one  case,  a  woman  was  only  able 
to  obtain  an  apartment  after  she  agreed  to  have  an  Asser- 
tive Community  Treatment  team  deliver  medication  to  her 
daily.  While  some  DMH  clients  like  the  support  which  this 
program  provides,  this  woman,  like  some  others,  found 
participation  restricted  her  freedom,  as  she  had  to  be  home 
at  the  time  of  the  daily  visit.  Another  DMH  client  —  taxed 
by  rent  payments  on  his  private  apartment  which  ate  up 
most  of  his  monthly  benefits  check  —  was  recently  of- 
fered a  rent  subsidy  from  DMH  if  he  was  treatment  com- 
pliant and  sober  for  three  months.55 

The  calls  for  unbundling  have  been  strong  at  the  state 
level.56  For  example,  in  1992,  one  Massachusetts  housing 
attorney  wrote  of  residential  services  in  which  treatment 
was  required:  "The  stress  of  such  an  environment  is  com- 
pounded by  the  fact  that  a  person  must  conform  not  only 
to  the  norms  of  general  tenancy,  but  also  to  any  treatment 
requirements  that  DMH  decides  accompany  the  pro- 
gram."57 He  warned  that,  despite  their  objections,  people 
won't  question  the  services  rendered  them  out  of  fear  of 
losing  their  housing.58  An  alternative  was  needed:  "The 
cornerstone  of  a  functional  community  mental  health  sys- 
tem must  be  stable  housing  that  is  not  conditioned  on  a 
person's  willingness  to  participate  in  treatment.  .  .  .  The 
separation  of  housing  from  treatment  will  foster  the  very 
independence  that  DMH  purports  to  desire,  as  it  will  for 
the  first  time  allow  services  to  be  consumer  driven."59  A 
year  later,  the  Massachusetts  State  Independent  Living 
Council  called  for  housing  in  which  the  consumer  has  a 
"choice  over  the  selection  of  and  participation  in  therapeu- 
tic ..  .  activities  even  if  s/he  lives  in  structured,  staffed 
living  situations.'*'0 

These  voices  have  been  widely  echoed  at  the  na- 
tional level.  In  1995,  the  National  Association  of  State 
Mental  Health  Program  Directors  stated: 

Successful  supported  housing  efforts  formally  dis- 
connect the  provision  of  housing  assistance  from 
the  provision  of  supports  and  services.  This  means 
that  a  person's  housing  is  not  dependent  upon  com- 
pliance with  treatment.  This  separation  is  absolutely 
essential  —  it  is  what  makes  the  difference  between 
true  supported  housing  and  less  successful  system 
efforts  to  provide  a  place  to  live.61 

The  following  year,  the  U.S.  Department  of  Housing 
and  Urban  Development  (HUD)  modified  its  fiscal  1995 
Notice  of  Funding  Availability  for  the  Section  8 1 1  program 
to  state  that  acceptance  of  supportive  services  shall  not  be 
a  condition  of  occupancy.62  A  recent  position  statement  of 
the  Disability  Rights  Action  Coalition  for  Housing  (DRACH) 
is  more  pointed:  "Disability-related  services  should  never 
be  'bundled'  with  housing  —  real  housing  with  fair  housing 
rights  that  are  inferior  to  none."6' 

Despite  broad  support,  "unbundling."  is  an  unfulfilled 
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element  of  the  residential  model  for  people  with  psychiat- 
ric disabilities  in  the  Commonwealth.  While  DMH's  re- 
sponse to  calls  for  unbundling  has  been  positive,  adopting 
the  official  position  that  DMH-connected  housing  should 
not  be  conditional  on  treatment  compliance,  a  system  in 
which  residential  programs  are  defined  as  providing,  in  part, 
"treatment/rehabilitation"64  raises  questions  about  the  fate 
of  those  who  do  not  want  those  services. 

III.    Overcoming  barriers  through  advocacy 

To  fully  realize  the  goals  of  the  supported  housing 
movement,  certain  impediments  to  change  must  be  over- 
come. Three  of  these  impediments  —  limited  housing  re- 
sources, discrimination,  and  limited  resources  for  commu- 
nity-based supports  —  are  discussed  below.  A  consider- 
ation of  these  impediments  and  of  advocates'  successes  at 
the  national  and  state  levels  in  responding  to  them  may 
yield  future  advocacy  strategies. 

Expanding  housing  resources 

Limited  affordable  housing  stock 

Given  the  severe  lack  of  affordable  housing  in  neigh- 
borhoods across  the  country,  many  people  with  psychiatric 
disabilities  need  substantial  economic  support  in  order  to 
access  decent  housing.  As  a  1998  HUD  report  asserts, 
the  number  of  American  households  with  crisis-level  rental 
housing  needs  grew  by  nearly  400,000  from  1991  to  1993, 
leaving  5.3  million  households  in  1995  with  crisis-level  hous- 
ing needs,  while  the  number  of  apartments  affordable  to 
families  with  very  low  incomes  dropped  by  900,000  from 
1993  to  1995. 65  These  trends  are  particularly  damaging  to 
people  with  severe  mental  illness  who,  more  often  than  the 
general  population,  are  poor  and  unemployed  or  who  have 
low  salaries.  A  1 994  HUD  report  indicated  that  people  with 
disabilities  are  the  group  most  likely  to  live  in  severely  in- 
adequate housing.66 

Within  the  Commonwealth,  the  picture  similarly  is 
bleak:  a  1998  study  found  "growing  affordability  problems 
for  renters  and  homeowners  in  Massachusetts,  a  sharp 
decline  in  the  supply  of  rental  housing,  increased 
homelessness,  and  a  surge  in  evictions  for  non-payment  of 
rent  across  the  state."67  This  scenario  has  a  disparate  im- 
pact on  people  with  psychiatric  disabilities.  According  to 
the  state  Department  of  Housing  and  Community  Devel- 
opment (DHCD),  as  of  December  1993,  of  the  44,000 
people  in  Massachusetts  with  long-term,  serious  psychiat- 
ric disabilities,  about  27,000  were  involved  with  DMH  and, 
of  those  27,000,  the  vast  majority  had  median  incomes  of 
under  $600/month.68 

Federal  housing  policy  has  contributed  to  the 
problem 

While  obtaining  housing  of  any  kind  can  be  difficult 
for  people  with  disabilities,  obtaining  housing  in  indepen- 
dent settings,  such  as  private  homes  and  apartments,  can 
be  still  more  so.  Federal  housing  policy  has  traditionally 


channeled  funding  money  to  public  housing  authorities  and 
non-profits  and  the  congregate  housing  they  construct,  as 
opposed  to  directly  funding  individuals  and  more  indepen- 
dent types  of  housing.  Since  private  providers  of  housing 
and  services  are  often  allocated  large  overhead  allowances 
to  support  their  administrative  costs  (which  sometimes 
exceed  30%  of  the  total  budget),  they  have  a  financial  stake 
in  sustaining  congregate  housing  models  in  which  housing 
and  supports  are  intertwined.69  This  pattern  is  difficult  to 
break,  both  because  providers  don't  want  to  lose  the  money 
and  because  states  are  reluctant  to  turn  over  money  di- 
rectly to  consumers. 

By  contrast,  the  direct  flow  of  housing  resources  to 
individuals  with  psychiatric  disabilities  has  been  inadequate. 
For  example,  a  primary  source  of  tenant-based  rental  sub- 
sidies, portable  Section  8  certificates  and  vouchers,  have 
historically  been  in  short  supply.70  One  Massachusetts  hous- 
ing advocate  regularly  hears  from  individuals  who  have 
been  told  that  the  wait  for  a  Section  8  certificate  or  voucher 
is  between  five  and  ten  years.71  Moreover,  it  is  common 
for  Section  8  lists  to  be  closed;  when  waiting  lists  open, 
hundreds  of  people  gather  in  line  for  a  chance  at  a  slot.72 
In  addition,  historically  federal  funding  for  home  owner- 
ship has  been  extremely  limited  and  many  homeownership 
programs  have  not  specifically  targeted  people  with  dis- 
abilities.73 

The  problems  of  limited  and  misdirected  funding  were 
compounded  in  the  1 990s  by  changes  in  federal  law  which 
have  significantly  decreased  the  number  of  subsidized  hous- 
ing units  available  to  people  with  disabilities.  In  1992  and 
1996,  Congress  passed  legislation  which  permitted  public 
housing  authorities  and  HUD-assisted  housing  providers 
to  designate  as  "elderly  only"  certain  subsidized  housing 
developments  previously  occupied  by  a  mix  of  people  with 
disabilities  and  elders.74  The  effect  was  substantial;  eld- 
erly-disabled housing  had  been  the  source  of  virtually  all  of 
the  efficiency  and  one  bedroom  federally  subsidized  hous- 
ing units  in  the  country  and  represented  over  two-thirds  of 
the  federally  subsidized  housing  resources  available  to  low 
income  people  with  disabilities.75  In  1 996,  a  national  coali- 
tion of  housing  consumer,  advocacy,  provider  and  profes- 
sional organizations  estimated  that,  unless  the  federal  gov- 
ernment moved  to  rectify  these  legislative  developments, 
"by  the  year  2000:  [a]t  least  1 10,250  units  occupied  by 
people  with  disabilities  will  convert  to  'elderly  only'  units 
[and  a]t  least  163,704  people  with  disabilities  on  waiting 
lists  who  would  have  otherwise  been  offered  a  subsidized 
housing  unit  will  be  told  that  they  are  no  longer  eligible  to 
move  in."76 

Recent  federal  housing  budgets  offer  improved 
funding  mechanisms 

There  has  been  some  developments  at  the  federal 
level  to  counter  these  trends.  The  fiscal  1997,  1998  and 
1999  federal  budgets  included  new  funding  for  Section  8 
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certificates  and  vouchers  specifically  for  people  with  dis- 
abilities. Much  of  this  funding  was  still  available  last  spring 
when  HUD  published  its  Notices  of  Funding  Availability 
(NOFA),  which  included  both  fiscal  1998  and  1999  funds 
for  new  Section  8  certificates  and  vouchers  for  people  with 
disabilities.77  The  NOFA,  for  funds  totaling  $  1 27.5  million, 
included  several  types  of  Section  8  funding  for  people  with 
disabilities,  $79  million  of  which  was  designed  to  replace 
the  loss  of  public  and  assisted  housing  units  designated  as 
elderly  only.78  More  recently,  in  its  fiscal  1999  HUD  Ap- 
propriations Act,  Congress  added  $50  million  to  the  HUD 
fiscal  2000  budget  for  tenant-based  rental  assistance  for 
people  with  disabilities  who  have  been  (or  are  likely  to  be) 
harmed  by  designation  of  elderly-disabled  housing  as  "eld- 
erly only"  and  authorized  the  appropriation  of  such  sums 
as  may  be  necessary  for  the  same  purpose  for  fiscal  1999 
and  200 1-2003. 79 

Additionally,  Title  V  of  the  HUD  Appropriations  Act, 
the  Quality  Housing  and  Work  Responsibility  Act  of  1 998, 
revises  the  homeownership  program  created  by  the  Hous- 
ing and  Community  Development  Act  of  1992  in  several 
important  ways.80  The  Act  sets  the  Section  8  assistance 
payment  as  the  difference  between  30%  of  income  and 
monthly  homeownership  costs,  unless  homeownership  costs 
exceeds  the  payment  standard;  modifies  the  minimum  in- 
come requirements  by  permitting  consideration  of  a  dis- 
abled person's  public  assistance  income;  and  eliminates 
specific  downpayment  requirements.81 

Further,  after  two  years  of  negotiations  with  HUD, 
the  national  disability  advocacy  group  DRACH  succeeded 
in  1997  in  having  25%  of  the  total  Section  811  program 
funds  —  $48.5  million  available  to  serve  1756  people  — 
converted  for  use  as  tenant-based,  as  opposed  to  project- 
based,  rental  assistance.82  Advocates  had  particularly  tar- 
geted the  Section  8 1 1  program  for  its  reliance  on  a  group 
home  model  with  linked  treatment.  DRACH  now  seeks  to 
convert  100%  of  Section  81 1  funding  from  congregate  site 
models  to  integrated  and  independent  living  models,  including 
tenant-based  rental  assistance,  homeownership,  and/or 
scattered-site  housing.83 

Advocacy  needed  at  state  level,  particularly 
around  DMH  budget 

Advocates  for  people  with  psychiatric  disabilities  need 
to  continually  remind  those  developing  housing  policy  of 
their  needs;  one  vehicle  for  doing  so  is  to  become  involved 
in  the  development  of  state  and  local  "consolidated  plans.'84 
Pursuant  to  HUD  regulations,  DHCD  must  file  a  compre- 
hensive housing  affordability  strategy  and  community  de- 
velopment plan  or  "Consolidated  Plan"  with  HUD.  As  part 
of  the  plan,  the  Commonwealth  must  analyze  and  address 
the  impediments  to  fair  housing  choice.85  In  addition  to  the 
Analysis  of  Impediments  and  Fair  Housing  Plan  submitted 
by  the  state  government,  each  of  Massachusetts'  many 
local  entitlement  communities  also  must  submit  such  a  plan 


to  HUD,  based  on  local  data  and  outlining  a  local  action 
plan.86 

While  consideration  of  local  plans  is  beyond  the  scope 
of  this  article,  a  review  of  the  Commonwealth's  January 
1998  draft  Analysis  of  Impediments  and  Fair  Housing  Plan 
reveals  a  number  of  proposals  designed  to  increase  hous- 
ing stock  for  people  with  psychiatric  disabilities.87  Pursu- 
ant to  the  plan,  DMH  will  implement  seven  Section  81 1 
projects  (awarded  by  HUD  in  past  years)  which  will  serve 
67  people  with  housing  and  supportive  services.88  DHCD 
also  describes  a  cooperative  effort  among  DHCD  and  state 
human  service  agencies  to  provide  $  1 .3  million  for  each  of 
five  years  to  fund  housing  for  175  physically  or  mentally 
disabled  people.89  DHCD  also  cites  the  Facilities  Consoli- 
dation Loan  Program  which  established  a  $50  million  eq- 
uity loan  fund,  the  Facilities  Consolidation  Fund,  to  provide 
integrated  community-based  housing  to  DMH  and  DMR 
consumers.90  The  fund  will  be  used  to  support  develop- 
ment costs  for  up  to  20  housing  projects  to  serve  people 
with  mental  illness  and  mental  retardation.91  DHCD  addi- 
tionally notes  its  long  term  plan  to  allocate  $50.7  million 
from  the  1 993  housing  bond  bill  and  housing  which  is  being 
developed  by  the  Massachusetts  Housing  Finance  Agency 
(MHFA)  in  conjunction  with  state  human  services  agen- 
cies.92 Advocates  should  promote  the  expansion  of  such 
proposals  and  become  involved  in  local  planning  processes 
so  that  local  governments'  plans  contain  similar  attention 
to  the  housing  needs  of  people  with  psychiatric  disabili- 
ties.93 

Further,  mental  health  advocates  should  focus  on  in- 
creasing DMH's  budget  for  the  range  of  community -based 
services  including  residential  services,  rental  assistance, 
and  its  Special  Initiative  to  House  the  Homeless  Mentally 
111.  Each  of  these  programs  has  been  level-funded  in  the 
Governor's  Budget  Recommendations  for  fiscal  2000, 
House  1.  DMH's  Adult  Residential  Services  account  was 
funded  at  $132.9  million  for  fiscal  1998,94  $139.2  million  in 
fiscal  1999,95  and  is  level  funded  in  the  Governor's  Budget 
Recommendation  for  fiscal  2000.96  Similarly,  DMH's  rental 
subsidies  account,  which  provided  rental  assistance  to  900 
clients  in  fiscal  1999, 97  gained  $500,000  from  fiscal  1998 
to  $3,107,550  in  fiscal  1999,98  but  is  maintained  in  the 
Governor's  Budget  Recommendations  at  its  fiscal  1999 
level.99  Similarly,  DMH's  homeless  initiative,  which  pursu- 
ant to  a  state  appropriation  of  $18.1  million  andSl  million 
in  DMH/DMA  savings  in  fiscal  1999  provides  transitional 
residences,  permanent  housing,  and  support  services  to 
homeless  people  with  mental  illness,  is  also  level  funded  in 
the  Governor's  Budget  Recommendations.100 

Advocates  have  responded  to  House  1 .  The  Massa- 
chusetts Association  for  Mental  Health  has  recently  drawn 
legislators'  attention  to  the  many  individuals  on  DMH's  wait 
list  for  housing  services,  and  urged  them  to  commit  S20 
million  to  DMH  over  the  next  two  years  to  fund  housing 
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and  support  services  in  the  community.  While  pressing  for 
a  comprehensive  approach,  the  Association  is  particularly 
interested  in  seeing  an  increase  in  funding  for  rental  subsi- 
dies: 

[Additional  rental  subsidies  can  be  used  to  free  up 
supportive  housing  slots,  which,  in  turn,  free  up  1 8 
to  24  hour  staffed  apartments.  In  short,  the  funds 
should  not,  in  our  view,  be  limited  solely  to  house 
"discharge  ready"  patients,  since  that  population 
can  also  be  served  through  the  opening  of  residen- 
tial slots  resulting  from  the  movement  of  other  cli- 
ents.101 

The  Boston  Globe,  in  a  more  limited  response,  re- 
cently called  upon  the  Legislature  to  appropriate  $3  million 
more  to  DMH's  homeless  initiative.102  More  advocacy  is 
needed  to  increase  DMH's  budget  for  all  three  forms  of 
housing  assistance.103 

Targeting  discrimination 

Discrimination  continues,  both  overt  and 
hidden 

Despite  the  passage  of  Section  504  of  the  Rehabili- 
tation Act  of  1973,  the  Fair  Housing  Amendments  Act  of 
1988, 104  and  the  Americans  with  Disabilities  Act,105  dis- 
ability discrimination  from  a  range  of  sources  continues  to 
place  barriers  in  the  way  of  independent  living.  For  at  least 
two  reasons,  such  discrimination  has  often  gone  unchal- 
lenged. First,  while  some  forms  of  discrimination  may  be 
easily  detectable,  such  as  neighbors  protesting  the  siting  of 
a  group  home  in  their  community,  other  forms  are  more 
difficult  to  uncover.  For  example,  a  city  may  discriminate 
by  not  requesting  needed  Section  8  certificates  or  a  land- 
lord may  tell  Section  8  certificate  holders  that  an  apart- 
ment is  no  longer  available.  Second,  discrimination  is  some- 
times the  result  of  inaction,  not  action.  The  Supreme  Court 
has  observed  that  discrimination  on  the  basis  of  handicap 
is  "most  often  the  product,  not  of  invidious  animus,  but  rather 
of  thoughtlessness  and  indifference  —  of  benign  ne- 
glect."'06 

In  Massachusetts,  discrimination  continues  to  be  a 
problem.  Historically,  public  housing  authorities  and  private 
subsidized  owners  in  Massachusetts  have  been  cited  for 
their  discrimination  of  people  with  mental  disabilities  in  eld- 
erly-disabled housing.107  When,  in  1995,  a  13.5%  quota 
was  imposed  for  disabled  people  in  elderly-disabled  hous- 
ing in  the  state,108  discriminatory  feeling  was  evident.109 
Discrimination  continues  to  be  a  problem  for  DMH  in  its 
efforts  to  locate  housing  as  well.  DMH  reports  that  "[s]iting 
residential  programs  continues  to  be  a  struggle.  DMH  faces 
significant  community  resistance  across  the  Common- 
wealth."110 

Focusing  Massachusetts '  attention  on 
discrimination  based  on  mental  illness 
Advocates  need  to  continue  to  draw  state  officials' 


attention  to  housing  discrimination  against  people  with  psy- 
chiatric disabilities.  In  its  draft  Consolidated  Plan,  DHCD 
identifies  impediments  to  accessing  housing  due  to  discrimi- 
natory practices,  as  well  as  those  resulting  from  market 
forces,  and  recommends  redress  through  initiatives  under- 
taken with  the  Massachusetts  Commission  Against  Dis- 
crimination, local  housing  authorities,  the  private  sector,  the 
banking  and  insurance  industries,  as  well  as  through  atten- 
tion to  zoning  restrictions,  the  lack  of  available  affordable 
housing  units,  inadequate  transportation,  and  lead  paint 
contamination.1 1 1  While  the  impediments  that  DHCD  iden- 
tifies and  initiatives  it  proposes  are  important,  the  agency 
only  partially  isolates  and  addresses  the  wide  range  of  dis- 
criminatory practices  experienced  -  sometimes  uniquely - 
by  people  with  psychiatric  disabilities.  Therefore,  the  in- 
volvement of  the  psychiatric  disability  community  in  the 
development  of  consolidated  plans  in  general  and  fair  hous- 
ing plans  specifically  is  important  so  that  the  particular  prob- 
lems faced  by  people  with  mental  illness  are  identified  and 
addressed.112 

Projects  designed  to  target  discrimination  against  in- 
dividuals with  psychiatric  disabilities  do  exist  and  should  be 
expanded.  Attorneys  and  advocates  working  out  of  the 
state's  ten  independent  living  centers  have  recently  started 
a  program  to  target  housing  discrimination.  The  project  will 
run  paired  tests,  investigate  discriminatory  practices,  and 
pursue  appropriate  legal  responses."3  Among  the  testers 
they  have  trained  for  future  tests  are  people  with  psychiat- 
ric disabilities  and  there  is  one  paired  test  being  conducted 
now  with  a  person  with  a  psychiatric  disability.  Further,  of 
25  cases  of  discrimination  identified  thus  far,  three  have 
involved  discrimination  on  the  basis  of  mental  illness,  and 
one  of  these  cases  is  now  before  DHCD.  Advocates  should 
encourage  such  testing  and  particularly  urge  the  Massa- 
chusetts Commission  Against  Discrimination,  which  actively 
conducts  tests  with  individuals  with  physical  disabilities,114 
to  do  the  same  with  individuals  with  psychiatric  disabilities. 

Advocates  press  HUD  to  fulfill  its  responsibility 
to  monitor  discrimination 

Disability  advocates  at  the  national  level  see  an  addi- 
tional role  in  pressing  HUD  to  fulfill  its  responsibility  to 
monitor  and  combat  discrimination.  For  example,  DRACH 
has  urged  HUD  to  more  aggressively  pursue  its  responsi- 
bility under  Section  504  to  monitor  itself  and  its  sub-grant- 
ees for  compliance  with  HUD  nondiscrimination  regula- 
tions."5 Toward  the  same  end,  a  Massachusetts-based 
member  of  DRACH,  the  Cape  Organization  for  the  Rights 
of  the  Disabled  (CORD)  recently  urged  HUD  to  further 
strengthen  proposed  rules  clarifying  consolidated  planning 
and  Community  Development  Block  Grant  fair  housing 
regulations.  Applauding  the  rules  for  moving  HUD  from  a 
passive  monitor  to  an  active  enforcer  of  fair  housing  laws, 
CORD  suggested  that  HUD  could  further  improve  the  rules 
by,  among  other  changes,  incorporating  the  affirmative  re- 
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quirements  of  Section  504  and  the  Americans  with  Dis- 
abilities Act;  defining  the  obligation  to  offer  "fair  housing 
choice"  to  mean  the  opportunity  to  choose  from  a  mean- 
ingful range  of  housing  options  that  are  not  segregated  or 
treatment-based;  and  providing  jurisdictions  with  adequate 
data  regarding  the  housing  needs  of  people  with  disabili- 
ties."6 

In  a  related  matter,  a  coalition  of  disability  rights 
groups  has  recently  sought  declaratory  and  injunctive  re- 
lief from  HUD  for  failure  to  monitor  discrimination.  Plain- 
tiffs allege  that  the  agency  has  failed  to  fulfill  its  responsi- 
bilities under  Section  504  and  the  Fair  Housing  Amend- 
ments Act  to  gather  data  on,  investigate  non-compliance 
with,  and  require  compliance  with  anti-discrimination  regu- 
lations, in  this  case  regulations  requiring  that  a  certain  per- 
centage of  new  or  altered  HUD-funded  dwelling  units  be 
accessible  for  people  with  physical  disabilities."7 

Expanding  community-based  supports 

Some  supports  exist,  but  some  individuals 
remain  without  supports 

A  person  with  a  psychiatric  disability  striving  to  live 
independently  in  the  community  may  need  a  range  of  flex- 
ible services  and  supports,  tied  to  the  individual  and  not  the 
setting.  These  services  and  supports  should  be  individually 
tailored  and  collaboratively  planned.  These  may  include 
supports  around  mental  health  and  substance  abuse  treat- 
ment; health  care;  crisis  intervention  and  stabilization;  ac- 
cess to  entitlement,  vocational  and  employment  programs; 
activities  of  daily  living;  meeting  tenancy  or  homeownership 
obligations;  and  coordination  of  these  services."8  There 
are  several  models  being  developed  which  may  provide 
such  supports,  including  intensive  case  management,  out- 
reach worker  models  with  small  caseloads  that  provide  in- 
home  skills  teaching  and  linking  to  community  resources; 
partnerships  between  professionals  and  paraprofessionals, 
or  volunteers;  outreach  team  models  where  caseload  is 
shared  by  members  who  have  specialized  expertise  in  such 
areas  as  medications;  dual  diagnosis;  housing  development; 
peer  delivered  services;  and  social  clubs  and  drop-in  cen- 
ters."9 

DMH  has  made  progress  toward  creating  an  array 
of  supports  to  allow  people  to  live  independently.  DMH 
funds  such  services  as  community  treatment  teams,  mo- 
bile crisis  workers,  case  managers,  and  service  coordina- 
tors working  through  local  housing  authorities.  These  ser- 
vices work  to  serve  clients  in  the  community  so  that  they 
may  remain  in  the  community.  As  discussed  above,  DMH 
has  worked  to  make  its  services  more  flexible  and  more 
individualized. 

However,  a  significant  number  of  Massachusetts 
mental  health  consumers  do  not  receive  this  level  of  sup- 
port, which,  in  many  cases,  is  one  factor  for  their  remain- 
ing in  hospitals  and  in  group  homes.  While  some  might  ar- 
gue that  there  is  a  segment  of  the  population  of  people 
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with  severe  mental  illness  who  can  only  be  served  in  group 
homes  or  hospitals,  advocates  successfully  have  challenged 
that  notion.  One  writes:  "We  have  learned  that  in  commu- 
nities with  high  quality  services,  most  people  afflicted  with 
severe  long  term  mental  illness  such  as  schizophrenia  or 
serious  depression  can  be  supported  in  regular  housing  with 
the  same  intensity  of  service  which  we  used  to  think  was 
the  special  province  of  halfway  houses  or  even  hospitals."120 
Far  from  suggesting  that  some  people  require  institutional- 
like  care,  researchers  have  reached  a  different  conclu- 
sion. The  Center  for  Community  Change  through  Housing 
and  Support,  through  a  1989  national  survey  of  378  sup- 
ported housing  programs,  discovered  that  individuals  served 
in  supported  housing  settings  tended  to  be  more,  not  less, 
disabled  than  those  served  in  more  traditional  residential 
programs.121  The  survey  suggests  that  severe  handicaps 
can  be  addressed  with  creative  and  flexible  supports.122 
These  challenges  to  the  existing  model  suggest  that  many 
of  those  still  living  in  Massachusetts  hospitals  and  group 
homes  could,  should  they  so  choose,  live  more  indepen- 
dently in  the  community  with  existing  supports  expanded 
or  new  supports  created.'23 

Why  some  supports  are  not  available 
The  problem  is  compounded  by  the  fact  that  impor- 
tant sources  of  supports  for  independent  living  for  people 
with  disabilities  in  the  Commonwealth  are  not  readily  avail- 
able to  people  with  psychiatric  disabilities.  One  source  is 
the  Home  and  Community  Based  Services  (HCBS) 
waiver.124  Pursuant  to  the  state's  waiver,  over  8000  Med- 
icaid recipients  who  would  ordinarily  receive  long-term  care 
in  medical  facilities  are  cared  for  in  their  homes  with  com- 
munity-based supports.125  Although  federal  regulations 
would  allow  for  the  development  of  a  waiver  which  cov- 
ers people  with  psychiatric  disabilities, 126  Massachusetts 
has  only  two  HCBS  waivers,  one  for  elders  and  one  for 
people  with  mental  retardation.127  The  lack  of  a  waiver  for 
people  with  psychiatric  disabilities  is  likely  due  to  the  fact 
that  a  HCBS  waiver  may  only  provide  services  to  people 
eligible  to  receive  Medicaid  covered  care  provided  in  a 
hospital,  nursing  facility  or  intensive  care  facility/mental 
retardation.128  This  limits  coverage  in  two  substantial  ways. 
First,  those  individuals  who  don't  require  such  high  levels 
of  care  could  not  be  covered  by  a  waiver.  Second,  only 
people  receiving  hospital  level  care  that  is  Medicaid  cov- 
ered would  be  covered.  Thus,  adults  who  are  receiving 
acute  care  would  be  covered,  as  that  care  is  Medicaid 
covered,  but  those  receiving  long-term,  chronic  care  would 
not  be.129 

Similarly,  people  with  psychiatric  disabilities  have  had 
trouble  accessing  Medicaid-funded  personal  assistance 
services,  an  important  source  of  support  for  people  seek- 
ing to  live  independently  in  the  community.  Under  the  fed- 
eral Medicaid  program,  the  term  "personal  assistance  ser- 
vices" encompasses: 
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a  range  of  services,  provided  by  one  or  more  indi- 
viduals, designed  to  assist  an  individual  with  a  dis- 
ability to  perform  daily  living  activities  on  or  off  a 
job  that  such  individual  would  typically  perform  if 
such  individual  did  not  have  a  disability.  Such  ser- 
vices shall  be  designed  to  increase  such  individual's 
control  in  life  and  ability  to  perform  everyday  activi- 
ties on  or  off  such  job.130 

While  the  personal  assistance  services  model  is  po- 
tentially a  broad  one  under  which  services  are  tailored  to 
the  type  of  disability  -  such  as  mental  retardation,  psychi- 
atric disability  or  head  injury,  the  way  in  which  that  model 
operates  in  Massachusetts  is,  unfortunately,  more  limited.131 

In  Massachusetts,  personal  assistance  services  are 
provided  principally  through  the  Medicaid-funded  Personal 
Care  Attendant  (PCA)  program.  Through  this  program, 
Medicaid  funds  the  services  of  a  person  who  provides  as- 
sistance with  activities  of  daily  living  and  instrumental  ac- 
tivities of  daily  living  (such  as  shopping  or  housekeeping).132 
To  qualify  for  PCA  services,  an  individual  must,  pursuant 
to  a  state  Division  of  Medical  Assistance  regulation,  dem- 
onstrate medical  necessity  as  evidenced  by  requiring  physi- 
cal assistance  in  certain  activities.133  The  need  for  assis- 
tance of  other  forms,  such  as  supervision,  prompting,  or 
cueing,  does  not  suffice,  and  mental  illness  alone,  even  if 
severe,  does  not  suffice  to  obtain  a  PCA.  Although  the 
need  for  physical  assistance  does  not  have  to  be  based 
upon  a  physical  disability  -  for  example,  it  could  be  based 
on  cognitive  difficulties  -  the  limitation  still  excludes  large 
numbers  of  people  with  mental  illness.134  The  result  is  that, 
of  the  approximately  4500  people  in  Massachusetts  with 
PCAs,135  the  percentage  of  these  whose  primary  disability 
is  psychiatric  is,  as  one  advocate  phrased  it,  "insignifi- 
cant."136 The  argument  has  been  made  that  the  Division 
of  Medical  Assistance  regulation  requiring  physical  assis- 
tance is  illegal  because  it  denies  a  category  of  Medicaid- 
eligible  people  PCAs  solely  because  they  have  cognitive, 
but  not  physical,  disabilities  and  require  non-physical  assis- 
tance in  the  form  of  supervision  and  instruction.137 

At  the  state  level,  it  is  worthwhile  to  assist 
individuals  with  psychiatric  disabilities  obtain 
PCA  services 

Despite  the  restrictive  nature  of  the  Commonwealth's 
PCA  program,  advocates  have  succeeded  in  obtaining  PCA 
services  for  a  small  number  of  individuals  with  psychiatric 
disabilities,  and  those  services  can  make  a  huge  differ- 
ence.138 State  independent  living  centers  are  now  playing 
an  expanding  role  in  assisting  individuals  with  a  primary 
diagnosis  of  mental  illness  in  the  process  of  applying  for  a 
PCA,  particularly  the  evaluation  process.139  One  such  cen- 
ter, the  Northeast  Independent  Living  Program,  has  helped 
six  individuals  with  psychiatric  disabilities,  all  of  whom  now 
live  in  their  own  apartments.140  These  cases  suggest  that 
despite  the  limitations  of  the  existing  standards  for  PCAs 
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in  Massachusetts,  people  with  psychiatric  disabilities  should 
be  presented  with  the  criteria,  encouraged  to  evaluate 
whether  they  might  qualify  for  services,  and,  if  so,  assisted 
in  applying  for  PCA  services  and  obtaining  appropriate  clini- 
cal documentation  to  substantiate  their  claims.  Addition- 
ally, Massachusetts  advocates  should  consider  legal  strat- 
egies to  expand  the  state's  criteria  for  PCAs  beyond  the 
current  narrow  physical  disability  standards,  and  make  them 
consistent  with  the  federal  standards. 

At  the  federal  level,  advocates  work  to  improve 

personal  assistance  services 

Advocacy  is  also  needed  at  the  federal  level.  The 
advocacy  group  Americans  Disabled  for  Attendant  Pro- 
grams Today  (ADAPT)  seeks  to  refile  federal  legislation, 
now  entitled  the  Medicaid  Community  Attendant  Services 
and  Supports  Act  (MiCASSA),  to  amend  Title  XLX  of  the 
Social  Security  Act  and  create  a  new  Medicaid  service 
which  would  benefit  individuals  eligible  for  nursing  facility 
or  intermediate  care  facility  services  for  the  mentally  re- 
tarded.141 This  legislation  would  grant  recipients  the  choice 
of  using  these  dollars  for  community-based,  as  opposed  to 
facility-based,  services.  However,  while  the  legislation 
would  cover  people  with  mental  illness  and  provides  funds 
for  selecting  and  training  attendants,  it  only  covers  those 
individuals  eligible  for  nursing  facility  or  intermediate  care 
facility  level  care.  Further,  it  doesn't  remedy  the  problem 
in  Massachusetts  that  the  state  only  provides  services  to 
those  who  require  physical  assistance. 

IV.  Conclusion 

We  now  have  a  comprehensive  and  detailed  model 
of  community-based  housing  which  respects  the  autonomy 
and  independence  of  people  with  psychiatric  disabilities. 
However,  the  full  implementation  of  this  model  is  hindered 
by  remaining  barriers.  These  include  the  Commonwealth's 
continued  costly  reliance  on  institution-based  care,  ongo- 
ing use  of  the  residential  continuum  and  its  group  home 
model,  and  investment  in  housing  which  bundles  shelter 
and  treatment.  To  overcome  these  barriers,  advocates 
should  look  closely  at  opportunities  for  involvement  in  three 
areas:  expanding  resources  for  community-based  housing, 
addressing  discriminatory  practices,  and  exploring  the  avail- 
ability of  community-based  supports.  In  addition  to  pursu- 
ing change  in  these  areas,  advocates  should  begin  to  think 
about  more  long  term  goals,  such  as  that  of  making 
homeownership  as  real  an  option  for  people  with  severe 
psychiatric  disabilities  as  it  is  for  their  non-disabled  neigh- 
bors.142 


ENDNOTES  on  page  43 


ADVISOR 


Winter/Spring  1999  

Guardianship  Reform 

John  J.  Ford 
Director,  Elder  Law  Project 
Neighborhood  Legal  Services 

The  need  for  reform  of  guardianship  laws  and  prac- 
tice has  long  been  evident  to  anyone  familiar  with  those 
subjects.1  In  1 997,  under  the  aegis  of  the  Probate  and  Family 
Court  and  the  Attorney  General's  office,  the  Joint  Com- 
mittee Massachusetts  Bar  Association  and  the  Boston  Bar 
Association,  the  Massachusetts  Guardianship  Task  Force 
and  Guardianship  Reform,  Advocacy,  Research  and  Edu- 
cation (GRACE)  groups  convened  to  draft  Article  V  (Pro- 
tective Proceedings)  of  the  Uniform  Probate  Code  (UPC). 
It  was  introduced  in  the  Legislature  in  the  1996-1998  ses- 
sion, and  was  resubmitted  this  session,  and  is  now  H.369 1 
and  is  pending  in  the  Judiciary  Committee  and  marked  for 
hearing  on  March  15, 1999.Given  that  all  interested  parties 
have  had  the  opportunity  to  comment  on  the  draft  of  Ar- 
ticle V,  there  is  a  remarkable  consensus  regarding  the  re- 
forms contained  in  that  bill.  The  Judiciary  Committee  has 
expressed  very  strong  support,  and  the  enactment  of  Ar- 
ticle V  of  the  UPC  promises  to  be  a  watershed  event  for 
the  protection  of  incapacitated  persons. 

Highlights  of  the  reforms  contained  in  Article  V  of 
the  UPC 

Article  V  of  the  UPC  is  rooted  in  the  Uniform  Guard- 
ianship and  Protective  Procedures  Act  (UGPPA)  and  is 
the  product  of  a  Herculean  effort  by  the  Joint  Committee 
of  the  Massachusetts  Bar  Association  and  the  Boston  Bar 
Association,  chaired  by  Raymond  Young,  and  assisted  by 
the  Committee's  scrivener,  Mark  Leahy.  The  committee's 
draft  was  first  submitted  to  the  Probate  bench  for  com- 
ments in  late  1996.  Under  the  direction  of  Chief  Judge  of 
the  Probate  Court,  Sean  Dunphy,  an  ad  hoc  committee 
was  formed  to  attempt  to  draft  legislation  that  would  ad- 
dress the  concerns  of  all  of  the  various  constituencies  con- 
cerned with  guardianship  law  and  procedures.  These  in- 
cluded the  Attorney  General's  office  (whose  report  on 
guardianship  reform2  contained  recommendations  which 
appear  in  the  draft  Article  V),  the  major  bar  associations, 
the  Joint  Committee  of  which  had  produced  the  first  draft, 
the  Massachusetts  Guardianship  Task  Force,  whose  draft 
legislation  also  reflected  much  of  the  reforms,  since  its  ori- 
gins were  in  the  same  sources  as  the  UGPPA,  G.R.A.C.E., 
state  agencies  like  the  Departments  of  Mental  Health  and 
Department  of  Mental  Retardation,  and  other  interested 
groups. 

The  UPC  bill  was  introduced  in  the  1 996- 1 998  legis- 
lative session  (H  5049)  and  was  held  by  the  Judiciary  Com- 
mittee, with  Article  V  "reserved"  for  a  further  submission, 
pending  additional  discussion  of  suggestions  by  interested 
parties  who  submitted  comments  to  the  Committee.  The 
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full  UPC,  with  Article  V,  was  filed  in  the  1999-2000  ses- 
sion and,  as  already  noted,  we  are  hoping  for  success. 

The  current  draft  of  Article  V  makes  enormous 
changes  in  how  guardianship  proceedings  are  conducted 
in  the  Probate  Court  system.  The  bill  reflects  knowledge 
gained  over  the  last  decades  in  the  fields  of  medicine,  psy- 
chiatry, gerontology,  and  others,  since  those  dark  days  when 
incapacitated  people  were  labeled  as  "idiots"  and  "fools". 

Nobody  will  moum  the  passing  of  the  term  "incom- 
petent" as  the  magical  invocation  of  the  authority  of  the 
court  to  appoint  a  guardian  over  a  ward.  The  term  "ward" 
is  to  be  applied  only  to  minors.  Instead,  the  "protected  per- 
son" is  evaluated  in  terms  of  functional  impairments,  with 
a  guardian  appointed  to  assist  in  the  areas  of  dysfunction.3 

The  procedures  for  court  appointments  will  change 
dramatically,  and  strengthen  the  protections  of  incapaci- 
tated persons.  Petitioners  must  state  the  powers  or  au- 
thority requested  in  the  petition  itself.  Medical  certificates 
will  necessarily  have  to  give  the  court  greater  detail  of  the 
person's  dysfunction,  and  including  diagnoses  and  prog- 
noses, with  proposed  treatment  plans  and  the  petitioner 
guardian  must  establish  grounds  for  the  creation  of  a  ple- 
nary or  "general"  guardianship,  since  limited  guardianships 
will  be  the  norm.4  A  petitioner  who  proposes  to  admit  an 
alleged  person-to-be-protected  to  a  nursing  home,  as  well 
as  to  any  institution,  must  inform  the  court,  in  the  petition 
itself,  that  a  change  of  address  of  the  protected  person  is 
anticipated.  The  protected  person  must  receive  notice  of 
the  proceedings,  and  he  or  she  must  attend  any  hearing 
unless  otherwise  ordered  by  the  court.  Guardians  must  file 
a  report  with  the  court  within  60  days  of  appointment  and 
annually  thereafter.5 

A  Petitioner  will  be  obliged  to  state  in  the  petition 
whether  or  not  the  person  to  be  protected  has  a  valid  du- 
rable power  of  attorney  and  health  care  proxy  document 
in  effect.  In  cases  where  such  authority  has  been  granted, 
the  court  will  not  appoint  a  fiduciary  in  the  absence  of  a 
showing  that  such  an  appointment  is  necessary,  as  for  ex- 
ample, where  a  health  care  proxy  is  found  to  have  been 
revoked  by  the  protected  person. 

The  Impact  of  the  Attorney  General's  1994 
Chapter  93A  Regulations 

Nursing  home  administrators'  obligations  under 
Rogers,  (and  under  the  basic  law  of  informed  consent) 
were  crystallized  in  the  93A  regulations  which  the  Attor- 
ney General  promulgated  in  1994.6  Prior  to  the  advent  of 
the  regulations,  one  could  argue  that  Rogers  applied  to  in- 
stitutionalization in  a  nursing  home  as  well  as  mental  health 
facility,  but  the  regulations  put  the  Attorney  General  clearly 
in  that  camp  which  argued  that  Rogers  protections  do  not 
end  at  the  threshold  of  the  nursing  home.  Moreover,  the 
regulations  gave  a  private  right  of  action  under  our  con- 
sumer protection  law"  to  residents  whose  rights  were  not 
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accorded  the  protections  of  Rogers  and  other  case  law, 
and  of  the  federal  Nursing  Home  Reform  Act  of  1987 
(OBRA  of  1987).8 

In  the  months  following,  there  was  no  great  surge  of 
activity  on  the  part  of  the  long-term  care  industry  to  file 
guardianship  petitions  for  residents  whose  dementia  made 
them  incapable  of  giving  informed  consent  to  the  medical 
care  that  they  were  receiving.  The  Department  of  Public 
Health  quickly  backed  off  the  strategy  of  finding  deficien- 
cies where  a  demented  resident  was  receiving  anti-psy- 
chotic medications  in  the  absence  of  a  Rogers  treatment 
plan  and  monitor.  Neither  the  Attorney  General's  office 
nor  consumer  advocates  were  quick  to  bring  lawsuits  ad- 
dressing the  widespread  lack  of  response  to  the  93  A  regu- 
lations' directive  thatRogers  hearings  were  legally  required 
in  the  long-term  care  setting  when  a  resident  cannot  con- 
sent to  the  administration  of  anti-psychotic  medications. 

Why  is  the  law  not  being  zealously  enforced?  All  in- 
terested parties  -  the  Attorney  General,  the  Department  of 
Public  Health,  consumer  advocates  -  recognize  that  the 
problem  is  one  of  lack  of  resources:  how  to  pay  for  the 
costs  and  fees  associated  with  the  services  of  a  legal  guard- 
ian to  authorize  medical  treatment.  The  Department  of 
Public  Health  let  the  facilities  off  the  hook  soon  after  the 
93  A  regulations  issued,  because  of  the  indisputable  fact 
that  there  was  no  reimbursement  in  the  Medicaid  per  diem 
rate  established  for  eligible  nursing  homes  residents.  It  was 
argued,  with  success,  that  nursing  homes  could  not  be 
forced  to  pay  for  guardianship  costs  when,  unlike  other 
costs  incurred,  the  State  would  provide  no  reimbursement. 
The  tensions  remained,  and  the  search  for  a  solution  con- 
tinued with  advocates  pursuing  a  mechanism  by  which 
Medicaid  would  provide  resources.  Two  cases  arose  on 
Cape  Cod,  where  two  nursing  home  residents,  Katherine 
Rudow  and  Mary  Perry,  had  sought  unsuccessfully  to  have 
Medicaid  allow  them  a  deduction  to  pay  for  their  guardian- 
ship costs. 

The  Perry-Rudow  Cases 

On  March  11,  1999,  the  Massachusetts  Supreme  Ju- 
dicial Court  ruled  in  favor  of  the  two  elderly  nursing  home 
residents  who  had  asked  Medicaid  to  help  pay  the  costs  of 
their  court  appointed  guardians.  Attorneys  for  Rudow  and 
Perry  had  argued  successfully  in  the  Superior  Court  that 
federal  law  required  Medicaid  to  allow  them  "deductions" 
to  pay  for  guardianship  costs  and  fees  which  had  been 
approved  by  a  judge  of  the  Probate  Court.  The  Supreme 
Judicial  Court  affirmed  the  Superior  Court's  decision. 

The  cases  began  in  the  early  90 's.  In  1991 ,  Ms.  Rudow 
faced  eviction  from  her  nursing  home  because  she  lacked 
the  mental  capacity  to  pay  her  nursing  home  bill  or  to  apply 
for  Medicaid  coverage.  (Medicaid  pays  a  subsidy  for  about 
75%  of  nursing  home  residents  in  Massachusetts.)  The 
Probate  Court,  on  February  25, 1992,  found  Ms.  Rudow  to 
be  incompetent  and,  since  nobody  was  available  to  serve 
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as  her  guardian,  appointed  Attorney  Martha  Ramsey  of 
Hyannis  to  be  her  guardian.  Attorney  Ramsey  then  took 
action  to  prevent  the  eviction  and  to  assure  continued  medi- 
cal care  for  Ms.  Rudow.  Similarly,  Ms.  Perry  was  hospi- 
talized in  the  Cape  Cod  Hospital  in  Hyannis  and,  although 
she  no  longer  needed  acute  care  and  was  appropriate  for 
placement  in  a  nursing  home,  she  too  lacked  the  capacity 
to  consent  to  her  discharge  from  the  hospital  or  her  admis- 
sion to  a  nursing  home  or  to  apply  for  Medicaid  coverage 
that  was  necessary  to  help  pay  for  her  nursing  home  costs. 
Attorney  Ramsey  filed  a  guardianship  petition  on  behalf  of 
Ms.  Perry's  niece  and  made  all  the  arrangements  neces- 
sary for  her  to  receive  the  appropriate  medical  care. 

In  both  cases,  once  the  elderly  women's  affairs  were 
in  order,  Attorney  Ramsey  obtained  an  order  from  the  Pro- 
bate Court  for  payment  of  the  court  costs  and  her  fees,  at 
a  substantially  reduced  hourly  rate  of  $65,  from  the  in- 
come of  the  wards.  Because  a  Medicaid  eligible  nursing 
home  resident  must  contribute  virtually  all  of  her  income  to 
the  nursing  home,  toward  the  costs  of  her  care,  the  only 
way  their  income  could  be  applied  to  the  guardianship  costs 
is  by  Medicaid's  approval  of  a  "deduction"  from  her  in- 
come in  computing  the  amount  each  must  contribute  to  the 
nursing  home  every  month  (the  Patient  Paid  Amount  of 
PPA). 

Although  Medicaid  had  allowed  such  deductions  in 
the  past,  they  refused  in  the  cases  of  Ms.  Rudow  and  Ms. 
Perry.  They  based  their  denial  on  informal  correspondence 
from  the  Health  Care  Financing  Administration  (HCFA), 
the  federal  agency  which  oversees  state  Medicaid  opera- 
tions. 

Attorney  Ramsey  appealed  the  denials  of  the  re- 
quested deductions  and  sought  assistance  from  the  Mas- 
sachusetts Guardianship  Task  Force  and  the  Massachu- 
setts Chapter  of  the  National  Academy  of  Elder  Law  At- 
torneys (NAELA).  With  help  from  her  colleague,  Karen 
Hanesian,  and  myself,  director  of  the  elderly  law  project  at 
Neighborhood  Legal  Services  in  Lynn,  the  cases  were  con- 
cluded successfully  when  the  Superior  Court  ruled  in  May 
1996  that  the  deductions  should  be  allowed.  The  basis  of 
Judge  Richard  F.  Connon  of  Superior  Court's  allowance 
was  that  guardianship  costs  were  "medical  or  remedial 
costs"  because  the  appointment  of  a  guardian  was  "a  nec- 
essary prerequisite"  under  the  law  in  order  for  there  to  be 
informed  consent  to  the  medical  treatment  that  the  elderly 
women  were  receiving. 

The  Medicaid  Program  appealed  the  Superior  Court 
decision  and,  on  March  11, 1999,  the  Supreme  Judicial  Court 
ruled  in  favor  of  the  nursing  home  residents  and  affirmed 
the  decision.  In  its  ruling,  the  Court  said  that  Medicaid's 
denial  of  the  request  by  Rudow  and  Perry  to  recognize 
their  guardianship  costs  as  "necessary  and  remedial  care 
expenses"  deductible  for  purposes  of  calculating  their  Pa- 
tient Paid  Amount  is  "based  upon  an  error  of  law  and  not 
in  accordance  with  law."  The  Court  rejected  the  input  from 
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HCFA,  saying,  "We  do  not  consider  ourselves  bound  by 
HCFA's  policy  position  particularly  where,  as  here,  we 
conclude  that  position  conflicts  with  the  controlling  Fed- 
eral statutory  scheme." 

The  Court  also  rejected  Medicaid's  argument  that 
nursing  home  residents  should  pay  for  their  guardianship 
costs  from  their  $60  monthly  personal  needs  allowance 
(PNA).  The  Court  said,  "The  PNA  is  to  allow  long  term 
care  residents  to  retain  a  modest  amount  of  income  for 
small  items  of  a  truly  personal  nature.  .  .  for  clothing.  .  . 
toiletries  and  other  small  items  .  .  (These)  items  are  not 
analogous  to  guardianship  costs  necessitated  by  the  inca- 
pacity of  a  nursing  home  resident  to  consent  to  her  own 
medically  necessary  treatment." 

Advocates  and  sources  in  the  Massachusetts  Ex- 
tended Care  Federation,  a  group  representing  the  long-term 
care  industry,  hailed  the  decision.9  The  group  noted  that 
there  are  many  nursing  home  residents  have  gone  without 
guardians  because  of  the  lack  of  resources  to  pay  for  the 
costs  of  guardianship  proceedings.  Volunteers  and  non- 
profit groups  who  work  for  little  or  no  compensation  have 
been  unable  to  meet  the  need.  The  Court's  decision  will 
enable  the  establishment  of  guardians  for  such  residents  to 
assure  that  their  legal  rights  are  protected  and  that  they 
receive  appropriate  and  timely  medical  care  and  treatment. 

A  copy  of  the  decision  is  available  at  the  Massachu- 
setts Social  Law  Library  website,  at  www.socialaw.com. 

Ongoing  93A  regulatory  issues. 

While  the  Rudow-Perry  decision  represents  a  great 
success  for  advocates  of  elderly  and  disabled  persons,  more 
remains  to  be  done.  The  use  of  the  health  care  proxy  laws, 
which  afford  us  the  opportunity  to  name  agents  to  manage 
our  medical  affairs  when  we  are  unable  to  do  so,  should  be 
maximized. 

Health  care  proxy  use  should  be  addressed  in  the 
Attorney  General's  93 A  regulations  pertaining  to  nursing 
homes.  In  1997,  the  Attorney  General's  office  conducted 
two  public  hearings  on  proposed  amendments  to  the  nurs- 
ing home  93  A  regulations.  The  Massachusetts  Chapter  of 
NAELA  responded  by  urging  the  Attorney  General  to  ad- 
dress the  issue  of  how  the  existence  of  a  valid  health  care 
proxy  document  by  a  nursing  home  resident  with  dementia 
relates  to  the  requirement  that  aRogers  hearing  is  required. 
As  a  result  of  a  NAELA  seminar  in  April  1997,  Barbara 
Anthony,  the  Chief  of  the  Attorney  General's  Public  Pro- 
tection Bureau,  wrote  to  a  NAELA  representative,  Alex 
Moschella,  concerning  the  function  of  Health  Care  Prox- 
ies.10 After  making  it  clear  that  she  was  not  speaking  for- 
mally for  the  Attorney  General's  office  on  the  subject, 
Anthony  opined  that  in  such  instances,  a  Rogers  hearing 
was  not  necessary,  absent  evidence  that  there  was  no  in- 
tent to  revoke  the  health  care  proxy  document.  That  letter 
was  hailed  as  providing  clear  guidance  to  the  long-term 
care  industry,  and  NAELA' s  then  Chapter  President  wrote 
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the  Attorney  General  and  proposed  amendments  to  the 
regulations  to  address  that  issue. 

Reform  efforts  for  non-nursing  home  frail  elders 
with  dementia 

The  Massachusetts  Guardianship  Task  Force  has  long 
championed  a  bill  to  establish  a  Public  Guardianship  Com- 
mission to  address  the  needs  of  elders  with  dementia  who 
still  live  in  the  community,  but  whose  quality  of  life,  and 
often  the  life  itself  is  threatened  by  the  dementia  and  there 
is  no  official  response  to  the  problems  until  a  crisis  occurs. 
The  bill  has  two  versions,  S.  786  and  H.3704,  and  are  pend- 
ing before  the  Judiciary  Committee. 

Conclusion 

The  changes  in  the  wind  offer  welcome  relief  to  frail 
elders  and  new  challenges  for  their  advocates,  who  labor 
to  assure  that  their  clients  enjoy  the  rights  and  protections 
which  our  laws  guarantee  the  incapacitated  among  us. 

ENDNOTES  on  page  48 
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Looking  for  Uniformity:  Massachusetts' 
Struggle  with  Restraint 

Jennifer  Honig 
Staff  Attorney 
Mental  Health  Legal  Advisors  Committee 

Brought  to  the  emergency  room  against  her  will  in  May 
1995,  a  woman,  rational  and  cooperative,  was  ordered 
to  undress.  Without  being  evaluated,  she  was  left  in  a 
cold  room  for  four  and  a  half  hours  in  only  a  johnny. 
Upon  transfer  to  a  private  psychiatric  hospital,  she 
was  placed  face  down  on  a  low  mattress,  spread  eagle 
in  four  point  restraint,  despite  a  history  of  sexual  as- 
sault. 

On  April  21,  1997,  a  twelve  year  old  boy,  Robert 
Rollins,  died  after  being  restrained  by  three  child  care 
workers  at  a  school  for  children  with  behavioral  prob- 
lems in  Rutland,  Mass.  The  autopsy  listed  the  cause  of 
death  as  "positional  asphyxiation  during  restraint.  " 
He  had  been  held  face  down  on  the  floor  with  his  arms 
across  his  chest  for  ten  minutes.  According  to  a  De- 
partment of  Social  Services  report,  the  worker  did  not 
let  Robert  up  even  after  he  began  making  "barking 
noises.  "  The  cause  of  the  incident:  a  dispute  over  a 
missing  teddy  bear. 

In  November  1997,  upon  admission  to  an  emergency 
room,  a  woman  was  told  that,  because  she  was  a  psy- 
chiatric patient  and  because  no  suitably-equipped 
medical  bay  was  available,  protocol  required  that  she 
be  put  in  leather  restraints.  The  doctor  apologized  for 
issuing  the  order,  repeating  that  he  was  ordering  re- 
straints only  because  their  use  was  dictated  by  policy. 
Staff  restrained  one  arm  and  one  leg,  despite  the  fact 
that  the  woman  was  neither  the  slightest  bit  uncoop- 
erative nor  at  any  time  suicidal. 

In  October  1998,  a  Cape  Cod  woman  reported  that 
her  child's  public  school  had  been  restraining  her 
daughter,  now  eleven,  and  other  autistic  children  whom 
staff  could  not  control.  She  became  aware  of  the  situa- 
tion when  her  daughter  started  "coming  home  with 
bruises  and  hair  missing  off  the  top  of  her  head.  " 

On  April  30,  1998,  a  sixteen  year  old  boy,  Mark  Soarez, 
was  restrained  at  a  group  home  for  troubled  youths  in 
Marlborough.  The  boy  was  a  client  of  the  Department 
of  Social  Services.  The  State  Medical  Examiner's  Of- 
fice determined  the  cause  of  death  to  be  blunt  trauma 
to  the  neck.  The  Boston  Globe  reported  that  another 
resident  of  the  home  heard  Mark  screaming,  "I  can 't 
breathe! " 


These  cases  of  restraint  are  only  a  few  examples  of 
a  problem  with  a  long  and  extensive  history.  Every  day, 
across  the  state,  restraint  is  used  over  and  over  to  limit  and 
control  the  behavior  of  individuals.  Restraint  is  used  on 
children  in  schools,  on  elders  in  nursing  homes,  on  individu- 
als with  psychiatric  disabilities  in  facilities  and  residences, 
on  persons  with  mental  retardation  in  their  homes  and  liv- 
ing spaces,  on  disruptive  youth  living  away  from  home,  on 
people  who  appear  in  emergency  rooms,  and  on  others. 
Restraint  is  used  on  people  in  public  facilities  and  in  private 
facilities,  on  adults  and  minors,  on  people  with  histories  of 
sexual  abuse  and  people  who  are  physically  infirm,  on 
people  who  have  been  restrained  many  times  and  people 
who  have  never  had  such  a  humiliation  before,  on  people 
who  were  assaultive  and  people  who  just  made  staff  afraid 
or  angry. 

The  death  of  Mark  Soarez  last  April  and  an  October 
1998  Hartford  Courant  series  on  the  use  of  restraint  na- 
tionwide have  brought  the  issue  of  restraint  to  the  fore- 
front of  attention  in  the  Commonwealth.  Massachusetts 
advocates  and  state  officials  are  now  offering  proposals 
for  change;  these  are  discussed  below. 

An  Act  to  Regulate  Restraint  Practices 

This  session,  state  Senator  Frederick  Berry  and  ad- 
vocates from  the  Coalition  for  the  Legal  Rights  of  People 
with  Disabilities  (CLRD),  a  coalition  of  individuals  and 
agencies  sharing  a  common  interest  in  preserving,  enforc- 
ing and  extending  the  legal  rights  of  persons  with  mental 
and  physical  disabilities,  have  filed  An  Act  to  Regulate 
Restraint  Practices  (S.  569).  The  bill  addresses  the  dis- 
crepancies among  state  agencies  in  their  control  over  the 
use  of  restraint  and  creates  consistent  standards  which 
apply  regardless  of  where  a  person  is  restrained.  To  do  so, 
the  bill  covers  a  range  of  agencies  within  the  Executive 
Office  for  Health  and  Human  Services  (EOHHS),  but  also 
reaches  beyond,  to  cover  the  Department  of  Education 
(DOE)  as  well. 

While  agency  provisions  governing  the  use  of  restraint, 
to  the  extent  they  exist,  may  be  currently  found  in  an  as- 
sortment of  forms  —  statute,  regulation,  policy,  protocols 
—  this  bill  would  place  fundamental  requirements  regard- 
ing restraint  in  statute.  The  bill  makes  significant  changes 
to  the  statutes  of  the  Departments  of  Public  Health  (DPH), 
DOE,  and  the  Office  of  Child  Care  Services  (OCCS).  Into 
these  statutes,  the  bill  places  many  of  the  protections  cur- 
rently found  in  the  Department  of  Mental  Health  (DMH) 
and  Department  of  Mental  Retardation  (DMR)  statutes 
and,  to  a  limited  extent,  DMH  and  DMR  regulations. 

The  bill  reaches  minors,  adults  and  elders  and  covers 
all  types  of  restraint:  physical,  chemical,  mechanical,  and 
seclusion.  For  some  types  of  facilities,  like  emergency 
rooms,  it  creates  standards  where  none  existed.  For  other 
types  of  facilities,  it  strengthens  protections  which  may  exist 
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only  in  regulation  or  policy  by  placing  them  in  statute,  such 
as  the  provision  requiring  that  restraint  be  used  only  when 
all  less  restrictive  alternatives  have  been  tried  and  failed  or 
determined  inappropriate  or  ineffective. 

Among  other  provisions,  the  bill  includes  the  follow- 
ing: 

The  bill  establishes  the  right  to  be  free  from  the  un- 
reasonable use  of  restraint  and  defines  restraint  as  bodily 
physical  force,  mechanical  devices,  chemicals,  confinement 
in  a  place  of  seclusion  other  than  the  placement  in  one's 
room  for  the  night,  or  any  other  means  which  unreason- 
ably limit  freedom  of  movement.  The  bill  establishes  a  stan- 
dard for  when  restraint  may  be  use  which  is  consistent 
with  current  DMH  and  DMR  language:  in  an  emergency, 
such  as  the  occurrence  of,  or  serious  threat  of,  extreme 
violence,  personal  injury,  or  attempted  suicide.  The  bill  fur- 
ther limits  the  definition  of  emergency  to  "situations  where 
there  is  a  substantial  risk  of  or  occurrence  of  serious  self- 
destructive  behavior,  or  the  substantial  risk  of  or  occur- 
rence of  serious  physical  assault." 

The  bill  requires  written  authorization  for  restraint  by 
a  superintendent  of  a  facility  or  a  designated  physician  who 
is  present,  although  non-chemical  forms  of  restraint  may 
be  used  for  up  to  two  hours  if  such  person  cannot  be 
present.  Chemical  restraint  requires  the  written  authoriza- 
tion of  a  designated  physician,  although  a  physician  may 
authorize  the  restraint  in  a  telephone  conversation  with  a 
registered  nurse  of  certified  physician  assistant  who  was 
present  at  the  incident  justifying  restraint  and  has  exam- 
ined the  individual. 

The  bill  requires  that  restraint  only  be  used  when  all 
less  restrictive  alternatives  have  been  tried  and  failed,  or 
have  been  determined  inappropriate  or  ineffective. 

The  bill  imposes  special  examination  requirements  for 
minors  placed  in  restraint.  The  bill  further  limits  to  two 
hours  the  time  for  which  a  minor  may  remain  in  seclusion. 
Additionally,  the  bill  imposes  special  review  requirements 
if  a  minor  is  restrained  for  more  than  one  hour  in  a  24  hour 
period. 

The  bill  imposes  standards  for  authorizing  restraint. 
For  example,  the  bill  mandates  examinations  of  restrained 
persons,  sets  time  frames  for  renewal  of  orders,  and  re- 
quires special  authorizations  for  lengthy  restraints.  The  bill 
also  requires  the  monitoring  of  restrained  individuals:  that 
a  specially  trained  person  must  be  in  attendance  to  "under- 
stand, assist  and  afford  therapy,"  with  limited  exceptions 
in  an  emergency  for  facilities  and  providers  covered  by 
the  DPH  statute.  The  bill  requires  extensive  documenta- 
tion of  restraint  on  a  restraint  form. 

For  facilities  and  providers  covered  by  the  DPH  stat- 
ute, the  bill  prohibits  PRN  or  "as  needed"  restraint  orders. 
At  these  placements,  the  bill  further  requires  facilities  to 
evaluate  whether  an  individual  has  a  trauma  history  and 
prohibits  the  use  of  any  restraint  techniques  that  would  be 
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likely  to  seriously  re-traumatize  the  person.  Facilities  and 
providers  covered  by  the  OCCS  or  DOE  statute  cannot 
place  minors  in  mechanical  restraint. 

The  bill  prohibits  the  use  of  prone  floor  restraint  for 
minors  and  elders  or  for  more  than  60  seconds  for  others. 
The  bill  requires  release  for  trial  periods  and  ongoing  as- 
sessment for  the  appropriateness  of  less  restrictive  alter- 
natives. 

The  bill  details  the  contents  of  the  restraint  order  form 
and  requires  that  individuals  (and,  for  programs  covered 
by  the  DOE  and  OCCS  statute,  parents)  be  given  the  op- 
portunity to  comment  on  the  restraint  with  24  hours.  The 
bill  has  provisions  for  review  of  restraint  forms  by  the  li- 
censing agency  and  for  the  keeping  of  statistics  by  facility 
or  school  (and  for  facilities  and  providers  covered  by  the 
DPH  statute,  by  designated  physician).  Reports  must  be 
kept  for  each  program,  school  or  facility,  and  must  be  made 
available  to  the  public.  Finally,  the  bill  requires  DPH,  DMH, 
DMR,  OCCS  and  DOE  to  jointly  issue  regulations  pre- 
scribing training  requirements  for  all  staff  involved  in  re- 
straint. 

In  addition,  for  students  in  programs  under  DOE  or 
OCCS  jurisdiction,  programs  may  not  impose  a  behavior 
modification  plan  including  restraints  until  a  full  functional 
assessment  of  behavior  has  been  completed  and  reviewed 
by  appropriate  parties.  Programs  may  not  use  painful  or 
humiliating  interventions. 

Work  Group  on  Physical  Restraint  of  Children 

The  death  of  Mark  Soarez  has  also  spurred  state  of- 
ficials to  review  the  use  of  restraint  —  with  a  focus  on  its 
use  on  minors.  A  task  force  convened  by  EOHHS,  called 
the  Work  Group  on  Physical  Restraint  of  Children,  issued 
a  report  on  December  22,  1998.  The  report  addresses  the 
use  of  restraint  on  minors  at  programs  run  or  funded  by 
agencies  within  EOHHS  —  DMH,  DMR,  Department  of 
Social  Services  (DSS),  Department  of  Youth  Services 
(DYS)  and  OCCS  —  and  establishes  an  implementation 
plan.  The  plan  requires  the  immediate  establishment  of  an 
Inter-Agency  Restraint  Coordination  Group,  chaired  by 
OCCS;  the  issuance,  by  OCCS,  of  an  interim  policy  re- 
quiring programs  to  submit  details  of  restraint  use,  preven- 
tion techniques  and  training  curriculum  by  December  22. 
1998;  the  designation  by  each  state  and  provider  program 
of  a  restraint  coordinator  by  January  15,  1999;  the  issu- 
ance of  agency  policies  by  April  30,  1 999;  and  the  promul- 
gation of  OCCS  regulations  by  April  30,  1 999.  In  addition, 
the  Inter-Agency  group  is  to  simultaneously  formulate  sys- 
tem-wide definitions,  obtain  medical  review  of  restraint 
techniques,  establish  best  practices,  and  design  training 
curriculums. 

Finding  a  lack  of  a  standard  of  care  in  the  use  of 
restraint,  the  task  force  also  made  recommendations  in  five 
areas,  described  below.  Significantly,  many  of  these  rec- 
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ommendations  are  consistent  with  the  proposed  restraint 
legislation  and  could  be  implemented  most  effectively 
through  its  passage. 

Prevention 

Recognizing  the  risk  of  injury  in  any  physical  inter- 
vention, the  group  recommended  that  each  agency's  regu- 
lations mandate  the  use  of  alternatives  to  restraint.  Fur- 
ther, programs  should  conduct  individualized  determinations 
regarding  behavioral  needs  and  management  techniques 
for  each  client.  Staff  should  be  trained  on  ways  to  avoid 
the  confrontations  and  power  struggles  which  often  lead 
to  restraint  and  on  ways  to  de-escalate  situations. 

Authorization 

The  group  recommended  establishing  a  consistent 
standard  for  the  use  of  restraint  —  allowing  restraint  "when 
there  a  demonstrable  danger  to  the  child  him/herself,  or 
others  as  a  result  of  actions  by  the  child  and  no  other  inter- 
vention has  been  or  is  likely  to  be  effective  to  avert  the 
danger."  This  standard  represents  an  improvement  over 
current  OCCS  and  DOE  regulations,  which  allow  restraint 
upon  instances  of  the  occurrence  of  or  serious  threat  of 
violence  to  property.  The  standard  should  also  make  clear 
that  restraints  should  not  be  used  for  punishment  or  staff 
convenience. 

Safety 

The  group  recommended  that  the  agencies  nonethe- 
less continue  their  prohibition  on  certain  types  of  restraint: 
chokeholds,  headlocks,  full  nelsons,  hog-tying,  and  the  use 
of  pressure  points  to  inflict  pain.  However,  the  group  noted 
that  these  prohibitions  are  not  currently  codified  in  regula- 
tion, Additionally,  the  group  recommended  that  programs 
consider  the  child's  age,  size  and  physical  and  mental  infir- 
mities before  choosing  a  type  of  restraint.  During  restraint, 
the  child's  physical  condition  should  be  constantly  moni- 
tored. Any  distress  should  be  treated  as  a  medical  rather 
than  a  behavioral  issue  and  medical  assistance  should  be 
immediately  obtained.  Policies  and  practices  should  instruct 
that  restraints  should  be  as  short  as  possible,  that  children 
should  be  released  at  the  first  indication  that  it  is  safe  to  do 
so,  and  programs  should  not  wait  until  a  child  contracts  for 
safety. 

Accountability 

The  group  recommended  strengthening  reporting  re- 
quirements; currently  there  is  no  requirement  for  reporting 
restraints  to  an  oversight  agency  (although  injuries  are  re- 
ported). The  group  recommended  that  programs  be  re- 
quired to  designate  a  point  person  with  oversight  for  the 
training  of  staff,  use  of  restraint,  and  collection,  analysis 
and  reporting  of  restraint  data.  The  group  also  recom- 
mended the  formation  of  a  safety  committee  at  each  pro- 
vider agency.  Additionally,  each  state  agency  should  des- 
ignate a  point  person  responsible  for  reviewing  incidents 
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of  restraint,  conducting  regular  oversight,  and  serving  on 
the  Inter- Agency  Restraint  Coordination  Group.  The  group 
emphasized  the  need  to  analyze  restraint  data  and  provide 
feedback  to  programs  with  attention  to  multiple  restraints 
of  a  child  or  by  a  staff. 

Training 

The  group  recommended  a  minimum  of  sixteen  hours 
of  training  on  behavior  management  (including  restraint) 
upon  hire  and  eight  hours  annually,  with  pre  and  post  train- 
ing tests.  The  group  specified  a  wide  range  of  topics  to  be 
covered  and  recommended  the  use  of  role  playing  in  de- 
escalation  techniques  and  practice  in  each  method  of  re- 
straint used  by  the  program.  The  group  also  recommended 
requirements  around  staff  certification  in  CPR  and  First 
Aid. 

Conclusion 

The  attention  which  the  issue  of  restraint  is  now  re- 
ceiving in  the  Commonwealth  is  heartening.  So  too  are  the 
many  thoughtful  and  creative  suggestions  emerging  for 
monitoring  and  limiting  its  use.  While  the  suggestions  are 
multi-faceted,  one  principle  seems  well-accepted:  that  the 
system  desperately  needs  uniform  standards  for  the  use  of 
restraint.  Many  advocates  believe  that  the  appropriate 
means  to  achieve  such  uniformity  is  through  legislation. 
Legislation  will  ensure  consistency  of  standards.  Legisla- 
tion will  reach  minors,  adults  and  elders.  The  legislative 
action  also  will  reinforce  that  certain  standards  and  prac- 
tices are  fundamental  to  the  use  of  restraint.  DMH  and 
DMR  have  already  recognized  the  importance  of  placing 
these  essential  restraint  standards  in  statute;  it  is  time  now 
for  these  standards  to  be  codified  in  the  statutes  of  other 
agencies  which  authorize  the  use  of  restraints. 

For  more  information  on  the  Act  to  Regulate  Restraint 
Practices,  contact  CLRD  Co-Chairs  Polyxane  Cobb  at 
(617)492-4630  or  Tim  Sindelar,  Esq.  at  (617)  723-8455. 
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Educational  Evaluations: 
Improving  Outcomes  for  Children  with 
Severe  Emotional  Disturbance 

Frank  Laski,  Executive  Director 
Gina  Yarbrough,  Staff  Attorney 
Mental  Health  Legal  Advisors  Committee 

Introduction 

In  the  United  States  today,  approximately  9  to  13% 
of  children  ages  9  to  17  are  estimated  to  have  a  serious 
emotional  disturbance  that  substantially  interferes  with  or 
limits  their  functioning  in  family,  school  or  community  ac- 
tivities.' This  conservative  estimate  yields  upward  to  80,000 
children  and  adolescents  with  serious  emotional  disturbance 
in  Massachusetts.2  A  primary  goal  of  the  mental  health 
system  in  Massachusetts  is  to  provide  appropriate  clinical 
care  and  supportive  services  for  these  children.  Address- 
ing this  goal  is  the  task  of  a  number  of  Commonwealth 
agencies,  including  the  Departments  of  Mental  Health, 
Education,  Public  Health,  Social  Services,  and  Youth  Ser- 
vices and  the  Office  for  Child  Care  Services.  Meeting  the 
goal  is  an  interagency  responsibility  that  increasingly  re- 
quires integrated  service  delivery  of  a  wide  range  of  clini- 
cal, housing,  family  and  school  supports.3  For  children  with 
serious  emotional  disturbance,  effective  school-based  ser- 
vices are  among  the  most  important  supports  needed.4  In 
Massachusetts,  access  to  those  educational  and  related 
support  services  is  made  available  through  Chapter  766 
special  education  law5  and  regulations6  and  the  federal 
mandates  in  the  Individuals  with  Disabilities  Education  Act 
(IDEA).7 

Recent  amendments  in  the  federal  law, 8  changes  in 
federal  regulation9  and  judicial  interpretation  of  Chapter 
766  strengthen  a  number  of  important  tools  that  can  be 
used  to  maintain  school  services  for  seriously  emotionally 
disturbed  children  and  to  promote  the  integrated  delivery 
of  school,  family  and  mental  health  services.  At  the  same 
time,  state-level  special  education  reform  efforts  seek  to 
relieve  schools  of  the  well-established  responsibility  for 
education  and  related  services  to  emotionally  disturbed  and 
other  severely  disabled  youth.  This  article  focuses  on  the 
importance  of  educational  evaluations  for  students  with 
severe  emotional  disturbance.  This  article  also  sets  forth 
the  use  of  independent  evaluations  in  the  initial  referral  of 
children,  in  the  development  of  individualized  education 
programs,  and  in  the  circumstances  when  education  au- 
thorities seek  to  exclude  emotionally  disturbed  children  from 
their  classes  and  their  schools. 

I.  Education  for  Students  With  Severe  Emotional 
Disturbance 

There  has  been  mounting  evidence  that  special  edu- 
cation has  short  changed  students  with  disabilities  in  terms 
of  expected  educational  outcomes.  The  failing  performance 


of  nearly  all  special  education  students  in  the  first  MCAS 
is  the  most  recent  indication  of  poor  special  education  out- 
comes.10 The  data  on  school  performance  and  post-school 
outcomes  for  students  with  severe  emotional  disturbance 
(SED)  are  especially  grim.  These  students  have  lower 
grades,  fail  more  courses,  have  higher  rates  of  failure  on 
minimum  competency  exams  and  higher  rates  of  grade 
retention  than  other  students  with  disabilities  do.  Only  42% 
earn  a  high  school  diploma,  compared  to  50%  of  all  stu- 
dents with  disabilities  and  76%  of  regular  education  stu- 
dents. Eighteen  percent  of  students  with  SED  are  placed 
in  educational  settings  outside  their  home  school,  compared 
to  6%  of  all  students  with  disabilities.  Of  those  in  their 
home  school,  only  17%  receive  the  majority  of  their  in- 
struction in  general  education  classrooms,  compared  to  33% 
of  their  same-age  peers.  Forty-eight  percent  of  students 
with  SED  drop  out  of  high  school,  compared  to  30%  of 
students  with  disabilities.  As  a  group,  students  with  SED 
miss  an  average  of  18  school  days  per  year."  These  sta- 
tistics have  not  substantially  changed  over  the  last  ten 
years.12 

There  has  long  been  a  tendency  to  blame  behavior 
deficits  and  the  poor  outcomes  suffered  by  students  with 
SED  on  the  student  and  their  family.  Not  only  does  this 
ignore  the  nature  of  a  serious  emotional  disability,  but  it 
also  avoids  the  school  and  community  factors  that  can  con- 
tribute to  the  removal  of  these  students  from  general  edu- 
cation settings  and  lead  to  their  poor  outcomes.  Often,  stu- 
dent behavior  escalates  and  academic  failure  occurs  be- 
fore any  interventions  are  implemented.  Rather  than  view- 
ing behavioral  manifestations  as  an  essential  component 
of  a  child's  educational  and  developmental  needs,  schools 
tend  to  view  manifestations  of  inappropriate  behavior  as 
discipline  problems.  Behavioral  manifestations  are  only 
considered  educationally  relevant  to  the  extent  to  which 
they  directly  impact  the  academic  progress  of  the  student 
or  his  peers.  When  interventions  are  implemented,  they 
tend  to  emphasize  external  control  or  management  of  the 
behavior  rather  than  developing  the  necessary  supports  and 
services  that  students  with  SED  need  to  learn  the  self- 
regulation,  impulse  control,  self-advocacy  and  conflict  reso- 
lution skills  that  are  necessary  for  success  in  a  general 
education  setting. 

As  a  result,  students  with  SED  tend  to  be  placed  in 
segregated  settings  outside  the  school  district  or  in  sepa- 
rate classrooms  within  their  home  school.  Such  placements 
can  prevent  students  from  developing  the  academic  and 
social  skills  they  need  to  eventually  live  and  function  in  the 
community.  Exclusion  from  the  regular  school  and  curricu- 
lum and  denial  of  necessary  behavioral  supports  can  exac- 
erbate academic  and  behavioral  problems.  Students  in  seg- 
regated settings  may  be  provided  with  an  inadequate  cur- 
riculum. They  also  have  few  opportunities  to  find  the  role 
models  and  receive  the  peer  and  teacher  feedback  on  ap- 
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propriate  behavior  that  they  would  naturally  receive  in  a 
regular  education  setting.  This  can  result  in  a  self-fulfilling 
prophecy  where  continued  behavioral  and  academic  defi- 
cits lead  to  continued  segregation.  Further,  students  who 
do  manage  to  control  their  behavior  in  segregated  settings 
are  often  unable  to  generalize  appropriate  behaviors  to  other 
settings  when  the  controls  of  the  segregated  setting  are 
removed.13  Improving  educational  outcomes  for  students 
with  emotional  disturbance  depends  greatly  on  proper 
evaluations  in  the  identification  and  referral  process. 

II.    Evaluations  in  the  Identification  and  Referral 
Process 

A.  When  Referrals  are  Made 

Schools  are  required  by  federal  and  state  law  to  make 
a  continuous  and  systemic  effort  to  locate  and  identify  all 
children  with  disabilities  in  need  of  special  education.14 
Under  federal  law,  a  disability  encompasses  a  number  of 
conditions,  including  developmental  delay,  intellectual,  sen- 
sory, neurological,  emotional,  communication,  physical,  spe- 
cific learning  or  health  impairments.15  In  Massachusetts, 
school  officials  must  consider  referring  a  student  for  a  spe- 
cial education  evaluation  if  she  fails  in  two  or  more  aca- 
demic subjects,  fails  to  be  promoted,  is  suspended  for  more 
than  five  days  in  any  quarter  or  is  excluded  from  school,  is 
absent  without  medical  excuse  more  than  15  days  in  any 
quarter,  or  plans  to  drop  out  of  school  without  a  diploma.16 
If  the  student  is  not  referred  for  an  evaluation,  the  school 
must  document  this  decision  in  the  student's  record  and 
make  efforts  to  modify  the  regular  education  program  to 
enhance  the  child's  performance.17  When  the  school  de- 
cides not  to  refer  the  student  for  an  evaluation,  it  must 
notify  the  parents  of  their  child's  condition  and  of  their  right 
to  refer  their  child  for  an  independent  evaluation.18 

B.  Content  of  Evaluation 

Generally,  school  officials  must  obtain  the  parent's 
consent  before  conducting  any  evaluation  of  the  student.19 
The  evaluation  must  be  performed  by  a  multidiscrplinary 
team20  and  include  an  educational  status  and  teacher  as- 
sessment as  well  as  specialized  assessments  in  all  areas 
related  to  the  child's  suspected  need  for  special  education 
and  related  services,  such  as  health,  vision,  hearing,  social 
and  emotional  status,  general  intelligence,  communicative 
status,  and  motor  abilities.21  These  assessments  must  be 
performed  by  trained  specialists  and  include  a  profession- 
ally sound,  complete,  and  suitably  individualized  examina- 
tion or  assessment  in  the  context  of  the  child's  develop- 
mental, social,  emotional,  and  educational  history  over  the 
course  of  her  educational  career  and  in  current  circum- 
stances.22 If  requested  by  the  parent,  the  evaluation  must 
also  include  assessments  of  the  child's  physical  and  men- 
tal health,  as  well  as  an  assessment  of  the  child's  home.23 

In  addition  to  information  from  parents,  evaluations 
should  be  based  on  technically  sound  assessment  tools.24 
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No  specific  tests  are  mandated,  but  any  tests  or  evaluation 
materials  utilized  must  meet  the  following  criteria:  (1)  se- 
lected and  administered  so  as  not  to  be  discriminatory  on  a 
racial  or  cultural  bias; 25  (2)  provided  and  administered  in  a 
child's  native  language  unless  clearly  not  feasible  to  do 
so;26  (3)  validated  for  specific  purpose  for  which  they  are 
used;27  (4)  administered  by  trained  personnel  in  conform- 
ance with  instructions  by  producer; 28  and  (5)  result  in  tech- 
niques for  directly  assisting  providers  to  provide  educa- 
tion.29 No  single  procedure  may  be  used  as  the  sole  crite- 
rion for  determining  an  appropriate  educational  program 
for  a  child.30  Finally,  an  evaluator  must  review  all  prior  and 
existing  data31  from  the  perspective  of  enabling  a  child  to 
participate  in  regular  education.32 

C.  Use  of  Evaluations 

The  results  of  these  evaluations  must  be  submitted  to 
the  TEAM,  a  group  of  qualified  professionals33  including 
the  regular  and  special  education  teachers,  who,  along  with 
the  parent34  and  student,35  meet  to  determine  if  the  child  is 
eligible  for  special  education  services.36  Parents  have  a 
right  to  review  all  of  the  evaluator' s  records  as  well  as 
other  documents  related  to  educational  placement.37  It  is 
essential  that  parents  obtain  evaluation  results  in  a  timely 
fashion  if  they  are  to  adequately  participate  in  the  formula- 
tion of  the  Individualized  Education  Program  (IEP).  The 
results  allow  them  to  identify  their  concerns  and  obtain 
quality  advice  in  advance  of  the  IEP  meeting. 

In  order  for  a  child  to  be  eligible  for  special  education 
services,  she  must  have  an  identified  disability  and,  be- 
cause of  that  disability,  be  unable  to  progress  effectively  in 
regular  education  and  require  special  education  services 
to  successfully  develop  her  individual  education  potential.38 
A  student  will  be  found  to  be  making  effective  progress 
where  there  is  documented  growth  in  the  acquisition  of 
knowledge  and  skills,  including  social  and  emotional  devel- 
opment, within  regular  education,  according  to  the  chrono- 
logical age  and  individual  educational  potential  of  the  child?9 
If  the  child  is  found  ineligible  for  special  education  ser- 
vices, the  parents  must  be  notified  of  their  due  process 
rights,  including  the  right  to  obtain  an  independent  evalua- 
tion.40 

D.  Use  of  Independent  Evaluations 

Independent  evaluations  can  be  useful  in  situations 
where  a  child  with  a  disability  is  either  not  referred  for  a 
special  education  evaluation  or  found  ineligible  for  special 
education  services  after  the  evaluation  process.  The  cat- 
egory "children  with  disabilities"  is  broad  and  includes  those 
children  having  serious  emotional  disturbance  (SED).41 
Under  federal  law,  serious  emotional  disturbance  is: 
a  condition  exhibiting  one  or  more  of  the  following 
characteristics  over  a  long  period  of  time  and  to  a 
marked  degree  that  adversely  affects  a  child's  edu- 
cational performance:  an  inability  to  learn  that  can- 
not be  explained  by  intellectual,  sensory  or  health 
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factors;  an  inability  to  build  or  maintain  satisfactory 
interpersonal  relationships  with  peers  and  teachers; 
inappropriate  types  of  behavior  or  feelings  under 
normal  circumstances;  a  general  pervasive  mood  of 
unhappiness  or  depression  or  a  tendency  to  develop 
physical  symptoms  or  fears  associated  with  personal 
or  school  problems.42 

In  Massachusetts,  a  child  is  considered  to  have  an 
emotional  disability  when: 

the  capacity  to  manage  individual  or  interactive  be- 
haviors is  limited,  impaired,  or  delayed  and  is  exhib- 
ited by  difficulty  which  exists  over  time  and  in  more 
than  one  setting  in  one  or  more  of  the  following 
areas:  the  ability  to  understand,  build,  or  maintain 
interpersonal  relationships;  the  ability  to  react/re- 
spond within  established  norms;  the  ability  to  keep 
normal  fears,  concerns,  and/or  anxieties  in  perspec- 
tive; the  ability  to  control  aggressive  and/or  angry 
impulses  or  behavior.43 

These  definitions  vary  slightly  in  two  ways.  First,  the 
federal  definition  of  emotional  disturbance  is  qualified  by 
the  term  "serious"  and  includes  within  it  a  measure  of  se- 
verity. Second,  the  federal  definition  closely  unites  the 
child's  condition  and  his  or  her  educational  achievement, 
whereas  the  state  definition  looks  to  behavior  in  school 
and  other  settings.  It  is  not  clear  whether  these  definitional 
differences  have  any  practical  consequences  in  terms  of 
identification  and  referral.44  In  order  for  a  child  with  SED 
to  be  found  eligible  for  special  education  services  under 
these  definitions,  evaluators  must  possess  a  long-term  view 
of  the  child. 

Despite  the  school's  obligation  to  locate  and  identify 
children  with  disabilities  who  may  be  eligible  for  special 
education  services,  children  with  severe  emotional  distur- 
bance are  often  not  referred  for  special  education  evalua- 
tions. Whatever  the  rationale  for  the  school's  failure  to 
refer  the  child,  it  is  often  expressed  as  follows:  the  child  is 
perceived  and  identified  as  "a  disruptive  kid"  rather  than 
as  a  child  with  a  disability. 

A  recent  case  brought  to  the  attention  of  Mental  Health 
Legal  Advisors  Committee  illustrates  how  far  schools  may 
go  to  avoid  referral  and  evaluation.  Until  her  seventh  grade 
year,  Maria  was  an  excellent  student,  doing  good  work 
and  interacting  appropriately  with  her  teachers  and  peers 
in  Southeastern  Massachusetts.  However,  during  the  last 
two  years,  her  grades  dropped  and  her  behavior  was  a 
recurring  problem.  Inappropriate  classroom  behavior  es- 
calated into  arguments  with  teachers.  When  accused  of 
wrongdoing  or  called  a  "problem  child,"  she  would  respond 
by  swearing  at  teachers.  She  got  into  fights  with  class- 
mates and  school  incidents  led  to  multiple  suspensions. 
When  Maria's  mother  sought  help  from  the  school  and 
raised  the  possibility  that  Maria's  behavior  might  be  re- 
lated to  disability  and  a  related  family  history  of  emotional 
and  mental  health  problems,  the  school  did  nothing  about 
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referral  or  evaluation.  Instead,  school  counseling  staff 
opined  that  Maria  was  angry  because  of  her  parents'  sepa- 
ration. Maria's  behavior  continued  into  this  year,  resulting 
in  more  than  20  days'  suspension  and  a  CHINS  petition 
alleging  truancy  and  misconduct,  but  still  no  referral  or 
evaluation.  At  age  14,  Maria  is  a  school  drop-out.  Prior  to 
the  CHINS  hearing,  she  ran  away.  After  the  initial  appear- 
ance in  juvenile  court,  Maria's  mother  was  able  to  sched- 
ule an  independent  evaluation  paid  for  through  MassHealth. 

Following  a  routine  evaluation  process,  the  school  still 
may  be  unaware  of  the  child's  emotional  disability.  School 
psychologists  who  do  not  possess  expertise  in  evaluating 
children  with  SED  often  perform  psychological  evaluations. 
The  child's  emotional  disability  may  also  never  be  identi- 
fied, because  evaluations  to  ascertain  a  child's  cognitive, 
academic,  behavioral  and  personality  functioning  often  rely 
on  objective  tests  that  have  not  been  designed  to  measure 
emotional  disabilities.45 

Quality  comprehensive  independent  evaluations  are 
critical  in  ensuring  that  these  situations  do  not  arise  and  in 
identifying  appropriate  special  education  and  related  ser- 
vices for  children  with  SED.46  The  evaluator  can  establish 
how  the  child's  condition,  particularly  her  current  level  of 
functioning,  interferes  with  the  child's  ability  to  make  ef- 
fective progress  in  regular  education.  Children  with  SED 
are  more  likely  to  exhibit  difficulties  in  social  and  person- 
nel areas  than  in  academics.  Thus,  an  independent  evalua- 
tion can  document  the  child's  other  educational  needs  by 
reviewing  the  child's  relationships  with  peers,  teachers,  and 
school  staff,  determining  age-appropriate  social  skills  and 
behavior  in  the  classroom,  cafeteria  and  hallway,  and  as- 
sessing the  child's  progress  at  home. 

III.  Evaluations  and  the  Individualized  Education 
Program 

A.  Content  and  Development  of  IEP 

Any  student  who  is  found  eligible  for  special  educa- 
tion services  must  have  an  IEP  that  serves  as  the  basis  for 
programming,  placement  and  gauging  educational 
progress.47  Among  other  things,  the  IEP  must  contain  state- 
ments regarding  the  student's  present  level  of  performance, 
including  how  the  child's  disability  affects  her  involvement 
and  progress  in  the  general  curriculum.48  These  include 
measurable  annual  goals,  including  benchmarks  or  short- 
term  objectives  related  to  meeting  the  child's  educational 
and  other  needs;  descriptions  of  the  special  education  and 
related  services  and  supplementary  aids  and  serv  ices  to 
be  provided  to  or  on  behalf  of  the  child;  and  program  modi- 
fications or  supports  for  school  personnel. 4g  The  IEP  should 
also  include  a  statement  on  the  extent  to  which  the  child 
will  participate  with  non-disabled  children  in  the  general 
curriculum  and  other  activities:  a  projected  date  for  when 
the  child  will  begin  to  receive  special  education  services 
and  level  of  modifications  and  frequency,  location,  and  du- 
ration; and  how  the  child's  progress  toward  the  annual  goals 
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will  be  measured  and  how  parents  will  be  regularly  in- 
formed of  that  progress.50  In  developing  the  IEP  for  a  child 
whose  behavior  impedes  his  or  her  learning  or  that  of  oth- 
ers, the  TEAM  must  also  consider,  where  appropriate,  strat- 
egies that  include  positive  behavioral  interventions  and  sup- 
ports to  address  that  behavior.51  Thus,  both  in  terms  of 
special  factors  presented  by  students  with  emotional  dis- 
turbance and  in  terms  of  the  overall  duty  to  provide  special 
education  and  related  services  that  meet  the  unique  needs 
of  the  student,  the  IEP  TEAM  must  address  behavior  and 
provide  appropriate  behavioral  programming.52 

Evaluations  are  critical  components  of  the  IEP  pro- 
cess. The  child's  IEP  must  be  based  on  these  evaluations.53 
The  TEAM  must  develop  the  IEP  within  30  school  work- 
ing days  of  receiving  these  evaluations54  and  must  include 
at  least  one  individual  such  as  a  psychologist  who  can  in- 
terpret evaluation  results.55  It  is  impossible  for  the  TEAM 
to  develop  an  appropriate  IEP  without  satisfactory  evalua- 
tions. 

The  TEAM  is  required  to  review  the  IEP  on  an  an- 
nual basis  and  address  the  results  of  any  reevaluation  or 
information  provided  to  or  by  the  parents  regarding  the 
need  for  additional  evaluation.56  Reevaluations  for  special 
education  eligibility  or  the  continuation  of  a  specific  special 
education  sendee  must  occur  once  every  three  years.57  If 
conditions  warrant  or  if  requested  by  the  parent  or  teacher, 
reevaluations  may  occur  more  frequently.58 

B.  Use  of  Independent  Evaluations  to  Challenge 
the  IEP 

If  the  IEP  is  partially  or  fully  accepted  by  the  parent, 
the  school  must  implement  the  mutually  agreed  upon  ser- 
vices.59 If  any  part  of  the  IEP  is  rejected,  parents  have  a 
number  of  due  process  rights,  including  the  right  to  request 
an  independent  evaluation.60  An  independent  evaluation  can 
assist  parents  in  determining  the  adequacy  of  the  IEP  by 
identifying  the  child's  needs  that  result  from  her  disability 
and  necessary  programs  and  services.  The  independent 
evaluation  can  also  provide  the  school  with  another  per- 
spective of  the  child  from  an  evaluator  who  might  be  more 
qualified  than  school  staff  to  assess  the  child's  disability- 
based  needs. 

While  the  TEAM  must  consider  an  individual  evalu- 
ation in  any  decision  concerning  the  provision  of  a  free 
appropriate  public  education  to  the  child,  it  is  not  control- 
ling.61 If  the  TEAM  agrees  with  the  evaluation,  it  will  be 
used  to  modify  the  IEP.62  If  the  school  does  not  modify  the 
IEP  based  on  the  parent's  independent  evaluation,  the  par- 
ent has  the  right  to  a  due  process  hearing;  for  example,  to 
challenge  the  school's  proposed  placement  of  the  child.63 
Two  important  areas  that  typically  require  independent 
evaluations  are  residential  placements  and  intensive  related 
services  that  are  clinical  but  not  medical  in  nature. 

Once  the  TEAM  agrees  or  reaches  a  conclusion  about 
the  type  of  educational  program,  there  may  still  be  dis- 
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agreement  regarding  the  adequacy  of  the  proposed  place- 
ment or  the  need  to  develop  the  placement.  Available  place- 
ments can  range  from  a  regular  classroom  with  supple- 
mentary aides,  supports  and  services  to  a  highly  special- 
ized and,  in  some  cases,  non-approved  special  education 
program.64  The  program  must  include  whatever  related 
services  the  child  needs  to  benefit  from  special  education.65 
Children  with  SED  are  often  the  most  difficult  students  to 
develop  a  program  for  and  are  thus  more  likely  to  be  placed 
in  non-approved  programs.66  Children  with  SED  may  also 
require  supplemental  aids  and  services,  such  as  social  work 
and  counseling  services,  therapeutic  recreation,  group 
therapy,  place  to  take  time  out,  and  flexible  scheduling. 
Schools  are  required  to  furnish  specially  trained  personnel, 
such  as  psychologists  and  social  workers,  to  provide  edu- 
cationally related  services  such  as  counseling.67  An  inde- 
pendent evaluation,  procured  either  by  the  parent  or  school, 
is  vital  in  establishing  the  level  and  intensity  of  a  student's 
counseling  needs.68  For  example,  students  with  SED  of- 
ten require  individual  psychotherapy  as  opposed  to  group 
counseling69  or  the  school's  on-site  counseling  services.70 
Most  importantly,  independent  evaluation  will  be  neces- 
sary when  the  school  district  neglects  or  refuses  to  ad- 
dress behavior  or  treats  behavior  in  narrow  and  simplistic 
terms.71 

A  recent  federal  court  decision  rejected  a  common 
school  district  argument  that  treatment  in  a  residential  set- 
ting goes  beyond  school  responsibility  both  in  terms  of  place- 
ment and  propriety  of  related  services.  In  Mohawk  Trail 
Regional  School  District  v.  Shaun  D.,  the  Massachu- 
setts District  Court  focused  on  the  child's  need  for  related 
services  for  sexually  acting  out  behaviors  and  ordered  resi- 
dential placement  for  a  mildly  mentally  retarded  child  with 
pedophilia. 72  The  school  had  argued  that  the  residential 
program  was  for  the  student's  medical  needs.  The  hearing 
officer  and  court  found  otherwise,  noting  that  the  IEP  goals 
were  based  on  the  child's  behavior  and  thus  the  school 
could  not  argue  against  the  residential  placement  needed 
to  address  these  problems.  The  court  also  found  that  the 
residential  placement  provided  the  necessary  related  ser- 
vices and  rejected  the  school's  arguments  that  these  were 
medical  services  outside  of  the  school's  responsibility.  In- 
deed, the  Supreme  Court  has  recently  affirmed  a  broad 
definition  of  related  services  and  rejected  the  invitation  to 
place  limitations  on  related  services  in  terms  of  either  cost 
or  intensity.73 

At  any  time  a  parent  may  place  their  child  in  another 
placement  at  their  own  expense  and  then  seek  reimburse- 
ment from  the  school  district.  To  prevail  at  hearing,  par- 
ents must  have  independent  evaluations  that  dispute  the 
appropriateness  of  the  IEP  and  prove  that  the  private  place- 
ment was  appropriate.74  Two  recent  Massachusetts  cases 
demonstrate  that  schools  that  wish  to  avoid  reimbursing 
parents  would  be  advised  to  provide  an  appropriate  pro- 
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gram  for  the  student  in  need.  In  Matthew  J.,  the  District 
Court  upheld  the  reimbursement  of  a  parent's  unilateral 
placement  at  a  non-approved  private  school  for  a  child  with 
schizotypical  disorder,  based  on  expert  testimony  that  peer 
grouping  and  other  elements  of  the  private  program  were 
appropriately  responsive  to  the  student's  needs.75  In  Jo- 
seph Doe  v.  West  Boylston  School  Committee,  the  Dis- 
trict Court  held  that  the  parent  was  entitled  to  reimburse- 
ment of  a  unilateral  placement  at  a  non-approved  school 
for  a  child  with  a  learning  disability.  The  court's  decision 
was  grounded  in  expert  testimony  that  the  student  was 
responsive  to  the  program  chosen  by  the  parent.76 

The  Supreme  Court  requires  parents  wishing  to  ob- 
tain reimbursement  to  show  that  the  public  school  proposed 
an  inappropriate  IEP  resulting  in  the  need  for  a  private 
placement  that  met  the  child's  needs.77  InFlorence  County 
School  District  v.  Carter,  the  Court  held  that  a  school's 
absence  from  the  state's  approved  list  of  special  education 
programs  cannot,  by  itself,  render  the  placement  inappro- 
priate and  thus  be  used  to  bar  reimbursement.78  In  Massa- 
chusetts, unilateral  placements  only  have  to  meet  the  "free 
and  appropriate  education"  standard  rather  than  the  more 
rigorous  "maximum  feasible  benefit"  standard  applied  to 
school  districts.79  Under  the  1997  IDEA,  reimbursement 
for  either  approved  or  non-approved  placements  may  be 
reduced  or  denied  for,  among  other  reasons,  refusing  to 
allow  the  child  to  be  evaluated  by  the  school  district.80 

IV.  Obtaining  Useful  Independent  Evaluations 

A  parent  has  the  right  to  request  an  independent  edu- 
cational evaluation  at  public  expense.81  To  obtain  the  inde- 
pendent evaluation,  a  parent  may  either  request  the  evalu- 
ation from  the  school  system82  or  obtain  a  private  evalua- 
tion and  seek  reimbursement.  In  Massachusetts,  the  school 
system  must  pay  for  a  requested  or  already  obtained  inde- 
pendent evaluation  if  it  is  equivalent  to  the  assessments 
performed  by  the  school,  conducted  by  approved  indepen- 
dent evaluators,  and  requested  or  obtained  by  parents  within 
16  months  of  the  school's  evaluation.83 

A  parent  may  also  request  or  obtain  an  independent 
evaluation  that  includes  assessments  not  equivalent  to  the 
types  of  assessments  in  the  school's  evaluation.84  The 
school  must  either  agree  to  pay  for  the  evaluation  or  ini- 
tiate a  due  process  hearing  to  show  that  its  evaluation  as- 
sessed all  areas  of  the  student's  suspected  special  needs. 
Parents  cannot  obtain  reimbursement  for  independent 
evaluations  where  the  school  did  not  have  an  opportunity 
to  conduct  its  own  evaluation  in  the  suspected  areas  of 
need.85  A  hearing  officer  may  also  request  an  independent 
evaluation  as  part  of  the  hearing,  which  must  be  funded  by 
the  school  district.86  Parents  have  the  right  to  access  all 
records  in  order  to  determine  if  reimbursement  is  neces- 
sary.87 Independent  evaluations  are  essential  in  some  cases 
to  identify  the  extent  of  a  child's  needs  and,  as  result,  allow 
the  parents  to  obtain  reimbursement.88 
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A.  Accessing  Credible  Independent  Evaluations 
A  parent's  right  to  access  an  independent  evaluation 

is  affected  by  the  parent's  ability  to  locate  a  credible  evalu- 
ator.  While  schools  are  required  to  provide  the  names  of 
individuals  and  facilities  that  will  conduct  evaluations,89 
these  lists  are  often  not  comprehensive.  Parent  support 
groups  such  as  the  Parent  Professional  Advocacy  League 
and  disability  rights  organizations  such  as  the  Federation 
for  Children  with  Special  Needs  or  Massachusetts  Advo- 
cacy Center  may  also  be  able  to  provide  referrals.  Although 
the  Bureau  of  Special  Education  Appeals  of  the  Massa- 
chusetts Department  of  Education  (Bureau)  may  not  rec- 
ommend evaluators,  its  administrative  decisions  contain  the 
names  of  individuals  and  facilities  that  conduct  evaluations. 

In  the  case  of  any  referrals,  a  parent  should  ensure 
that  the  evaluation  performed  is  credible.  A  review  of  ad- 
ministrative and  judicial  special  education  decisions  reveals 
that  a  credible  evaluation  hinges  on  a  number  of  factors, 
including  the  evaluators'  qualifications  and  experience;90 
competent  administering  of  tests  and  interpretation  of 
data;9'  observation  of  the  child;92  first-hand  knowledge  of 
the  child;93  observation  of  the  child's  educational  pro- 
grams;94 corroboration  of  the  evaluator's  recommenda- 
tions;95 stake  in  the  outcome  of  the  appeal  and  the  stage  at 
which  the  evaluator  was  brought  into  the  process;96  con- 
sistency of  reports  with  testimony  at  hearing;97  availability 
for  cross-examination  at  hearing; 98  and  relationship  with 
the  school  district.99 

To  ensure  that  the  evaluation  is  credible,  the  evalua- 
tor should  be  informed  of  the  goals  of  the  evaluation  and 
her  obligation  to  "define  in  detail  and  in  educationally  rel- 
evant and  common  terms  the  child's  needs,  offering  ex- 
plicit means  of  meeting  of  them."100  The  evaluator  should 
be  given  relevant  background  information  such  as  the  child's 
latest  evaluations  and  current  IEP.  In  the  case  of  psycho- 
logical evaluations,  the  evaluator  is  also  required  to  ob- 
serve the  child  in  familiar  settings,  such  as  a  classroom, 
and  make  specific  recommendations  for  meeting  the  child's 
needs.101  Finally,  an  evaluator's  report  should  include  a  brief 
history  of  the  child,  including  her  strengths  and  areas  of 
weakness;  an  identification  of  the  child's  needs  in  the  area 
being  assessed;  an  evaluation  of  the  current  educational 
program's  ability  to  meet  the  child's  identified  needs;  and 
specific  recommendations  for  meeting  the  child's  educa- 
tional needs,  including  concrete  examples  of  the  recom- 
mended programming  and  services.'02 

B.  The  Effect  of  Rate  Setting  on  Accessing 
Independent  Evaluations 

The  goal  of  IDEA  is  to  ensure  that  individualized  edu- 
cational programs  are  based  on  comprehensive  evaluations, 
including  those  evaluations  obtained  by  parents.  A  barrier 
to  implementing  this  goal  is  the  Massachusetts  rate  system 
because  it  threatens  parents'  access  to  independent  evalu- 
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ations.  Even  if  able  to  locate  a  competent  and  credible 
expert,  parents  may  not  be  able  to  retain  the  evaluator  or 
be  fully  reimbursed  for  an  evaluation  because  school  sys- 
tems may  pay  rates  that  are  too  low. 

In  order  to  avoid  "unreasonably  excessive"  costs, 
school  systems  have  the  right  and  obligation  to  set  maxi- 
mum allowable  rates  for  payment  of  independent  evalua- 
tions103 that  publicly  funded  evaluators  must  abide  by.104 
The  payment  rates  for  an  independent  evaluation  by  a  li- 
censed provider  are  dependent  on  the  practitioner's  license. 
Division  of  Health  Care  Finance  and  Policy  (Division)105 
rates  remain  consistent,  regardless  of  the  type  of  evalua- 
tion or  how  the  licensed  provider  packages  the  service.106 
If  parents  can  show  "unique  circumstances  of  the  child,"  a 
higher  hourly  rate  may  be  warranted.107  The  Bureau  has 
ruled  that  Division  rates  do  not  deny  parents  access  to 
competent  individual  evaluations108  and  it  continues  to  up- 
hold school  systems'  refusals  to  pay  more  for  evaluations 
than  the  Division  rate.109 

The  rate  has  a  tremendous  impact  on  parents'  ac- 
cess to  an  independent  evaluation  for  a  child  with  SED. 
The  Division  rate  for  all  psychological  services  is  $52.50 
per  hour.1 10  However,  traditional  psychological  testing  may 
not  be  adequate  for  establishing  the  child's  eligibility  for 
special  education  services  and  in  developing  the  IEP  be- 
cause it  only  provides  global  measures  of  intellectual  func- 
tioning. Neuropsychological  testing  provides  a  more  in-depth 
assessment  of  cognitive  abilities,  including  measures  of  at- 
tention, language,  visual-spatial  skill,  memory,  and  organi- 
zational ability  in  addition  to  IQ.  Unfortunately, 
neuropsychologists  are  likely  to  charge  rates  that  exceed 
the  Division  rates.1"  Obtaining  these  evaluations  is  fur- 
ther complicated  by  the  lack  of  specialists  in  Massachu- 
setts and  the  tendency  of  specialists  to  be  concentrated  at 
major  medical  centers,  where  waiting  lists  are  common. 
Thus,  parents  without  means  generally  have  to  rely  solely 
on  psychological  testing  which,  in  order  to  accurately  iden- 
tify the  child's  condition  and  its  impact  upon  the  child's 
education,  will  have  to  be  supplemented  with  additional 
evaluations  such  as  a  psycho-linguistic  and  comprehen- 
sive educational  evaluations.  Under  these  circumstances, 
Division  rates  may  actually  be  increasing  the  cost  of  ob- 
taining evaluations,  since  parents  must  obtain  additional 
evaluations  which  may  not  be  entirely  appropriate,  thereby 
jeopardizing  a  child's  opportunity  for  a  free  and  appropri- 
ate education. 

Parents  may  be  able  to  utilize  other  public  and  pri- 
vate funding  sources  to  obtain  independent  evaluations.  For 
example,  a  parent  may  be  able  to  access  a  psychological 
evaluation  through  a  private  insurance  provider  who,  un- 
der Massachusetts  law,  is  required  to  offer  a  minimum 
benefit  of  $500  for  outpatient  mental  health  services.112  A 
parent  may  also  be  able  to  utilize  Medicaid's  EPSDT"3 
requirements  to  obtain  psychological  and  other  types  of 


evaluations.  Parents  should  confirm  that  their  insurer  will 
cover  these  types  of  evaluations  and  that  the  evaluator  will 
accept  their  insurance.114 

V.     Evaluations  In  The  Context  Of  Disciplinary 
Actions 

The  U.S.  Department  of  Education  estimates  that 
300,000  children  with  disabilities  will  be  suspended  for  at 
least  one  day  during  the  1999  school  year."5  Many  are 
suspended  more  than  once  and  for  longer  periods  of  time. 
However,  surprisingly  little  reliable  data  exists  on  the  num- 
ber and  duration  of  suspensions  of  children  with  disabilities 
or  the  nature  of  available  alternative  services."6  While 
children  in  all  categories  of  disability  have  been  subject  to 
suspension,  most  commonly,  children  identified  as  having  a 
behavior  or  emotional  disorder  are  at  greatest  risk  of  ex- 
clusion from  school.  In  fact,  the  widespread  abuse  of  edu- 
cational rights  of  disabled  children  labeled  as  disruptive  led 
to  strict  statutory  and  judicial  protection  to  guard  against 
unilateral  removal  and  to  enable  children  to  stay  in  their 
current  placements."7 

The  1997  amendments  to  IDEA  guarantee  free  ap- 
propriate public  education  to  all  children  with  disabilities, 
"including  children  with  disabilities  who  have  been  sus- 
pended or  expelled  from  school,""8  and  contain  new  statu- 
tory provisions  requiring  that  disabled  children  removed  from 
school  be  provided  services  in  alternative  settings  that  en- 
able them  to  participate  in  the  general  curriculum  and  meet 
IEP  goals."9  Despite  these  guarantees,  the  recently  is- 
sued federal  regulations  make  substantial  changes  in  disci- 
plinary procedures  that  have  the  potential  to  put  great  num- 
bers of  children  with  emotional  disturbance  out  of  school 
without  educational  services.  These  changes  make  access 
to  independent  evaluation  and  behavioral  assessment  criti- 
cal now. 

A  key  provision  in  the  March  1999  federal  regula- 
tions provides  that  a  change  of  placement  occurs  only  when 
a  child  is  removed  for  more  than  ten  consecutive  school 
days  or  is  subjected  to  a  series  of  removals  that  constitute 
a  pattern  because  they  cumulate  to  more  that  10  school 
days  in  a  school  year.  These  regulations  now  allow: 

•  removal  of  a  child  with  a  disability  from  the 
child's  current  placement  for  not  more  than  10 
consecutive  school  days  for  any  violation  of 
school  rules;  additional  removals  of  not  more 
than  10  consecutive  school  days  in  that  same 
school  year  for  separate  incidents  or  miscon- 
duct.120 

•  removal  to  an  appropriate  interim  alternative 
educational  setting,  but  for  not  more  than  45 
days,  if:  the  child  carries  a  weapon  to  school  or 
knowingly  possesses  or  uses  illegal  drugs  or  sells 
or  solicits  the  sale  of  a  controlled  substance 
while  at  school.121 
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In  the  case  of  a  child  with  a  disability  who  has  been 
removed  from  his  or  her  current  placement,  the  regulation 
circumscribes  the  school's  obligation  to  provide  services 
as  follows: 

•  Schools  do  not  need  to  provide  services  dur- 
ing the  first  1 0  school  days  in  a  school  year  that 
a  child  is  removed.'22 

•  During  any  subsequent  removal  that  is  for  less 
than  10  school  days,  schools  provide  services 
to  the  extent  determined  necessary  to  enable 
the  child  to  appropriately  advance  toward 
achieving  the  goals  of  his  or  her  IEP.  In  cases 
involving  removals  for  10  school  days  or  less, 
school  personnel,  in  consultation  with  the  child's 
special  education  teacher,  make  the  service  de- 
termination.123 

•  During  any  long-term  removal  for  behavior 
that  is  not  a  manifestation  of  a  child's  disability, 
schools  provide  services  to  the  extent  deter- 
mined necessary  to  enable  the  child  to  appro- 
priately progress  in  the  general  curriculum  and 
appropriately  advance  toward  achieving  the 
goals  of  his  or  her  IEP.  In  cases  involving  re- 
moval for  behavior  that  is  not  a  manifestation 
of  the  child's  disability,  the  child's  IEP  TEAM 
makes  the  service  determination.'24 

When  a  child  is  removed  for  more  than  10  days  in  a 
school  year,  the  federal  regulations  require  that  the  child's 
IEP  TEAM  develop  a  behavioral  assessment  plan  or  re- 
view and  revise  the  current  behavioral  intervention  plan. 
After  completing  the  assessments,  the  TEAM  must  meet 
to  develop  appropriate  behavioral  interventions  to  address 
the  child's  behavior.125  If  a  child  is  removed  for  10  or 
fewer  days  in  a  year,  the  regulations  do  not  require  the  IEP 
meeting  or  behavior  assessment  plan. 

It  is  arguable  that  the  ten-day  safe  harbor  created  by 
the  regulations  to  relieve  schools  of  their  obligation  to  con- 
duct behavioral  assessments  has  no  statutory  basis.  The 
1 997  amendments  do  not  make  the  ten-day  distinction  cre- 
ated in  the  regulation.  The  statute  states  that, 

[ejither  before  or  not  later  than  1 0  days  after  taking  a 
disciplinary  action... [,]  if  the  local  educational 
agency  did  not  conduct  a  functional  behavioral  as- 
sessment and  implement  a  behavioral  intervention 
plan  for  such  a  child  before  the  behavior  that  re- 
sulted in  the  suspension...,  the  agency  shall  con- 
vene an  IEP  meeting  to  develop  an  assessment  plan 
to  address  the  behavior...."126 

The  new  federal  provisions  require  schools  to  assess 
a  child's  troubling  behavior  and  develop  positive  behav- 
ioral interventions  to  address  that  behavior,  and  describe 
how  to  determine  whether  the  behavior  was  a  manifesta- 
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tion  of  the  child's  disability.  These  provisions  are  of  great 
significance  for  children  with  serious  emotional  disturbance. 
The  functional  behavioral  assessment  requirement  can  and 
should  be  used  to  effectively  address  behavior  that  would 
lead  to  long-term  removal  or  serial  suspension. 

While  this  is  the  first  time  that  the  IDEA  has  explic- 
itly required  functional  behavioral  assessment,  the  under- 
lying concepts  of  the  functional  behavioral  assessment  pro- 
cess are  not  new  and  have  been  considered  "good  prac- 
tice" in  special  education  for  some  time.  Given  the  promi- 
nence of  functional  behavior  assessment  in  the  statutory 
scheme,  it  should  be  understood  not  only  by  psychologists 
and  specialists,  but  also  by  all  TEAM  members,  educators 
and  parents  alike.  Thus,  a  brief  discussion  of  functional 
behavioral  assessment  is  warranted.127 

Performing  a  functional  behavior  assessment  involves 
the  process  of  understanding  and  determining  the  root 
causes  of  a  challenging  behavior,  determining  how  that 
behavior  relates  to  an  individual's  environment,  and  identi- 
fying likely  interventions  to  address  the  challenging 
behavior(s).  The  focus  of  the  functional  behavior  assess- 
ment is  on  identifying  the  cause  of  a  problem  behavior  (why 
a  student  misbehaves),  rather  than  describing  the  symp- 
tom (the  behavior  itself)-  The  basic  premise  of  the  func- 
tional behavior  assessment  is  that  all  behaviors  occur  for  a 
reason,  and  that  individuals  engage  in  problem  behaviors 
because  those  behaviors  have  served  and  continue  to  serve 
an  important  function.  For  example,  a  student  incapable  of 
completing  a  reading  assignment  because  the  words  are 
beyond  his/her  comprehension  may  tantrum  to  escape  the 
assignment.  While  the  behavior  itself  is  inappropriate,  the 
function,  escaping  an  unrealistic  assignment,  serves  an 
important  purpose  for  the  student.  Indeed,  functions  by 
themselves  are  generally  not  considered  inappropriate.  Stu- 
dents engaged  in  the  function  of  attention-seeking  from 
adults  can  engage  in  behaviors  ranging  from  the  appropri- 
ate -  excelling  in  their  classes  -  to  the  inappropriate  - 
acting  out.  An  assessment  that  merely  describes  the  be- 
havior without  placing  it  in  a  functional  context  may  elicit 
ineffective  interventions  that  do  not  address  the  underlying 
cause(s)  of  the  behavior.  By  moving  beyond  the  overt  to- 
pology of  the  behavior  and  focusing  on  the  biological,  so- 
cial, affective  and  environmental  factors  that  initiate,  sus- 
tain and  end  the  behavior,  the  functional  behavior  assess- 
ment can  inform  an  effective  behavioral  intervention  plan. 

The  functional  behavior  assessment  is  not  merely  a 
procedural  but  a  substantive  problem-solving  approach  for 
a  collaborative  team.  The  National  Association  of  State 
Directors  of  Special  Education  has  identified  four  basic 
stages  to  the  process:  problem  identification  and  defini- 
tion, problem  analysis,  development  of  plans,  and  monitor- 
ing progress  and  evaluating  outcomes.  At  the  problem  iden- 
tification and  development  stage,  a  team  or  individual  as- 
sessor seeks  to  identify  the  behavior  causing  learning  or 
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discipline  problems  and  to  define  it  in  concrete  terms.  Spe- 
cific and  accurate  descriptions  of  behavior  are  preferable 
to  vague  descriptions  such  as  "aggressive"  or  "non-com- 
pliant." Once  the  behavior  has  been  concretely  defined, 
the  team  or  evaluator  enters  the  problem  analysis  stage  by 
exploring  the  function  of  the  behavior.  A  well-developed 
functional  behavior  assessment  identifies  the  contextual 
factors  that  contribute  to  a  behavior,  by  collecting  informa- 
tion on  the  range  of  conditions  during  which  the  student 
displays  behaviors  that  impact  on  his/her  learning  and  that 
of  fellow  students.  Since  problem  behaviors  can  stem  from 
a  variety  of  sources  and  serve  a  number  of  different  cir- 
cumstances (for  example,  inappropriate  behavior  that  is 
attention-seeking  in  one  circumstance  may  be  used  to  avoid 
work  in  another),  assessors  utilize  multiple  sources  and 
qualitative  and  quantitative  methods  across  time  and  in  a 
range  of  environments  to  determine  the  conditions  that  elicit 
the  behavior.  Initial  data  for  such  an  assessment  should  be 
gleaned  through  a  review  of  existing  information  on  the 
student.  Further  data  can  be  gathered  through  the  use  of 
indirect  assessments. 

Indirect  assessments  largely  consist  of  structured  in- 
terviews with  the  student,  teachers,  parents  and  other  adults 
with  responsibility  for  the  student.  Direct  assessments  in- 
volve observing  and  pinpointing  the  contextual  factors  as- 
sociated with  a  behavior.  Typical  questions  asked  during 
this  phase  include: 

•  When  is  the  student  most  likely  to  engage  in 
the  behavior? 

•  What  specific  events  or  factors  contribute 
to  the  behavior? 

•  What  functions  does  the  behavior  serve  the 
student? 

•  What  might  the  student  be  communicating 
through  the  behavior? 

•  When  is  the  student  most  successful  and  thus 
less  likely  to  engage  in  the  behavior? 

•  What  other  factors  might  contribute  to  the 
student  behavior? 

Once  the  team  has  gathered  sufficient  data,  the  mem- 
bers compare  and  analyze  the  data  to  determine  if  any 
patterns  are  associated  with  the  behavior.  If  the  existing 
data  does  not  allow  the  assessors  determine  a  pattern,  they 
should  review  the  functional  behavior  assessment  plan  to 
identify  additional  methods  for  collecting  additional  data  on 
the  target  behavior(s).  When  the  assessors  are  satisfied 
they  have  collected  enough  information  to  determine  a 
pattern,  they  can  establish  a  hypothesis(es)  regarding  the 
function(s)  of  the  behavior.  The  hypothesis  summarizes 
assessment  results,  offers  logical  explanations  for  the  be- 
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havior,  and  guides  the  development  of  a  behavioral  inter- 
vention plan.  Such  a  plan  can  include  positive  strategies 
such  as  the  introduction  of  appropriate  replacement  be- 
haviors, program  or  curricular  modifications,  and  supple- 
mentary aids  and  supports.  After  a  plan  has  been  devel- 
oped and  implemented,  it  should  be  regularly  assessed, 
monitored  and  revised  as  appropriate.  It  is  important  to 
note  that  the  functional  behavior  assessment  process  should 
not  depend  on  data  collected  by  a  single  assessor  or  through 
a  single  assessment  measure.  While  an  individual  assess- 
ment tool  such  as  standardized  testing  may  require  spe- 
cialized training,  a  well-developed  functional  behavior  as- 
sessment requires  a  team  approach  to  develop  both  the 
global  and  specific  understanding  of  problem  behaviors 
necessary  for  the  design  and  implementation  of  effective 
intervention  strategies.  128 

There  is  now  substantial  research  and  experience  that 
positive  behavioral  support  is  effective  in  assisting  students 
who  present  disciplinary  issues  and  challenging  behaviors 
both  in  general  education  and  special  education  classes.129 
When  used,  success  rates  are  improved  when  intervention 
is  based  on  functional  assessments.'30  Thus,  when  schools 
fail  to  conduct  proper  functional  assessments  or  recom- 
mend interventions  not  grounded  in  functional  assessments, 
parents  should  consider  exercising  their  right  to  indepen- 
dent evaluations  to  secure  assessments  and  effective  posi- 
tive behavioral  supports.131 

Conclusion 

Overall,  the  1997  amendments  to  the  federal  Indi- 
viduals with  Disabilities  Education  Act  maintain  strong  pro- 
tections and  safeguards  for  securing  comprehensive  evalu- 
ations for  educational  planning.  The  complexity  of  new 
federal  rules  on  discipline  will  most  likely  increase  the  oc- 
casions for  schools  to  conduct  evaluations,  for  parents  to 
contest  evaluations,  and,  ultimately,  for  parents  to  invoke 
their  rights  to  independent  evaluations. 

In  Massachusetts,  payment  for  independent  evalua- 
tions has  become  one  of  the  key  issues  for  overburdened 
school  districts  seeking  to  control  special  education  costs. 
Limiting  access  to  independent  evaluations  has  been  rec- 
ommended as  a  cost-saving  measure.132  Cost  sharing  with 
parents  based  on  a  sliding  scale  also  has  been  proposed.133 

Our  review  of  the  cases  relating  to  independent  evalu- 
ation does  not  support  the  notion  that  independent  evalua- 
tions are  overused  or  misused.  As  we  have  noted,  there 
are  substantial  practical  barriers  (e.g.,  rates  paid,  availabil- 
ity of  specialists)  to  parental  access  to  independent  evalu- 
ators.  Moreover,  under  current  state  law  and  practice, 
school  districts  that  carry  out  their  evaluation  responsibili- 
ties in  a  timely  way  and  with  a  minimum  of  professional 
competence,  can  easily  defend  educational  plans  based  on 
those  evaluations. 

At  this  time,  when  school  districts  and  families  will 
be  working  under  a  new  set  of  federal  requirements  -  par- 
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ticularly  in  the  areas  of  discipline  and  behavior  -  we  would 
caution  against  state  statutory  or  regulatory  changes  that 
would  further  restrict  effective  access  to  both  full  and  in- 
dependent evaluations  for  students  with  emotional  distur- 
bance.134 

ENDNOTES  on  page  48 
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Legislative  Update 

The  following  is  a  list  of  current  legislation  relevant  to 
the  mental  health  system  in  Massachusetts.  For  more  informa- 
tion and  position  papers  on  the  various  bills,  contact  the  indi- 
viduals listed  below. 

Civil  Commitment  Reform 

H.  3083/S.  613  -  An  Act  to  Reform  the  Civil 
Commitment  Process  for  Persons  with  Mental  Illness 

The  bill  would  shorten  the  overall  time  frame  between 
an  involuntary  admission  and  an  initial  court  review  from  a 
maximum  of  24  days  to  a  maximum  of  eight  business  days. 
The  bill  also  provides  for  an  emergency  hearing  no  later 
than  the  next  business  day  after  request  in  cases  of  abuse 
or  misuse  of  the  admission  provision.  The  bill  provides  for 
the  appointment  of  a  Committee  for  Public  Counsel  Ser- 
vices attorney  for  individuals  on  an  emergency  admission 
(unless  the  individual  declines  the  appointment).  The  bill 
prohibits  a  physician  from  allowing  a  person  to  sign  in  as  a 
conditional  voluntary  patient  unless  the  physician  has  de- 
termined that  the  person  has  a  capacity  to  understand  the 
import  of  that  decision. 

Sponsors:  Rep.  Michael  Cahill,  Sen.  Therese  Murray 

Status:  On  March  22,  1 999,  the  Human  Services  & 
Elderly  Affairs  Committee  favorably  reported  the  bills  to 
the  House  and  Senate  Ways  &  Means  Committees. 

Contacts:  Robert  Fleischner,  Center  for  Public  Rep- 
resentation (413)  586-6024  and  Jennifer  Honig,  Mental 
Health  Legal  Advisors  Committee  (617)  338-2345,  ext.  25. 

Outpatient  Commitment 

H.  4119  -  An  Act  Creating  Outpatient  Commitment 
Laws  for  Mentally  III  Persons 

The  bill  proposes  a  massive  expansion  of  involuntary 
treatment,  calls  for  a  system  of  outpatient  commitment, 
including  significant  changes  to  both  the  substantive  crite- 
ria and  the  procedures  for  long  term  civil  commitment. 

Sponsor:  Rep.  Kay  Khan 

Status:  The  Human  Services  &  Elderly  Affairs  Com- 
mittee sent  this  bill  to  study  in  April  1 999. 

Contacts:  Robert  Fleischner,  Center  for  Public  Rep- 
resentation (413)  586-6024  and  Jennifer  Honig,  Mental 
Health  Legal  Advisors  Committee  (617)  338-2345,  ext.  25. 

Conditional  Release 

H.  3674/S.  885  -  An  Act  Establishing  Judicial 
Jurisdiction  Over  Certain  Individuals  Including 
Those  on  Conditional  Release 

The  bill  would  establish  a  system  of  conditional  re- 
lease (in  effect,  probation)  for  some  individuals  who  have 
been  committed  to  facilities  after  a  finding  of  not  guilty  by 
reason  of  mental  illness  or  defect. 

Sponsor:  Rep.  Michael  Cahill 


Clubhouse  Parents  Legal  Support  Project 

Legal  representation  for  low-income  parents 
with  mental  illness  proves  elusive  today  as  legal  ser- 
vice agencies  fight  a  backlog  of  domestic  violence 
cases,  leaving  little  time  for  less  volatile  cases.  Par- 
ents with  mental  illness,  however,  are  at  high  risk  of 
losing  custody  of  their  children  and  even  visitation. 
These  parents  are  mistakenly  seen  as  unfit  to  par- 
ent; and,  they  don't  have  access  to  legal  services 
that  would  prove  otherwise. 

A  recent  and  innovative  collaborative  between 
legal  and  mental  health  agencies  may  soon  change 
the  status  of  these  now  underrepresented  parents. 
The  Massachusetts  Bar  Foundation  joined  with  Em- 
ployment Options  of  Marlboro,  Mass.  and  the  Men- 
tal Health  Legal  Advisors  Committee  to  obtain  a 
$44,000  NAPIL  (National  Association  for  Public  In- 
terest Law)  Equal  Justice  Fellowship.  The  NAPIL 
fellow  will  serve  the  Massachusetts  Regional  Club- 
house Parenting  Consortium  (Parenting  Consortium). 
The  Bar  Foundation  is  matching  the  NAPIL  grant. 

Employment  Options  was  the  first  clubhouse 
to  focus  on  the  unique  needs  of  parents  with  mental 
illness.  The  Parenting  Consortium  represents  over 
1000  parents  with  needs  for  legal  advice,  referral, 
visitation  enforcement,  and  advocacy  for  service  plans 
from  DSS  and  other  agencies.  Participating  club- 
houses are  located  in  Concord,  Hopedale,  Lexing- 
ton, Lowell,  Marlboro,  Newton,  Quincy,  Waltham  and 
Worcester. 

The  attorney  chosen  for  the  NAPIL  fellowship 
will  provide  counsel  to  clubhouse  parents  in  domes- 
tic relations  and  child  welfare  cases,  and  develop 
educational  materials  to  train  pro  bono  lawyers  to 
provide  counsel  to  these  parents.  To  ensure  that  par- 
ents represented  under  the  project  receive  the  nec- 
essary rehabilitative  benefit,  the  Parenting  Consor- 
tium will  supply  parenting  support  and  education.  The 
fellowship  is  slated  to  begin  in  September  1999.  For 
more  information  about  the  Clubhouse  Parents  Le- 
gal Support  Project  or  information  on  joining  the 
Project's  pro  bono  panel,  contact  Gina  Yarbrough 
at  (617)  338-2345,  ext.  24. 
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Status:  The  Judiciary  Committee  hearing  is  sched- 
uled for  April  27,  1999. 

Contacts:  Robert  Fleischner,  Center  for  Public  Rep- 
resentation (413)  586-6024  and  Jennifer  Honig,  Mental 
Health  Legal  Advisors  Committee  (617)  338-2345,  ext.  25. 

Access  to  Mental  Health  Care  in  Correctional 
Facilities 

H.  3268  -  An  Act  Relative  to  Mental  Health  Care 

The  bill  would  improve  mental  health  services  in  both 
county  and  state  correctional  facilities  by  requiring  these 
facilities  to  provide  mental  health  screening  and  assess- 
ment of  all  inmates.  The  bill  would  further  provide  suffi- 
cient numbers  of  mental  health  professionals  so  that  in- 
mates have  access  to  mental  health  services  comparable 
to  the  general  public. 

Sponsor:  Rep.  Kay  Khan 

Status:  The  Human  Services  &  Elderly  Affairs  Com- 
mittee hearing  was  held  on  April  7,  1999. 

Contact:  Rep.  Kay  Khan  (617)  722-2140 

Restraint  Standards 

S.  569  -  An  Act  to  Regulate  Restraint  Practices 

The  bill  addresses  the  discrepancies  among  state 
agencies  in  their  control  over  the  use  of  restraint  and  cre- 
ates consistent  standards  which  apply  regardless  of  where 
a  person  is  restrained.  In  doing  so,  the  bill  covers  agencies 
with  the  Executive  Office  for  Health  and  Human  Services, 
but  also  reaches  beyond,  to  include  the  Department  of 
Education.  The  bill  incorporates  many  of  the  protections 
currently  found  in  the  Departments  of  Mental  Health  and 
Retardation  statutes  and  regulations. 

Sponsor:  Sen.  Frederick  Berry 

Status:  The  Joint  Committee  on  Human  Services  & 
Elderly  Affairs  held  a  hearing  on  the  bill  on  April  14, 1 999. 

Contact:  Co-Chairs  of  the  Coalition  for  the  Legal 
Rights  of  People  with  Disabilities,  Polyxane  Cobb  (617) 
492-4630  and  Tim  Sindelar  (617)  723-8455. 

Financial  Incentives 

H.  4025  -  An  Act  to  Ensure  Mental  Health  Care 
Quality  and  Access 

The  bill  would  prohibit  financial  incentives  between 
insurance  and  managed  care  organizations  and  providers 
that  promote  cuts  in  medically  necessary  services. 

Sponsor:  Rep.  Douglas  Petersen 

Status:  The  Joint  Insurance  Committee  held  a  hear- 
ing on  the  bill  on  April  6, 1 999. 

Contact:  Susan  Fendell,  Mental  Health  Legal  Advi- 
sors Committee  (617)  338-2345,  ext.  29. 

Patient  Bill  of  Rights 

S.  1711  -  An  Act  to  Protect  the  Health  and  Safety  of 
Massachusetts  Consumers  from  Certain  Managed 


Care  Practices  in  the  Insurance  Industry 

The  bill  would  change  health  insurance  laws  to  en- 
sure access  to  care,  safeguard  quality  and  improve  ac- 
countability. It  includes  the  right  to  sue  health  maintenance 
organizations. 

Sponsor:  Sen.  Mark  Montigny 

Status:  The  bill  has  passed  the  Senate. 

Contact:  Rebecca  Derby,  Health  Care  for  All  (617) 
350-7279,  ext.  187. 

H.  3856  -  An  Act  Relative  to  Providing  Quality 
Health  Care  in  the  Commonwealth 

This  is  one  of  the  many  other  bills  that  attempt  to 
reform  managed  care.  This  bill  directs  health  insurers  to 
provide  utilization  review  procedures  that  employ  profes- 
sionally trained  and  certified  utilization  review  agents.  It 
provides  for  a  process  to  appeal  adverse  decisions  by  health 
insurers.  The  bill  limits  financial  incentives  that  encourage 
or  induce  health  care  providers  to  withhold  or  delay  medi- 
cally appropriate  treatment  or  referrals. 

This  bill  prohibits  insurers  (commercial,  Blue  Cross 
Blue  Shield,  HMOs  and  PPOs)  from  including  contract 
provisions  requiring  a  provider  to  indemnify  the  insurer  for 
any  claims  or  liability  incurred  in  connection  with  claims 
against  the  insurer  based  on  the  insurer's  "management 
decisions,  utilization  review  provisions,  or  other  policies, 
guidelines,  or  actions.'Tinally,  this  bill  requires  insurers  to 
pay  claims  within  30  days  for  medical  expenses  or  notify 
the  provider  with  reasons  for  nonpayment.  Failure  to  pay 
the  claim  within  30  days  would  result  in  a  VA  %  monthly 
interest  charge. 

Sponsor:  Rep.  Douglas  W.  Petersen 

Status:  The  Joint  Committee  on  Health  Care  held  a 
hearing  on  the  bill  on  April  8, 1999. 

Contact:  Peggy  Bolger,  legislative  aide  to  Rep. 
Petersen,  (617)  722-2210. 

Guardianship 

S.  786  / H.3704  -  Public  Guardianship  Commission 

This  bill  establishes  an  independent  Public  Guardian- 
ship Commission  appointed  by  the  Supreme  Judicial  Court. 
The  nine-member  Commission  includes  an  elderly  person, 
a  disabled  person,  an  elderly  advocate,  a  disability  advo- 
cate and  an  elderly  or  human  services  provider.  The  Com- 
mission may  be  appointed  as  guardian,  guardian  ad  litem, 
conservator,  trustee,  representative  payee  or  monitor  for 
an  indigent,  incapacitated  person  for  whom  there  is  no  one 
to  serve  in  this  capacity.  The  bill  would  go  into  effect 
initially  as  a  pilot  project  serving  those  in  need  only  in  Suf- 
folk County,  but  it  would  take  effect  over  time  as  to  other 
counties. 

The  Commission  will  encourage  and  support  families 
and  friends  to  serve  as  fiduciaries,  with  assistance  from 
the  Commonwealth,  if  necessary;  promote  and  support  the 
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provision  of  fiduciary  services  by  local,  non-profit  organi- 
zations, provide  extra  safeguards  for  the  rights  of  wards 
and  thereby  ensure  that  every  person  served  is  provided 
with  caring,  high  quality  and  individualized  service  at  a  rea- 
sonable cost. 

The  Commission  may  be  appointed  as  a  fiduciary  only 
when  there  is  no  less  restrictive  way  of  meeting  the  needs. 
All  decisions  of  the  fiduciary  must  reflect  the  individual 
character,  desire  and  circumstances  of  the  incapacitated 
person;  and  the  incapacitated  person  must  be  allowed  to 
make  his  or  her  own  decisions  to  the  extent  possible. 

Sponsors:  Senators  Cynthia  Creem,  Brian  Joyce  and 
Stephen  Lynch  and  Representatives  John  Rogers  and 
Patricia  Jehlen. 

Status:  The  Joint  Committee  on  Judiciary  held  a  hear- 
ing on  March  16,  1999. 

Contact:  Ernest  Winsor,  Esq.,  of  the  Mass.  Guard- 
ianship Task  Force  at  Mass.  Law  Reform  Institute  (617 
357-0700x330). 

Choice  of  Provider 

H  4025  -  An  Act  Providing  for  Patient  Choice  of 
Mental  Health  Care  Provider 

The  bill  offers  a  "Point  of  Service  Option,"  giving  the 
person  receiving  benefits  or  coverage  for  outpatient  men- 
tal health  services  the  choice  to  receive  services  from  a 
nonparticipating  provider.  Insurers  may  limit  payment  for 
such  services  to  80%  of  the  rate  for  a  network  provider. 

Sponsor:  Rep.  Douglas  W.  Petersen 

Status:  The  Joint  Committee  on  Insurance  held  a 
public  hearing  on  the  bill  on  April  6, 1999. 

Contact:  Peggy  Bolger,  legislative  aide  to  Rep. 
Petersen,  (617)  722-2210. 

Mental  Health  Parity 

S.  644/H.  276-  An  Act  Relative  to  Parity  in  the 
Treatment  and  Care  of  Persons  Needing  Mental 
Health  Benefits 

The  House  and  Senate  versions  of  this  mental  health 
parity  bill  is  identical  to  last  year's  Senate  version  of  the 
bill,  S.  2165  (previously  described  in  the  Legislative  High- 
lights in  the  Summer  1 998  Advisor). 

S.  644  requires  full  parity  in  the  diagnosis  and  treat- 
ment of  mental  disorders,  including  alcohol  and  chemical 
dependency,  to  the  services  provided  for  other  medical 
conditions.  They  eliminate  the  $500  minimum  mandated 
outpatient  mental  health  coverage  found  at  M.G.L.,  ch.  1 75, 
§  47B(c),  thereby  removing  the  barrier  for  adults  with  se- 
rious mental  illness  and  children  with  serious  emotional  dis- 
turbance to  receive  all  medically  necessary  services.  A 
range  of  inpatient,  intermediate  and  outpatient  services  are 
required  under  the  bill,  to  "permit  medically  necessary  and 
active  treatment. .  .to  take  place  in  the  lease  restrictive  clini- 
cally appropriate  setting."  Under  these  bills,  limitations  on 


41 

mental  health  services  are  linked  to  medical  necessity  and 
subject  to  the  same  utilization  review  process  as  other 
medical  services,  with  the  proviso  that  any  decision  to  ap- 
prove or  deny  mental  health  services  must  be  made  by  a 
licensed  mental  health  professional. 

The  bill  also  prohibits  companies  from  requiring  con- 
sent, as  a  condition  of  receiving  mental  health  benefits,  to 
disclosure  of  information,  except  under  the  same  terms 
required  for  disclosure  for  any  other  medical  condition. 
Further,  the  bills  require  written  consent  of  the  insured  or 
covered  family  member  of  the  insured  before  patient  in- 
formation may  be  disclosed. 

Approximately  40  legislators  have  signed  onto  S.  644 
and  H.  276.  The  legislation  is  also  supported  by  DMH 
Commissioner  Marylou  Sudders  and  the  Mental  Health 
Coalition,  whose  members  include  mental  health  care  pro- 
viders and  the  Massachusetts  Alliance  for  the  Mentally  111. 
Opponents  include  the  trade  organizations  for  health  main- 
tenance organizations  and  small  business.  The  former  seeks 
to  limit  parity  to  biologically-based  mental  illness  (thus  ex- 
cluding mental  health  care  for  such  diagnoses  as  post  trau- 
matic stress  disorder)  and  the  latter  which  seeks  to  delay 
implementation  for  small  business  employers.  The  Con- 
sortium for  Psychotherapy  is  concerned  about  the  abolish- 
ment of  a  minimum  benefit  in  light  of  managed  care's  abil- 
ity to  use  utilization  review  to  deny  services.  The  Consor- 
tium, as  well  as  others,  are  also  concerned  about  the  loss 
of  Chapter  8  confidentiality  protections  that  currently  ap- 
ply to  the  mandated  benefit,  should  therapy  services  be 
subject  to  the  same  utilization  review  as  physical  care. 
Chapter  8  of  the  Acts  of  1996  limits  the  amount  of  infor- 
mation that  must  be  provided  to  obtain  payment  authoriza- 
tion to  such  things  as  diagnosis  and  length  and  form  of 
treatment;  detailed  personal  information  about  the  consumer 
need  not  be  provided.  Some  consumer  groups  oppose  par- 
ity that  includes  payment  for  services  to  which  the  con- 
sumer has  not  consented,  such  as  involuntary  hospitaliza- 
tion. 

Sponsors:  Sen.  Frederick  Berry  and  Rep.  Angelo 
M.  Scaccia 

Status:  Hearing  held  on  April  6,  1999  by  the  Joint 
Committee  on  Insurance. 

Contacts:  Elena  Eisman,  Mental  Health  Coalition. 
(617)  523-6320,  ext.  14;  Jeannette  Orsino,  lobbyist  for  the 
Massachusetts  Psychological  Association,  (6 1 7)  248-035 1 . 

/  \ 

MHLAC  Telephone  Intake 
Mondays,  Wednesdays,  and  Fridays 
10  a.m.  to  noon 
(617)338-2345  (800)342-9092 
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DMA  expands  its  use  of  for-profit  managed  care 
ENDNOTES  from  page  5 


1  Statement  of  Laurie  Ansorge-Ball,  Director  of  DMA  Behavioral  Health 
Programs  at  the  Behavioral  Health  Advisory  Council  meeting  (March  5, 
1999). 

:  See,  Ron  Winslow,  Making  the  Grade,  Improvements  in  quality  of  care 
suggest  hospitals  are  taking  report  cards  to  heart,  The  Wall  Street  Journal 
(Oct.  19,  1998)  at  R16,  col.  4. 

7  Information  Technology  Bulletin  (Fall  1998). 

4  E.g.,  Partnership,  Appeals,  Complaints  and  Incidents  P-S  (Oct.  1998). 

5  Those  persons  polled  will  primarily  consist  of  members  of  the  existing 
DMA  advisory  councils,  DMH  area  board  members,  and  DMH  area  direc- 
tors. The  focus  groups  will  include  children's  service  providers,  consumers, 
family  members,  and  trade  organizations  and  guilds.  Telephone  conversa- 
tion with  Carolyn  Schlaepfer,  Deputy  Commissioner  of  DMH  Program 
Operations  (Jan.  25,  1999). 

6  The  contract  is  costing  DMA  and  DMH  approximately  $70,000. Id. 

7  C.  Hudson,  R.  Dorwart,  and  D.  Wieman,  The  Impact  of  a  Medicaid 
Behavioral  Carve-out  Program  on  Patterns  of  Acute  Psychiatric  Hospital- 
ization: The  Massachusetts  Experience,  FY  1996  -  FY  1997  (Dec.  1, 
1998)[hereinafter  referred  to  as  Salem  study].  DMA  has  questioned  the 
database  used  by  the  authors,  stating  that,  unlike  Partnership  claims  data, 
it  excludes  private  psychiatric  hospitals  and  only  includes  general  hospi- 
tals. Telephone  conversation  with  Laurie  Ansorge-Ball  (March  3,  1999). 

8  Salem  study  at  37. 

9  Partnership,  Management  by  Data,  Complaints  &  Grievances  (Dec.  1997, 
March  1998,  June  1998,  Oct.  1998). 

FY98-2Q:  12  complaints 
FY98-3Q:  31  complaints 
FY98-4Q:  96  complaints 
FY99-1Q:  127  complaints 

Id. 

10  Partnership,  Management  with  Data,  Critical  and  Serious  Incidents  (Dec. 
1997,  March  1998,  June  1998,  Oct.  1998).  A  critical  incident  is  defined  as 
an  enrollee's  death.  A  serious  incident  includes  assault,  suicide  attempts, 
homicide  attempts,  unauthorized  leave,  allegations  of  neglect  and  sexual 
abuse,  violations  of  seclusion  and  restraint  regulations,  self-injury,  medica- 
tion errors,  and  unusual  disease. 

FY98-2Q:  40  incidents 

FY98-3Q:  49  incidents 

FY98-4Q:  56  incidents 

FY99-1Q:  65  incidents 
"  One  of  the  suspected  impacts  of  managed  care  is  staff  cuts  at  facilities 
that  are  under  financial  pressure  from  the  MCOs.  This  can  have  life  and 
death  implications  for  clients.  While  the  American  Psychiatric  Associa- 
tion recommends  at  least  five  staffpersons  be  involved  in  any  physical 
restraint.  However,  as  facilities  experience  staff  cuts,  less  staff  are  avail- 
able to  assist  with  restraint.  And  according  to  The  Hartford  Courant,  most 
of  the  deaths  that  occurred  during  restraint  were  ones  executed  by  only  one 
or  two  staffpersons.  Kathleen  Megan  and  Dwight  F.  Blint,  Why  They  Die, 
Little  Training,  Few  Standards,  Poor  Staffing  Put  Lives  At  Risk,  Hartford 
Courant,  Oct.  12,  1998. 

15  MHMA,  Summary  Expenditure  Report  for  All  Paid  Claims  by  DOS  (Dec. 
31,  1996);  Partnership,  Behavioral  Health  Program  Advisory  Council  Run 
(From  4/03/98  BHA  meeting),  DMA  Covered  Service  Category  Summary 
(May  15,  1998);  Partnership,  All  groups_but  not  DMH  Only  jul  97  -  jul 
98.xls. 

'3  Claims  data  through  June  1998.  MHMA  and  Partnership  claims  data  are 
not  directly  comparable.  MHMA  compiled  its  data  according  to  type  of 
provider,  while  the  Partnership  compiles  its  data  by  service.  However, 
using  various  estimates  based  on  anectdotal  information  as  to  service 
patterns  of  relevant  providers,  it  is  clear  that  the  enrollees  are  receiving 
less  individual,  group,  and  family  counseling  than  they  did  under  MHMA. 
See,  Susan  Fendell,  Partnership/Medicaid  Managed  Care  Update,  48  Ad- 


14  As  noted  above,  due  to  the  lack  of  comparability  of  data,  it  is  difficult  to 
determine  the  exact  relationship  of  certain  MHMA  and  Partnership  pat- 
terns of  care.  Under  the  Partnership,  there  may  actually  have  been  a 
reduction  in  the  percentage  of  the  enrollees  using  medication  services  as 
compared  to  MHMA.  Or,  if  one  adjusts  the  number  of  unduplicated  recipi- 
ents to  reflect  rough  estimates  of  provider  service  patterns  (as  opposed  to 
enrollee  usage  patterns)  ,  the  Partnership  may  have  initially  cut  the  num- 
ber of  recipients  using  medication  services,  but  exceeded  MHMA  levels  by 
the  end  of  FY98. 

15  Letter  from  Richard  Sheola,  Partnership  Chief  Executive  Officer,  to 
Bruce  Bullen,  DMA  Commission  (May  21,  1998)[hereinafter  referred  to 
as  FY99  Letter  of  Agreement]. 

16  Id. 

17  The  Partnership  may  keep  45%  of  the  first  $4.4  million  in  underspending. 
Letter  of  Agreement;  see  also  First  Amendment  to  the  Commonwealth  of 
Massachusetts  Executive  Office  of  Health  and  Human  Services  Division  of 
Medical  Assistance  Standard  Contract  between  the  Division  of  Medical 
Assistance  and  the  Massachusetts  Behavioral  Health  Partnership  Dated 
July  1,  1996,  App.  A  §5. LLC. 3. a  (Amendment  signed  June  30,  1997). 

18  DMA,  R:\Reimbursement\MBHP\FY98\FY97  &  FY98  Spending 
Summary.xls]v2  (Nov.  23,  1998). 

18  Id. 

211  DMA  anticipates  that  the  earnings  will  be  slightly  higher  than  the  previ- 
ous year.  Telephone  conversation  with  Laurie  Ansorge-Ball  (March  3, 
1999). 

:'  First  Amendment,  App.  A,  §D.7.A.5.d.3,  supra  n.  17. 

22  Commonwealth  of  Massachusetts  Executive  Office  of  Health  and  Hu- 
man Services  Division  of  Medical  Assistant  Standard  Contract  between  the 
Division  of  Medical  Assistance  and  the  Massachusetts  Behavioral  Health 
Partnership  Dated  July  1,  1996,  App.  A,  §5.1.A.5.c,  p.  37. 


Partnership  Performance  Standards 
ENDNOTES  from  page  13 


1  Partnership  bid  (Nov.  10,  1995)  at  Network-7. 

2  A  limited  survey  was  performed  (see  discussion  in  this  issue)  by  the 
Partnership,  with  the  results  being  reported  to  the  Professional  Advisory 
Council  in  January  1999.  This  FY99  performance  standard  is  remarkable 
in  how  profitable  it  is  to  the  Partnership.  The  two  groups  with  which  the 
Partnership  contracted  are  receiving  a  total  of  roughly  $125,000  for  their 
work.  The  Partnership,  on  the  other  hand,  will  receive  a  bonus  of  $400,000 
on  top  of  up  to  $100,000  in  administrative  costs  associated  with  the 
Consumer  Satisfaction  Team  project.  According  to  persons  involved  in 
the  project,  the  actual  product  of  these  half  million  dollars  is  likely  to  be 
a  survey  of  less  than  ten  day  treatment  programs.  The  methodology  may 
not  be  replicable  to  survey  consumers  of  hospital,  therapy  and  medication 
monitoring  services  because  of  the  differences  between  consumers  these 
services  and  those  of  day  treatment  programs  in  both  acuity  and  length  of 
time  at  the  provider  site. 

I  Partnership  bid,  Quality  Management-8. 

4  Partnership  bid,  Quality  Management-7. 

5  Partnership  bid,  Quality  Management-2. 

6  Partnership  bid,  Quality  Management-3. 

7  Partnership  bid,  Reimbursement  Proposal  -  7. 
*  Partnership  bid,  Customer  Services  -  1  to  2. 

9  Partnership  bid,  Reimbursement  Proposal  -  9. 

10  "[W]e  craft  effective  communication/educational  programs  directed 
toward  best  practices  implementation."  Partnership  bid,  Quality  Manage- 
ment-! . 

II  Partnership  bid,  Network  -  1. 
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l:  Partnership  bid,  Network  -  6. 

"  Partnership  bid,  Page  -  2  (Access  and  Availability). 

14  MHMA,  RJ  -  Reducing  Readmissions  Responsibly  (April  1995). 

,s  Partnership  bid,  Utilization  Management  -  1. 

16  Partnership  bid,  Utilization  Management  -  9  to  10. 

17  Partnership  bid,  Utilization  Management  -  10. 

18  Partnership  bid,  Utilization  Management  -  4. 

19  Partnership  bid.  Network  -  7. 
:"  Partnership  bid,  Network  -  7. 

:i  Partnership  bid,  Reimbursement  Proposal  -  6. 

22  Partnership  bid,  Customer  Services  -  1  to  2. 

23  Partnership  bid,  Customer  Services  -  1. 

24  Partnership  bid,  Reimbursement  Proposal  -  9. 

25  MBHP  RFP,  Quality  Management  -  2  and  MBHP  RFP,  Quality  Manage- 
ment -  7. 

26  Partnership,  Network  Alert  #23  (Dec.  9,  1998). 


HMO  contracts 
ENDNOTES  from  page  14 


1  Kaiser  is  pulling  out  of  the  Medicaid  contract  as  of  June  30,  1999. 
Telephone  conversation  with  Laurie  Ansorge-Ball,  DMA  Director  of  Be- 
havioral Health  Programs  (March  3,  1999). 

:  Contract  Between  the  Division  of  Medical  Assistance  and  Fallon  Com- 
munity Health  Plan  (July  1,  1998,  appendices  finalized  Dec.  31,  1998); 
Contract  Between  the  Division  of  Medical  Assistance  and  Kaiser 
Permanente  (July  8,  1998);  Contract  Between  the  Division  of  Medical 
Assistance  and  Boston  Public  Health  Commision  (July  21,  1998);  Con- 
tract Between  the  Division  of  Medical  Assistance  and  Cambridge  Public 
Health  Commission  (July  1,  1998);  Contract  Between  the  Division  of 
Medical  Assistance  and  Harvard  Pilgrim  Health  Care  (July  8,  1998,  Amend- 
ment #1-A  signed  Dec.  31,  1998);  Contract  Between  the  Division  of 
Medical  Assistance  and  Neighborhood  Health  Plan  (July  1,  1998,  Amend- 
ment #1-A  signed  Sept.  30,  1998,  appendices  finalized  Dec.  31,  1998). 
[Generic  portions  of  these  contracts  are  hereinafter  referred  to  as  Con- 
tract] 

5  See,  Alison  Bass,  State  Warns  12  HMOs  on  Medicaid,  Boston  Globe,  April 
27,  1995. 

4  General  Accounting  Office,  Medicare  HMOs:  HCFA  Can  Promptly  Elimi- 
nate Hundreds  of  Millions  in  Excess  Payments  (GAO/HEHS-97-17)(April 
25,  1997). 

5  E-mail  from  Ellen  Breslin-Davidson,  Director  of  Managed  Care  Reim- 
bursement and  Analysis  for  Benefit  Plans  (Feb.  8,  1999)  and  telephone 
conversation  with  Breslin-Davidson  (Feb.  10,  1999). 
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chase of  a  home  owned  by  one  or  more  members  of  eligible  families." 
Unfortunately,  use  of  this  option  was  hindered  as  HUD  delayed  writing 
final  implementation  regulations.  National  Home  of  Your  Own  Alliance, 
Using  Section  8  for  Home  Ownership  (undated)  (on  file  with  author). 

81  VA-HUD  Appropriations  Act,  supra  note  79,  at  §  555;  CHAPA,  Sum- 
mary FY'99  HUD  Appropriations  Bill  and  Public  Housing/Section  8  Re- 
forms, 17  (Oct.  30,  1998)  [hereinafter  CHAPA  Summary].  The  act  also 
allows  PHAs,  effective  Oct.  1,  1999,  to  carry  out  homeownership  pro- 
grams under  which  the  PHA  makes  PHA  owned  or  acquired  units  available 
for  ownership.  VA-HUD  Appropriations  Act,  supra  note  79.  at  §  536; 
CHAPA  Summary,  infra,  at  14. 

8:  While  the  FY  1999  VA-HUD  Appropriations  Act  does  not  increase 
Section  811  funding,  frozen  for  the  last  four  years  at  SI 94  million,  it 
continues  the  diversion  of  25%  of  the  funding  for  tenant-based  rental 
assistance.  While  these  funds  were  originally  targeted  to  offset  units  when 
public  and  assisted  housing  for  people  with  disabilities  and  elderly  was 
converted  to  "elderly-only,"  the  bill  does  not  tie  the  $48. 5  million  to  the 
conversion  process,  <http://www.baze Ion  org  housing.html#housing 
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programs>(visited  Feb.  1,  1999);  VA-HUD  Appropriations  Act, supra  note 
79,  at  19. 

83  Telephone  Interview  with  Bill  Henning,  Director,  Cape  Organization  for 
the  Rights  of  the  Disabled  (Jan.  6,  1999). 

84  Local  jurisdictions  and  states  must  adopt  citizen  participation  plans  that 
establish  policies  and  procedures  for  citizen  participation  and  which  en- 
courage citizens  to  participate  in  the  development  of  the  consolidated 
plan.  24  C.F.R.  §§  91.105(a)(1)  and  (2);  24  C.F.R.  §§  91.115(a)(1)  and  (2); 
see  also  Technical  Assistance  Collaborative,  Inc.  and  the  Consortium  for 
Citizens  with  Disabilities  Housing  Task  Force,  "The  Consolidated  Plan:  A 
Key  to  Expanding  Housing  for  People  with  Disabilities"  Opening  Doors 
(Dec.  1997). 

85  See  24  C.F.R.  §  91.325(a)(1). 

8"  See  24  C.F.R.  §  91.225(a)(1);  24  C.F.R.  §  91.425(a)(1). 

87  The  plan  describes  additional  activities  in  several  other  arenas  designed 
to  increase  the  supply  of  housing  units  and,  thus,  benefit  individuals  with 
psychiatric  disabilities.  These  include  expanding  the  supply  of  affordable 
housing  for  low  and  moderate  income  families,  developing  housing  op- 
tions for  homeless  families,  developing  housing  options  for  persons  with 
disabilities,  preserving,  maintaining  or  upgrading  affordable  housing,  and 
evaluating  current  housing  needs.  Analysis  of  Impediments  and  Fair  Hous- 
ing Plan,  supra  note  70,  at  54. 

88  Id.;  DHCD,  FY  98  Final  One  Year  Action  Plan  26  <http://www.state.ma.us/ 
dhcd>  (visited  Jan.  25,  1999). 

89  Analysis  of  Impediments  and  Fair  Housing  P\an,  supra  note  70,  at  55. 

90  Id. .  The  Facilities  Consolidation  Fund  was  created  by  Chapter  52  of  the 
Acts  of  1993.  The  money  had  originally  been  targeted  to  the  development 
of  state  owned  housing  and  improvements  to  state  hospitals,  which  were 
subsequently  closed.  DMH  has  been  using  the  money  to  obtain  additional 
private  financing  and  federal  dollars.  William  Breitbart,  Citizens'  Housing 
and  Planning  Association,  Inc.,  Developing  Integrated  Housing  with  Fa- 
cilities Consolidation  Funding  1  (Dec.  1995).  Since  its  passage,  the  fund 
has  resulted  in  the  creation  of  integrated  housing  units.  Between  1994  and 
January  1998,  the  fund  had  made  over  $7  million  in  commitments  to  63 
projects  with  323  units  (and  leveraging  over  $29  million  in  additional 
funds).  FY  98  Final  One  Year  Action  Plan,  supra  note  88,  at  2.  However, 
certain  provisions  of  the  Act  have  been  difficult  to  satisfy:  the  repayment 
provision,  land  use  restriction,  title  reversion  or  transfer  provision,  and 
cap  on  the  maximum  amount  of  the  loan  at  30%  of  the  total  development 
cost.  Breitbart,  infra,  at  18. 

91  Analysis  of  Impediments  and  Fair  Housing  Plan,  supra  note  70,  at  55. 

9:  Id.  In  1990,  the  Executive  Office  of  Health  and  Human  Services  (EOHHS), 
DMH,  DMR  and  the  MHFA  entered  into  an  agreement  regarding  set-aside 
units.  Under  this  agreement,  MHFA  sets  aside  3%  of  all  newly  financed  and 
refinanced  developments  for  consumers  referred  by  DMH  and  DMR.  DMH 
and  DMR  will  offer  the  tenants  of  these  units  "services  and  supports  as 
necessary  to  enable  them  to  live  with  reasonable  success  in  integrated 
housing."  EOHHS,  DMH,  DMR,  MHFA,  Memorandum  of  Understanding 
among  Executive  Office  of  Health  and  Human  Services  and  Department 
of  Mental  Health  and  Department  of  Mental  Retardation  and  Housing 
Finance  Agency  on  Set-Aside  Units  for  Department  of  Mental  Health  and 
Department  of  Mental  Retardation  (1990,  amended  Dec.  1996)  (on  file 
with  author).  As  of  January  1998,  there  were  423  set-aside  units  in  MHFA 
developments  with  70  additional  units  anticipated.  FY  98  Final  One  Year 
Action  Plan,  supra  note  88,  at  33. 

93  In  addition,  it  is  essential  that  advocates  for  people  with  psychiatric 
disabilities  become  active  participants  in  housing  coalitions,  such  as  the 
Massachusetts  Citizens'  Housing  and  Planning  Association  (CHAPA),  and 
work  with  these  coalitions  to  develop  legislative  and  other  initiatives 
which  will  expand  the  housing  stock  for  people  with  mental  illness.  For 
example,  CHAPA  is  currently  seeking  passage  of  legislation  which  would 
allow  for  more  private  investment  in  affordable  housing  by  establishing  a 
state  housing  tax  credit.  An  Act  Increasing  the  Level  of  Private  Invest- 
ment in  Housing,  S.  1494.  The  credit  would  be  set  at  50%  of  the  federal  low 
income  housing  tax  credit  and  taken  over  five  years.  Another  bill  would 
address  problems  in  accessing  the  Facilities  Consolidation  Fund.  An  Act 
Improving  the  Facilities  Consolidation  Fund,  S.  568. 

94  Facts  and  Figures,  supra  note  29,  at  7. 
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95  Telephone  Interview  with  Connie  Peters,  Deputy  Director  for  Commu- 
nity Systems,  DMH  (Feb.  12,  1999). 

96  See  House  No.  1,  The  Governor's  Budget  Recommendation,  Fiscal  Year 
2000,  152  ("The  amount  recommended  for  Fiscal  Year  2000  will  enable 
the  Department  [of  Mental  Health]  to  provide  the  same  level  of  services 
as  in  Fiscal  Year  1999.  In  addition,  these  recommendations  included  $4.2 
million  to  improve  salaries  for  the  Department's  lowest  paid,  contracted, 
direct  care  workers.") 

97  "Rental  Assistance"  in  CHAPA,  Housing  Guidebook  for  Massachusetts:  A 
Comprehensive  Guide  to  State  and  Federal  Housing  Programs  and  Re- 
sources 3  (Apr.  1997)  [hereinafter  "Rental  Assistance"]. 

98  Massachusetts  Human  Services  Coalition,  The  People's  Budget  FY  99,  at 
43-44  (Dec.  1998). 

99  Commonwealth  of  Massachusetts,  The  Governor's  Budget  Recommen- 
dation: Fiscal  Year  2000,  at  195  (Jan.  1999). 

ln"  Id;  Editorial,  Shortchanging  the  homeless,  Boston  Globe,  Feb.  16,  1999, 
at  A14.  Through  this  program,  788  units  of  housing  have  been  developed 
statewide  between  1992  and  the  first  quarter  of  fiscal  1999.  DMH,  Mono- 
graph entitled  Care  and  Treatment  of  the  Homeless  Mentally  111"  1  (Jan. 
1999).  1422  DMH  clients  were  housing  and  served,  funded  wholly  or  in 
part  by  initiative  dollars  mixed  with  other  state  and  federal  funding  streams. 
Peters  Facsimile,  supra  note  32,  at  13. 

""  Massachusetts  Association  for  Mental  Health,  Inc.,  People  are  waiting 
3  (Feb.  1999)  (draft).  Expansion  of  DMH's  rental  subsidy  is  important 
given  the  limited  scale  and  usefulness  of  other  Section  8-like  state  rental 
subsidy  programs.  The  Alternative  Housing  Voucher  Program  (AHVP), 
created  during  the  transition  of  some  elderly-disabled  housing  to  elderly- 
only  and  the  capping  of  non-elderly  disabled  at  mixed  complexes  at  13.5% 
to  provide  transitional  tenant-based  rental  assistance  for  people  under  age 
60  with  disabilities,  should  be  expanded.  The  AHVP  received  an  increase  in 
funding  in  the  Governor's  fiscal  1999  budget:  $  3.74  million  up  from 
$3,202  million  for  fiscal  1998.  CHAPA,  Housing  Briefs  2  (Aug.  4,  1998). 
However,  the  significance  of  this  increase  is  compromised  by  the  fact  that 
not  all  the  vouchers  have  been  distributed:  although  the  state  Department 
of  Housing  and  Community  Development  (DHCD)  began  the  program 
with  800  vouchers,  the  agency  had  issued  only  430  as  of  May  1998.  Mass. 
Human  Services  Coalition,  16  Budget  Update  16-17  (May  1,  1998).  Addi- 
tionally, despite  an  increase  in  rent  ceilings  on  average  10%, id.,  the  AHVP 
ceiling  is  still  lower  than  the  fair  market  rent  for  federal  Section  8  certifi- 
cates, which  themselves  are  difficult  to  use.  Similarly,  while  the  Massachu- 
setts Rental  Voucher  Program  (MRVP)  had  an  additional  5650  tenant- 
based  vouchers  in  circulation  as  of  October  1996  (44%  of  whom  were 
elders  or  people  with  disabilities  as  of  June  1992),  the  state  is  phasing  out 
the  tenant  based  component  of  the  program  as  participants  leave.  "Rental 
Assistance,"  supra  note  97,  at  7,  8  and  n.4. 

w2  Editorial,  Shortchanging  the  homeless,  Boston  Globe,  Feb.  16,  1999,  at 
A14.  Unfortunately,  DMH  is  limited  in  its  ability  to  place  clients  in  many 
of  the  residences  developed  through  the  homeless  initiative  because  many 
of  these  residences  have  been  developed  with  federal  McKinney  funds  and 
HUD  has  stringent  requirements  for  participation  in  McKinney  funded 
programs.  Specifically,  HUD  has  narrowly  interpreted  the  McKinney  pro- 
grams' definition  of  homelessness  so  that  an  individual  retained  for  over 
thirty  days  in  public  or  private  mental  hospitals  is  not  considered  homeless 
if  his  or  her  state  has  a  policy  requiring  housing  as  part  of  a  discharge  plan. 
Office  of  Community  Planning  and  Development,  HUD,  The  1997  Con- 
tinuum of  Care  Homeless  Supernofa  Competition:  Questions  and  Answers 
2,  Q-3  (1997).  HUD  considers  DMH's  discharge  policy,  designed  to  pre- 
vent its  clients  from  being  discharged  to  shelters  or  the  street  and  articu- 
lated in  a  February  22,  1983  memorandum  from  DMH  Commissioner 
Mark  Mills,  as  containing  such  a  requirement.  However,  HUD's  interpre- 
tation appears  to  conflict  with  the  written  language  of  the  McKinney 
definition  which  states,  in  part,  that  an  individual  is  homeless  if  he  or  she 
lacks  a  fixed,  regular,  and  adequate  nighttime  residence  and  has  a  primary 
nighttime  residence  that  is  an  institution  that  provides  a  temporary  resi- 
dence for  individuals  intended  to  be  institutionalized. See,  e.g.,  42  U.S.C.  § 
1  1302(a). 

103  Advocates  should  also  focus  on  DMH's  housing  policy.  DMH's  Citizen 
Advisory  Boards  might  be  a  source  of  such  advocacy.  DMH  regulations 
establish  these  boards  at  facilities  and  at  each  geographic  level,  and  em- 
power them  to  review  regular  reports  concerning  DMH's  programs  and 
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services  and,  based  on  such  review,  make  recommendations  to  the  Com- 
missioner. 104  CMR  26.04(1  )(e)3.b,c.  DMH  has  relied  on  these  citizen 
advisory  bodies  in  the  past  as  one  source  for  the  development  of  its 
housing  policy.  See,  e.g.,  Breitbart,  supra  note  90,  at  2  ("Under  the  DMH 
Comprehensive  Community  Support  System  (CCSS),  which  involves  con- 
sumers, family  members,  vendor  agencies,  community  members  and  mu- 
nicipalities, the  entire  system  of  community  supports  was  redesigned  to 
promote  a  model  of  integrated  consumer  centered  services.  .  .  .  Through 
the  CCSS  process  consumers  of  DMH  have  expressed  a  desire  to  live 
independently  in  the  community.") 

ln4  Last  year,  the  Fair  Housing  Amendments  Act  of  1988  escaped  an  at- 
tempt to  gut  it.  The  Fair  Housing  Amendments  Act  of  1998,  H.R.  3206 
(105"'  Congress,  second  session)  would  have  stripped  protections  from  the 
Act,  allowing  states,  for  example,  to  require  parties  to  seek  relief  through 
administrative  procedures  of  state  and  local  government  before  going  to 
federal  court  to  enforce  fair  housing  rights. 

105  The  Americans  with  Disabilities  Act  is  now  facing  a  challenge.  The  U.S. 
Supreme  Court  has  agreed  to  consider  the  decision  of  the  1  lh  Circuit  in 
L.C.  by  Zimring  v.  Olmstead,  in  which  that  court  interpreted  and  con- 
firmed the  Act's  mandate  that  services  be  provided  in  the  most  integrated 
setting.  138  F.3d  1485  (ll"1  Cir.  1998),  cert,  pending.  Georgia  has  ap- 
pealed the  1  l,h  Circuit  decision,  and  the  appeal  has  unfortunately  been 
supported  by  a  number  of  states  and  prominent  national  associations  (in- 
cluding, among  others,  the  National  Governors'  Association  and  the  U.S. 
Conference  of  Mayors).  While  Massachusetts  had  signed  on  to  a  brief  in 
support  of  Georgia's  position,  disability  advocates  recently  convinced  At- 
torney General  Thomas  Reilly  to  remove  the  Commonwealth's  support. 
See,  Shelley  Murphy,  State's  move  enrages  advocates  for  disabled,  Boston 
Globe,  Feb.  26,  1999,  at  Al;  Lynda  De  Jong,  Mass.  to  withdraw  from 
disabilities  act  case,  March  6,  1999,  at  B4. 

106  Alexander  v.  Choate,  469  U.S.  287,  295  (1985). 

107  Barbara  Sard,  Housing  the  Homeless  Through  Expanding  Access  to 
Existing  Housing  Subsidies,  8  New  Eng.  J.  of  Pub.  Pol'y  187,  196  (1992); 
see  also  Analysis  of  Impediments  and  Fair  Housing  Plan,  supra  note  70,  at 
10-11. 

108  Act  Improving  Housing  Opportunities  for  Elders  and  Non-Elderly  Per- 
sons with  Disabilities. 

109  See,  Caroline  Louise  Cole,  Younger  tenants  may  go  unplaced  Boston 
Globe,  Dec.  15,  1996,  Northeast  Weekly  1. 

1,0  DMH  Annual  Report,  FY  1997,  at  10. 

111  Analysis  of  Impediments  and  Fair  Housing  ?\?m,  supra  note  70,  at  48- 
61. 

";  See  discussion  of  citizen  participation,  supra  note  84. 

113  The  Housing  and  Disability  Rights  Project,  funded  through  a  grant  from 
HUD,  is  being  coordinated  by  the  Housing  Discrimination  Project  of 
Holyoke  and  the  Disability  Law  Center  of  Boston. 

1,4  Telephone  Interview  with  Tanya  Duncan,  Massachusetts  Commission 
Against  Discrimination  (Feb.  26,  1999). 

115  Telephone  Interview  with  Bill  Wtnnmg, supra  note  83;  see,  24  C.F.R.  §§ 
8  and  9. 

116  Letter  from  Bill  Henning,  Director,  CORD  and  Henry  Korman,  Attor- 
ney, CORD  to  Office  of  the  General  Counsel,  HUD  regarding  Fair  Housing 
Performance  Standards  for  Consolidated  Plans  (Feb.  17,  1999)  (on  file 
with  author).  The  letter  provides  comments  on  HUD  fair  housing  perfor- 
mance standards  for  the  acceptance  of  consolidated  plans,  63  Fed.  Reg. 
57882  (Oct.  28,  1998). 

117  American  Disabled  for  Attendant  Programs  Today  (ADAPT)  el  al.  v. 
U.S.  Department  of  Housing  and  Urban  Development,  1998  WL  113802 
(E.D.Pa.  1998),  appeal  docketed.  No.  98-1308  (3d.  Cir.  Sept.  18,  1998). 

1 18  See  Technical  Assistance  Collaborative,  Inc.  ,  Creating  Housing  and  Supports 
for  People  Who  Have  Serious  Mental  Illness  22  (Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental  Health  Services  Administration,  U.S. 
Department  of  Health  and  Human  Services  pubs.,  Sept.  1994). 

"9  Ridgway  and  Zipple,  Challenges  and  Strategies  for  Implementing  Sup- 
ported Housing,  13  Psychosocial  Rehabilitation  J.  115,  118  (1990). 


120  Paul  Carling,  A  National  Challenge,  The  Journal,  Winter  1 989-90,  at  2, 

3. 

121  Hitov,  supra  note  35,  at  607-608. 
m  Id. 

1:5  This  lack  of  supports  for  community  living  for  persons  with  mental 
illness,  particularly  as  compared  to  elders  and  persons  with  developmental 
disabilities,  is  not  limited  to  Massachusetts  and  is  not  a  new  phenomenon 
See,  Major  Mental  Illness,  Housing  and  Supports,  supra  note  4,  at  971. 

1:4  Section  1915(c)  of  the  Social  Security  Act,  42  U.S.C.  §  1396n;  42  C.F.R. 
§  441.300.  Among  the  services  which  may  be  provided  under  a  HCBS 
waiver  program  are  case  management,  homemaker  services,  home  health 
aide  services,  personal  care  services,  adult  day  health,  habilitation,  respite 
care,  and  other  approved  services  for  day  treatment,  partial  hospitaliza- 
tion, psychosocial  rehabilitation,  and  clinical  services  for  individuals  with 
chronic  mental  illness.  §  1915(c)(4)(B). 

125  Letter  from  Bruce  Bullen,  Commissioner,  Division  of  Medical  Assis- 
tance to  Ronald  Preston,  Medicaid  Bureau,  Health  Care  Financing  Admin- 
istration requesting  an  amendment  to  the  Commonwealth's  Home  and 
Community  Based  Services  Waiver  for  the  mentally  retarded/develop- 
mentally  disabled.  Appendix  G-2  (June  12,  1998)  (on  file  with  author). 
The  Commonwealth  has  received  federal  approval  to  serve  over  12,000 
individuals  by  July  1,  2000.  Rolland  v.  Cellucci,  No.  98-30208-KPN  (D. 
Mass.  filed  Oct.  29,  1998),  Plaintiff  s  Memorandum  in  Support  of  Motion 
for  Preliminary  Injunction,  Appendix  94  (on  file  with  author). 

1:6  42  C.F.R.  §  441.301(b)(6)(iii). 

'-7  Telephone  Interview  with  Deborah  Thompson,  Mass.  Law  Reform 
Institute  (May  6,  1998).  An  attempt  by  advocates  to  extend  the  3000  slot 
elders  waiver  down  from  age  60  was  unsuccessful.  Id. 

,:*  42  C.F.R.  §  441.301(b)(I)(iii). 

,:"  42  C.F.R.  §  441.13(a)(2). 

42  U.S.C.  §  6001(18). 

131  The  variation  among  states'  personal  assistance  service  programs  is 
currently  being  researched  by  the  Center  for  Psychiatric  Rehabilitation  at 
Boston  University.  Surveying  programs  across  the  country,  the  Center 
seeks  to  determine  the  range  of  personal  assistance  services  offered  to 
individuals  with  psychiatric  disabilities. 

133  130  CMR  422.402. 

133  130  CMR  422.403(B)(3). 

134  Another  limitation  of  the  program  is  that  it  only  funds  the  PCA's 
services  and  doesn't  fund  the  performance  of  PCA  management  tasks, 
such  as  finding  and  hiring  the  PCA.  While  some  agencies  may  be  able  to 
arrange  surrogates  to  perform  such  services,  the  lack  of  Medicaid  funding 
for  this  task  may  create  an  obstacle. 

135  Division  of  Medical  Assistance,  PCA  Program  and  History  2  (October 
18,  1998)  (on  file  with  author). 

u6  Telephone  Interview  with  Charles  Carr,  Executive  Director,  Northeast 
Independent  Living  Program  (Jan.  6,  1999).  Although  DMH  does  not 
itself  provide  PCA  services,  DMH  clients  who  meet  eligibility  criteria  may 
qualify  for  home  care  assistance  through  the  Home  Care  Assistance  Pro- 
gram of  the  Massachusetts  Rehabilitation  Commission  (MRC)  Home- 
makers  under  the  program  do  not  provide  personal  care  assistance,  but  do 
perform  other  home-based  services  such  as  meal  preparation,  grocery 
shopping,  laundry  and  light  housekeeping.  To  be  eligible,  individuals  must, 
among  other  criteria,  have  a  disabling  condition  which  prevents  them 
from  performing  one  or  more  homemaking  tasks,  be  between  age  18  and 
59,  and  be  at  risk  of  hospitalization  or  institutionalization  without  these 
services.  This  program  currently  serves  1,450  clients,  with  157  on  the 
waiting  list.  While  an  increase  of  S595.000  in  appropriations  in  fiscal 
1999  —  the  first  since  1990  —  has  been  helpful,  the  waiting  list  continues 
to  grow.  The  program  is  seeking  more  state  funding  and  is  pursuing  Federal 
Financial  Participation  funds  as  well.  Mass.  Commission  for  the  Deaf  and 
Hard  of  Hearing,  Mass.  Commission  for  the  Blind,  and  MRC.  Agenda  for 
the  Future  -  Year  Two:  2000-2001,  at  97-99  (Dec.  1998)  [hereinafter 
"Agenda  for  the  Future"];  Massachusetts  Rehabilitation  Commission,  Home 
Care  Assistance  Program  (undated  pamphlet  on  file  with  author).  The 
MRC  has  other  programs  as  well,  but  they  serve  small  numbers  of  people 
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The  MRC  Personal  Care  Assistance  Program  serves  only  41  clients  and  is 
closed  to  new  applicants.  Id.  at  86.  The  MRC  Adult  Supported  Living 
Program,  which  provides  case  coordination  services  to  allow  independent 
living  for  clients  ineligible  for  DMH,  DMR  or  MRC  State  Head  Injury 
Program  services,  is  currently  only  a  pilot  project  serving  35  individuals. 
Id.  at  78-82. 

137  Rolland  v.  Cellucci,  No.  98-30208-KPN  (D.  Mass.  filed  Oct.  29,  1998), 
Plaintiffs  Memorandum  in  Support  of  Motion  for  Preliminary  Injunc- 
tion, at  30-31. 

1,8  Disability  advocates  have  also  recently  succeeded  in  making  the  PCA 
program  more  accessible  in  another  respect,  effectively  campaigning  for 
the  state  to  increase  the  rate  of  pay  for  PCAs  from  $7.85  to  about  $10  per 
hour.  Advocates  had  asked  for  $12  per  hour,  arguing  that  the  rate  was  too 
low  to  retain  qualified  employees,  especially  after  taxes,  FICA  and  medical 
insurance  were  withheld.  See.  Disabilities,  State  House  News  Service,  Ad- 
vances —  Week  of  March  1,  1999  (Feb.  26,  1999);  David  Nyhan,  Wheel- 
chair brigade  sets  its  sights  on  Cellucci,  Boston  Globe,  March  3,  1999,  at 
A 15;  Disability  advocates  rally,  win  concessions  from  Cellucci,  St ate  House 
News  Service  (March  3,  1999). 

135  One  of  the  six  has  a  physical  disability  as  well.  Telephone  Interview  with 
Ruthie  Poole,  Program  Director,  People  with  Psychiatric  Disabilities, 
Northeast  Independent  Living  Program  (Dec.  7,  1998). 

140  Id.  An  additional  barrier  which  has  prevented  at  least  one  other  North- 
east Independent  Living  Program  member  from  obtaining  a  PCA  has  been 
the  typical  inability  to  perform  the  tasks  associated  with  having  a  PCA, 
such  as  hiring,  firing  and  managing  money.  Finding  a  surrogate  for  this 
volunteer  position  can  be  difficult.  Id. 

141  Draft  bill  on  file  with  author.  Senators  Tom  Harkin  and  Arlen  Specter 
are  expected  to  file  the  bill  in  the  Senate.  Telephone  Interview  with  Michael 
Auberger,  ADAPT  (April  12,  1999).  Sen.  Specter  also  has  included  the  old 
version  of  the  legislation,  the  Medicaid  Community  Attendant  Services 
Act  of  1997,  in  §202  of  the  Health  Care  Assurance  Act  of  1999  (S.  24). 

142  In  September  1996,  the  Massachusetts  Home  of  Your  Own  Alliance, 
coordinated  by  CHAPA,  initiated  a  home  ownership  program  for  persons 
with  disabilities.  Since  that  time,  the  alliance  has  coordinate  the  provision 
of  technical  and  financial  assistance  to  people  with  disabilities,  including 
psychiatric  disabilities,  seeking  to  buy  their  own  homes.  While  a  detailed 
consideration  of  programs  to  advance  homeownership  for  people  with 
disabilities  is  beyond  the  scope  of  this  article,  information  regarding  the 
Massachusetts  Home  of  Your  Own  Alliance  and  the  national  umbrella 
organization,  the  National  Home  of  Your  Own  Alliance,  is  available  at 
http://www.alliance.unh.edu/. 
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ENDNOTES  from  page  2  7 


'  A  good  discussion  of  this  subject  is  found  in  a  law  review  article  by 
Marjorie  Haynes  O'Reilly,  Guardianship  in  Massachusetts:  From  Idiocy 
to  Incompetency:  Has  The  Law  Changed  or  Just  The  Words?,  1 1  Massa- 
chusetts Family  Law  J.  (Jan.  1994).  Not  as  thoughtful  discussions  have  ap- 
peared from  time  to  time  in  the  print  and  electronic  media,  in  the  form  of 
sometimes  sensational  stories  of  abuses  in  the  system,  and  individual  cases 
gone  awry. 

:  Guardianship  in  Massachusetts:  Where  We  Are  and  Where  We  Should  Be 
Heading  (Oct.  1996). 

5  Article  V,  §  5-101.  General  Definitions 

(9)  "Incapacitated  Person"  means  an  individual  who  is  mentally 
retarded  or,  for  reasons  other  than  minority,  has  a  clinically  diag- 
nosed condition  that  results  in  an  inability  to  receive  and  evaluate 
information  or  make  or  communicate  decisions  to  such  an  extent 
that  the  individual  lacks  the  ability  to  meet  essential  requirements 
for  physical  health,  safety,  or  self-care,  even  with  appropriate 
technological  assistance. 

4  Id.  at  §  5-302. 

5  Note  that  guardians  are  to  be  appointed  only  with  respect  to  the  person, 


and  conservators  appointed  with  respect  to  the  estate.  Conservators  will 
continue  to  be  bound  to  file  annual  financial  accounts.  A  protected  person 
may  be  subject  to  a  guardianship  and  a  conservatorship,  although  the  same 
person  may  serve  in  both  capacities. 

6  940  CMR.  4.00. 

7  Mass.  Gen.  L.  ch.  93A. 

8  See  Omnibus  Budget  Reconciliation  Act  of  1987,  Pub.  L.  100-203,  §§ 
4201-4206,  4211-4218,  101  Stat.  1330-160  (OBRA  1987);  42  U.S.C.  § 
1395i-3  (Medicare)  and  §  1396r  (Medicaid). 

y  The  Federation's  attorney,  Kenneth  Behar,  filed  an  amicus  curiae  (friend 
of  the  Court)  brief  at  the  Supreme  Judicial  Court  in  support  of  the  Plain- 
tiffs. 

10  Mass.  Gen.  L.  ch.  201 D. 


Independent  educational  evaluations 
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*We  wish  to  acknowledge  the  research  assistance  o/Arun  Ramanathan 
and  Glenna  Wyman. 

'  Estimation  Methodology  for  Children  With  a  Serious  Emotional  Distur- 
bance (SED),  62  Fed.  Reg.  52,141  (Center  for  Mental  Health  Servs.  [CMHS], 
Substance  Abuse  &  Mental  Health  Servs.  Admin.,  HHS  1997). 

2  62  Fed.  Reg.  52,142  (1997).  For  detailed  analysis  regarding  these  estima- 
tions, see  Robert  M.  Friedman  et  al.,  Prevalence  of  Serious  Emotional 
Disturbance  in  Children  and  Adolescents  (1997)(available  from  Judith  Katz- 
Leavy,  Office  of  Policy,  Planning,  and  Admin.,  CMHS). 

3  Friedman  et  al.,  supra  note  2. 

4  See  Lucille  Eber  et  al.,  School-Based  Wraparound  for  Students  with 
Emotional  and  Behavioral  Challenges,  63  Exceptional  Children  4,  539 
(Summer  1997). 

5  Mass.  Gen.  L.  ch.  7 IB,  §§  1  et  seq.  The  "Children  with  Special  Needs" 
statute  is  popularly  referred  to  as  "Chapter  766"  because  Chapter  766  of 
the  Acts  of  1972  created  the  statute. 

6  603  CMR  28.00  et  seq. 

'  20  U.S.C.  §  1400  et  seq.  and  corresponding  regulations  34  C.F.R.  §§  300 
et  seq. 

8  Individuals  with  Disabilities  Education  Act  Amendments  of  1997,  Pub.  L. 
No.  105-17,  111  Stat.  37  (amending  Individuals  with  Disabilities  Educa- 
tion Act,  codified  as  amended  at  20  U.S.C.  §  1400er  seq  ). 

9  Although  the  effective  date  for  the  new  federal  regulations  is  May  11, 
1999,  the  Secretary  will  enforce  compliance  when  the  state  receives  the 
federal  funds,  which  normally  occurs  on  October  1,  1999.  64  Fed.  Reg. 
12406-12407  (March  12,  1999). 

10  See  Mass.  Comprehensive  Assessment  System  (MCAS)  Fact  Sheets  at 
http://www.doe.mass.edu/mcas. 

"  Center  for  Effective  Collaboration  &  Practice,  American  Instit.  of  Re- 
search [hereinafter  CECP],  National  Agenda  for  Achieving  Better  Results 
for  Children  and  Youth  with  Serious  Emotional  Disturbance  1-2  (1994). 

l:  Martha  J.  Coutinho  &  Donald  Oswald,  Identification  and  Placement  of 
Students  with  Serious  Emotional  Disturbance-Part  II:  National  and  State 
Trends  in  the  Implementation  of  LRE,  4J.  Emotional  &  Behavioral  Disorders 
1,  40-52  (1996). 

13  CECP,  supra  note  10,  at  2-8;  Center  for  Law  &  Education  [hereinafter 
CLE7,  #1:  Background  and  Overview  1-3,  #3:  The  Duty  to  Address  Be- 
havior 1-3,  in  Inclusion  of  Students  with  Disabilities  Who  Are  Labeled 
"Disruptive":   Issue  Papers  for  Legal  Advocates  (1997). 

14  20  U.S.C.  §  1412(a)(3);  34  C.F.R.  §  300.125;  Mass.  Gen.  L.  ch.  71B,  §  3; 
603  CMR  28.304.0. 

15  20  U.S.C.  §  1401(3)(A)(i);  34  C.F.R.  §  300.7. 

16  603  CMR  28.310.1. 
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17  603  CMR  28.309.00. 

18  603  CMR  28.310.1;je«?  603  CMR  28.311.2. 

19  34  C.F.R.  §  300.505;  603  CMR  28.208.1.  In  those  cases  where  the 
parent  refuses  consent,  agencies  may  pursue  an  evaluation  under  the  me- 
diation and  due  process  procedures  in  IDEA  except  to  the  extent  state  law 
conflicts.  34  C.F.R.  §  300.505(b).  See  603  CMR  208.3. 

»  603  CMR  23.320.1. 

21  603  CMR  28.320.2(a). 

22  603  CMR  28.320.2(a)(1). 

23  603  CMR  320.2(b).  An  assessment  by  a  psychologist,  including  an 
individual  psychological  examination  culminating  in  specific  recommen- 
dations, based  upon  the  child's  developmental  and  social  history;  observa- 
tion of  the  child  in  familiar  surroundings  (such  as  the  classroom);  sensory, 
motor,  language,  perceptual,  attentional,  cognitive,  affective,  attitudinal 
self-image,  interpersonal,  behavioral,  interest  and  vocational  factors,  in 
regard  to  their  maturity,  integrity,  and  dynamic  interaction  within  the 
education  context.  603  CMR  28.320.2(b)(2). 

24  20  U.S.C.  §  1414(b)(2)(C);  34  C.F.R.  §  300.532(h). 

25  34  C.F.R.  §  300.532(a)(l)(i);  603  CMR  28.320(e). 

26  34  C.F.R.  §  300.532(a)(l)(ii);  603  CMR  28.320.1(f). 

27  34  C.F.R.  §  300.532(c)(l)(i);  603  CMR  28.320.1(a). 

28  34  C.F.R.  §  300.532(c)(l)(ii);  603  CMR  28.320.1(b). 

29  20  U.S.C.  §  1414(b)(3)(D);  34  C.F.R.  §  300.532(i);s<?e  603  CMR 
28.320.1(c). 

30  See  20  U.S.C.  §  1414(b)(2)(B);  34  C.F.R.  §  300.532(f);  603  CMR  230.1(h). 

31  20  U.S.C.  §  1414(c)(1)(A). 

32  20  U.S.C.  §  1414(c)(1)(B). 

"  34  C.F.R.  §  300.344;  603  CMR  28.314. 

34  34  C.F.R.  §  300.345.  When  parents  are  unknown  or  unavailable  or  when 
the  child  is  in  the  custody  of  a  state  agency  and  the  parents  do  not  retain 
educational  decision-making  rights,  both  federal  and  state  law  provide  for 
the  assignment  of  an  individual  to  act  in  special  education  matters  on 
behalf  of  the  child  who  has  been  referred  for  evaluation  or  is  in  need  of 
special  education  services.  This  individual  is  known  in  federal  law  as  a 
surrogate  parent  and  in  Massachusetts,  as  an  educational  advocate.  20 
U.S.C.  §§  1401(19)(B),  1415(b)(2);  34  C.F.R.  §  300.515;  603  CMR  28.109, 
28.212. 

35  The  federal  regulations  require  that  students  participate  if  appropriate. 
34  C.F.R.  §  300.344  (a)(7).  In  Massachusetts,  students  must  be  offered  the 
opportunity  to  participate  if  between  the  ages  of  14  and  21  and,  if  under 
14,  the  student  may  participate  with  the  parent's  consent.  The  student 
who  attends  may  bring  anyone  of  her  choice.  603  CMR  28.314.4. 

3*  20  U.S.C.  §  1414(d)(1)(B);  603  CMR  28.321.2. 

37  34  C.F.R.  §  300.501(a). 

38  20  U.S.C.  §  1401(3)(A);  Mass.  Gen.  L.  ch.  71B,  §  1;  603  CMR  28.104.0(a). 

39  603  CMR  28.104.0(b)(2). 

40  34  C.F.R.  §  300.504. 

41  34  C.F.R.  §  300.7. 

42  34  C.F.R.  §§  300.7(a)  and  300.7(c)(4).  The  term  includes  schizophrenia 
but  does  not  apply  to  children  who  are  socially  maladjusted  unless  it  is 
determined  that  they  have  a  serious  emotional  disturbance.  34  C.F.R.  § 
300.7(c)(4). 

43  603  CMR  28.104.0(b)(1). 

44  For  a  review  of  the  complexity  and  difficulties  involved  in  establishing  a 
consensus  definition  and  operationalized  concepts  included  in  the  defini- 
tion of  SED,  see  Friedman  et  al.,  supra  note  2. 

45  For  example,  the  Wechsler  Intelligence  Scale  for  Children  -  III  Edition 
(WISC-III)  is  probably  the  most  widely  accepted  and  used  test  of  intellec- 
tual ability  for  children  ages  16-17  years  old.  While  a  child's  standardized 


test  scores  can  be  affected  by  mental  health,  such  as  the  slow  reaction  time 
of  a  child  who  is  depressed,  this  cognitive  test  does  not  measure  "non- 
intellective"  characteristics  such  as  impulsiveness,  anxiety,  oppositionality, 
enthusiasm  or  persistence.  Ann  E.  Tobey  &  Jessica  Greenwald,  The  Use  of 
Psychological  Testing  in  Forensic  Assessments  of  Adolescent  Personality 
and  Development,  in  Mental  Health  Issues  in  Juvenile  Law  Series,  Pt.  Ill 
(Comm.  for  Pub.  Counsel  Servs.,  1996)  See  also  Amer.  Psychiatric  Ass'n, 
DSM-IV:  Diagnostic  and  Statistical  Manual  of  Mental  Disorders  (4th  ed. 
1994). 

46  See  David  D.  v.  Dartmouth  Sch.  Comm.,  775  F.2d  411  (1st  Cir.  1985). 

47  See  School  Comm.  of  Town  of  Burlington.  Mass.  v.  Dept.  of  Educ.  of 
Mass.,  471  U.S.  359,  105  S.  Ct.  1996  (1985). 

48  34  C.F.R.  §  300.347.  Compliance  with  the  statutory  IEP  provisions  of 
the  1997  amendments  was  interpreted  by  the  Office  of  Special  Education 
Programs,  DOE,  to  only  apply  to  IEPs  completed  after  June  30,  1998. 
Effective  Date  of  the  New  IEP  Requirements,  Memorandum  to  Chief 
State  School  Officers  and  Directors  of  Special  Education,  OSEP  98-8  (Apr. 
28,  1998). 

4"  34  C.F.R.  §  300.347. 

50  20  U.S.C.  §  1414(d). 

51  20  U.S.C.  §  1414  (d)  (3)(B);  34  C.F.R.  §  300.346(a)(2). 

52  CLE,  #3:  The  Duty  to  Address  Behavior  6-7 ,  in  Inclusion  of  Students 
with  Disabilities  Who  Are  Labeled  "Disruptive:"  Issue  Papers  for  Legal 
Advocates  (1997). 

51  34  C.F.R.  §  300.346(a);  603  CMR  28.322. 

54  603  CMR  28.319. 

55  20  U.S.C.  §  1414(d)(l)(B)(v);  34  C.F.R.  §  300.344(a)(5). 

56  20  U.S.C.  §  1414(d)(4);  34  C.F.R.  §  300.343(c). 

57  20  U.S.C.  §  1414(a)(2)(A);  34  C.F.R.  §  300.536;  603  CMR  28.334. 

58  20  U.S.C.  §  1414(a)(2)(A);  603  CMR  28.334. 

59  603  CMR  28.325.2. 

f"  34  C.F.R.  §  300.502;  603  CMR  28.325.1(e). 

61  34  C.F.R.  §  300.502(c)(1);  603  CMR  28.328.1(c);  603  CMR  28.328.4. 

a  603  CMR  28.328.4. 

63  See  34  C.F.R.  §§  300.500  et  seq. 

M  See,  e.g.,  Belchertown  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  137 
(1 997)(school  required  to  reimburse  for  parent's  full  cost  of  day  portion  of 
tuition  expenses  at  non-approved  766  school);yi«r/>!  D.,  2  Mass.  Spec. 
Educ.  Rep.  178  (1996)(parents  reimbursed  for  an  out-of-state  "therapeu- 
tic school  because  school  district's  behavioral  placement  was  inappropri- 
ate for  child  with  Tourette's  Syndrome). 

85  Related  services  are  defined  as  transportation,  and  any  developmental, 
corrective,  and  other  supportive  services  (such  as  physical,  occupational, 
or  speech  therapy,  social  work,  counseling;  nursing  and  medical  services) 
as  may  be  required  to  assist  a  child  with  a  disability  to  benefit  from  special 
education,  and  includes  the  early  identification  and  assessment  of  disabling 
conditions  in  children.  34  C.F.R.  §  300.124;  603  CMR  28.503.  Under  the 
designation  of  related  services,  schools  must  provide  only  those  medical 
services  provided  by  a  licensed  physician  which  are  for  diagnostic  and 
evaluation  purposes.  34  C.F.R.  §  300.24(b)(4). See  Cedar  Rapids  Commu- 
nity Sch.  Dist.  v.  Garret  F..  119  S.  Ct.  992  (March  3,  1999). 

M  Tiffany  B..  2  Mass.  Spec.  Educ.  Rep.  136  (1996)  (parents  reimbursed  for 
non-approved  placement  in  Utah  because  district  had  not  offered  an  ap- 
propriate IEP  for  student  with  superior  intelligence  but  behavioral  and 
emotional  difficulties);  but  see  Danielle  P.,  1  Mass.  Spec.  Educ.  Rep.  10 
(residential  placement  not  reimbursed  because  needs  of  student  with  mul- 
tiple psychiatric  hospitalizations  were  medical  not  educational). 

"7  See  34  C.F.R.  §  300.  24. 

M  See,  e.g..  Jillian  L.,  2  Mass.  Spec.  Educ.  Rep.  241  .but  see  Belchertown. 
3  Mass.  Spec.  Educ.  Rep.  137  (private  therapy  not  reimbursed  because  it 
did  not  deal  with  school  issues  insofar  as  the  therapist  did  not  communicate 
with  the  school  or  work  on  appropriate  goals  and  objectives  to  address 
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school  concerns). 

69  Jillian  L.,  2  Mass.  Spec.  Educ.  Rep.  at  243  (hearing  officer  rejected  the 
school's  offer  of  group  therapy  relying  in  large  part  upon  an  individual 
evaluator,  the  student's  therapist,  who  testified  that  the  student  needed 
individual  psychotherapy  "to  survive"  and  "maximize  her  growth"  in  the 
program). 

70  See.  e.g.,  Liam  M.,  2  Mass.  Spec.  Educ.  Rep.  223  (1996)(Hearing  officer 
found  that  the  complexity  of  Liam's  emotional/behavioral  therapeutic 
needs  required  more  than  the  school's  on-site  clinician  could  provide  and 
ordered,  among  other  things,  individual  psychotherapy  "to  be  furnished  by 
an  experienced  clinician  who  possesses  expertise  particular  to  Liam's  pre- 
senting symptoms."). 

71  See.  e.g.,  Chris  D.  &  Cory  M.  v.  Montgomery  County  Bd.  of  Educ.,  753 
F.  Supp.  922  (M.D.  Ala.  1990). 

72  See  Mohawk  Trail  Reg'!  Sch.  Dist.  v.  Shaun  D.,  No.  97-30099-KPN, 
1999  WL  47709,  at  *  1 1  (D.  Mass.  Jan.  27,  1999). 

73  See  Cedar  Rapids.  119  S.  Ct.  992. 

74  See.  e.g..  Edmund  K.,  2  Mass.  Spec.  Educ.  Rep.  122  (1996);  New 
Bedford  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  94  (1997).  The  lack  of  an 
independent  evaluation  of  the  proposed  program  can  doom  the  case. See, 
e.g.,  Belchertown,  3  Mass.  Spec.  Educ.  Rep.  137  (in  case  involving  child 
with  emotional  disability,  BSEA  found  that  in  the  absence  of  an  evaluation 
and  timely  IEP,  parents  had  no  choice  but  to  rely  on  recommendations  of 
school). 

75  Matthew  J.,  4  Mass.  Spec.  Educ.  Rep.  17  (1997). 

76  Joseph  Doe  v.  West  Boylston  Sch.  Comm.,  4  Mass.  Spec.  Educ.  Rep.  149, 
161-163  (D.  Mass.  Sept.  14,  1998). 

77  School  Comm.  of  Town  of  Burlington,  Mass.  v.  Dept.  of  Educ.  of  Mass., 
471  U.S.  359,  373-374,  105  S.  Ct.  1996,  2004  (1985).  See  also  Kathleen 
H.  v.  Mass.  Dept.  of  Educ,  154  F.3d  8  (1998)  (fact  that  school  district 
revised  IEP  between  school  years  was  not  evidence  that  IEP  for  previous 
year  was  inadequate  under  IDEA). 

78  510  U.S.  7  (1993). 

79  Joseph  Doe.  4  Mass.  Spec.  Educ.  Rep.  at  149. 

8(1  Reimbursement  may  also  be  reduced  or  denied  if  the  parent  fails  to 
inform  the  school  district  of  their  intent  to  enroll  the  child  in  private 
school  at  the  most  recent  IEP  TEAM  meeting  or  fails  to  provide  10  days' 
notice  prior  to  the  child's  removal  from  school,  or  a  judge  finds  the 
parental  actions  unreasonable.  20  U.S.C. 

§  1412(a)(10)(C)(iii). 

81  20  U.S.C.  §  1415(b)(1);  603  CMR  28.328.1. 

82  The  school  system  must  respond  within  five  working  days  to  a  parent's 
evaluation  request.  603  CMR  28.328.2. 

83  603  CMR  28.328. 

84  603  CMR  328.3. 

85  See.  e.g..  Mount  Greylock  Reg'l  Sch.  Dist..  3  Mass.  Spec.  Educ.  Rep.  158 
(1997)(parent  not  entitled  to  reimbursement  for  independent  evaluation 
because  school  had  not  yet  conducted  its  own  evaluations);/ir/flm  J.,  3 
Mass.  Spec.  Educ.  R.  19  (1997)(funds  not  provided  for  independent  evalu- 
ation because  not  requested  at  time  of  school's  evaluation). 

86  34  C.F.R.  §  300.503. 

87  20  U.S.C.  §  1415(b)(1). 

88  See,  e.g..  W.B.  v.  Matula.  67  F.3d  484  (3d  Cir.  1995)  (school  services 
based  on  child  being  diagnosed  as  ADD  but  parents  obtained  independent 
evaluation  which  diagnosed  child  as  having  Tourette's  Syndrome  and  re- 
sulted in  school  reimbursing  parents  for  unilateral  placement  for  child). 

89  34  C.F.R.  §  300.502. 

90  See.  e.g..  Wayne  D..  2  Mass.  Spec.  Educ.  Rep.  231,  237-238  (1996)(hearing 
officer  credited  independent  evaluation  where  experts  had  extensive  expe- 
rience in  child  psychiatry  and  experience  in  discharge  planning  for  similar 
students);  Boxford  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  102,  104 
(1997)(evaluators  had  no  experience  with  recommended  reading  programs 


and  thus  had  insufficient  information  on  which  to  base  an  opinion). 

91  See.  e.g..  Eric  M..  3  Mass.  Spec.  Educ.  Rep.  61,  67-68  (1997)(little 
probative  value  given  to  expert's  evaluation  and  recommendations  be- 
cause of  numerous  errors  in  the  administration,  scoring  and  interpretation 
of  his  testing). 

9:  See.  e.g..  Cambridge  Pub.  Schs.,  4  Mass.  Spec.  Educ.  Rep.  51,  57  (child 
with  emotional  disability  not  eligible  for  special  education  where  expert 
only  reviewed  exhibits  and  not  the  child);  Eric  M..  3  Mass.  Spec.  Educ. 
Rep.  at  67-68  (evaluation  given  little  weight  because  evaluator  did  not 
observe  child  at  proposed  program);  Jameson  H.,  2  Mass.  Spec.  Educ.  Rep. 
160,  164  (1996)(hearing  officer  finds  experts  who  failed  to  observe  child 
unpersuasive). 

93  See,  e.g..  Alanna  M..  3  Mass.  Spec.  Educ.  Rep.  21,  26  (1 997)(school 
expert  recommendations  credible  due  to  firsthand  knowledge  of  student 
and  her  needs);  Petersham  Pub.  Schs.,  1  3  Mass.  Spec.  Educ.  Rep.  127,  128 
(1997)(evaluator  found  credible  due  to  long-term  knowledge  of  student 
and  her  responses  to  educational  interventions). 

94  See,  e.g.,  Winchester  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  189,  193 
(1997)(evaluator  who  did  not  observe  school  considered  non-credible); 
Georgetown  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  129,  132  (1997)  (inde- 
pendent evaluator  was  considered  credible  due  in  part  to  observing  pro- 
gram); Eric  M.,  3  Mass.  Spec.  Educ.  Rep.  at  67  (little  weight  given  to 
testimony  evaluator  who  reviewed  the  proposed  program  one  week  before 
hearing  and  did  not  observe  classes). 

95  See,  e.g.,  Acton  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  118,  122 
(1997)(Hearing  officer  gave  great  weight  to  testimony  by  teachers  and 
service  providers  because  it  was  "supported  by  substantial  documentary 
and  anecdotal  evidence  in  the  record  and  consistent  with  each  other."). 

96  See.  e.g..  Matthew  B..  2  Mass.  Spec.  Educ.  Rep.  205,  212  (1996)(outside 
consultants'  reports  highly  credible  because  not  written  in  direct  anticipa- 
tion of  the  hearing  and  professionals  had  no  stake  in  the  outcome);  Wayne 
D..  2  Mass.  Spec.  Educ.  Rep.  231,  238  (1 995)(school  psychologist  testi- 
mony based  on  short  interviews  with  student  and  observation  which  was  in 
preparation  for  hearing  is  not  credible);  Eric  M..  3  Mass.  Spec.  Educ.  Rep. 
at  67  (evaluation  done  specifically  for  hearing  not  credible). 

97  See,  e.g.,  Petersham  Pub.  Schs,.  3  Mass.  Spec.  Educ.  Rep.  at  128 
(evaluator's  report  given  weight  due  to  consistency  with  hearing  testi- 
mony); Bryan  G..  2  Mass.  Spec.  Educ.  Rep.  154,  157  (1 996)(expert  not 
credible  where  changed  placement  recommendation  at  hearing). 

98  See,  e.g..  Bryan  G.  2  Mass.  Spec.  Educ.  Rep.  154,  157  (1996)(psychia- 
trist  and  therapist  opinions  provided  in  record  but  not  examined  through 
cross-examination  given  less  weight  than  other  experts). 

99  See,  e.g.,  Winchester  Pub.  Schs.,  3  Mass.  Spec.  Educ.  Rep.  at  193  (expert 
not  considered  credible  where  previously  consulted  for  the  school  observed 
for  evaluation). 

100  603  CMR  28.320.3. 

101  603  CMR  28.320.2(b)(2). 

10-  Telephone  interview  with  Jennifer  Gavin,  Esq.,  Children's  Law  Center 
(Oct.  1998). 

103  Alexander  D.,  1  Mass.  Spec.  Educ.  Rep.  110  (\995);Joshua  N.,  1  Mass. 
Spec.  Educ.  Rep.  138,  139  (1995)(student's  ADD  cannot  be  described  as 
unique  circumstances  for  purposes  of  neuropsychological  testing). 

104  603  CMR  28.328.1(a). 

105  The  Division  was  formerly  known  as  the  Massachusetts  Rate  Setting 
Commission  (RSC). 

106  See,  e.g..  Joshua  N..  1  Mass.  Spec.  Educ.  Rep.  at  140-142  (neuropsy- 
chological testing  reimbursed  at  same  rate  as  psychological  testing). 

'"''Joshua  N.,  1  Mass.  Spec.  R.  at  140-143;s«?  603  CMR  28.328.1  (a);  see 
also  Jeffrey  S..  2  Mass.  Spec.  Educ.  Rep.  31  (1996)  (higher  rate  for 
psycholinguistic  evaluation  not  allowed  where  parents  failed  to  demon- 
strate unique  circumstances  in  testing  student  and  the  type  of  testing  did 
not  meet  criteria  for  individual  consideration,  particularly  where  only  a 
speech/language  evaluation  had  been  recommended.  Hearing  officer  noted 
that  there  is  no  RSC  category  for  psycholinguistic  evaluation  or  this  type 
of  a  state  license  for  purposes  of  diagnosis  of  children  under  Chapter  766); 
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N.  Middlesex  Reg'l  Sch.  Dist.,  4  Mass.  Spec.  Educ.  Rep.  117  (1998)(paren- 
tal  labeling  of  independent  evaluation  as  "psycholinguistic"  did  not  per- 
suade hearing  officer  to  authorize  more  than  the  established  rate  for  a 
speech/language  evaluation). 

108  See  Joshua  N..  1  Mass.  Spec.  Educ.  Rep.  at  138;  Joshua  N.  v.  Arlington 
Sch.  Comm.,  3  Mass.  Spec.  Educ.  Rep.  36  (Mass.  Super.  Ct.  Feb.  14,  1997); 
sub  nom.  fVilson.  v.  Arlington  Sch.  Comm.,  No.  AC97-P-884  (Mass.  App. 
Ct.  Aug.  25,  1998). 

109  See,  e.g.,  Galen  C,  2  Mass.  Spec.  Educ.  Rep.  215  (1996);  Molly  C.-E., 
2  Mass.  Spec.  Educ.  Rep.  222  (1996). 

110  114.3  CMR  29.00-30.00.  Although  the  Bureau  has  the  authority  to 
determine  rates  for  their  reasonableness,  the  Division's  rates  for  psycho- 
logical assessments  may  be  vulnerable  to  attack  because  the  Division  has 
failed  to  review  the  $52.50  per  hour  rate  established  several  years  ago  and 
it  has  regularly  reviewed  other  rates.  Joshua  N.,  1  Mass.  Spec.  Educ.  Rep. 
at  141. 

"'  See  Alexander  D.,  1  Mass.  Spec.  Educ.  Rep.  110  (1995). 
"-  Mass.  Gen.  L.  ch.  175,  §  47B(c). 

113  A  program  of  Early  and  Periodic  Screening,  Diagnosis  and  Treatment 
(EPSDT)  services  for  Medical  Assistance  recipients  under  age  21,  includ- 
ing those  who  are  parents,  is  required  by  federal  law.  42  U.S.C.  § 
1396d(a)(4)(b),  42  C.F.R.  §  441.50.  Massachusetts  regulations  governing 
the  EPSDT  program  are  set  forth  in  103  CMR  450.140-450.149. 

114  Schools 

(A)  may  not  require  parents  to  sign  up  for  public  insurance  in 
order  for  the  child  to  receive  [appropriate  education],  (B)  may 
not  require  parents  to  incur  out-of-pocket  expenses  in  order  to 
file  the  claim  for  services...,  and  (C)  may  not  use  the  child's 
benefits  under  a  public  insurance  program  if  that  use  would  de- 
crease available  lifetime  coverage  or  any  other  insured  benefit, 

or  result  in  other  future  economic  or  benefits  loss  to  the  family.  34  C.F.R. 
§  300.142  (e). 

115  64  Fed.  Reg.  12,661  (March  12,  1999) 

116  States  now  must  examine  data  on  long-term  suspensions  and  expulsions 
to  determine  rates  for  children  with  disabilities  and  revise  policies  and 
practices  where  discrepancies  exist.  20  U.S.C.  §  141 2(a)(22). 

1,7  20.  U.S.C.  §  1415(k  )(l);Honig  v.  Doe,  484  U.S.  305,  108  S.  Ct.  592 
(1988). 

118  20  U.S.C.  §  1412(a)(1)(A);  34  C.F.R.  §  300.121(a).  The  1997  amend- 
ments also  added  a  new  ability  of  schools  to  request  a  hearing  officer  to 
remove  a  child  for  up  to  45  days,  if  keeping  the  child  in  his  or  her  current 
placement  is  substantially  likely  to  result  in  injury  to  the  child  or  to  others. 

119  20  U.S.C.  §  1415(k)(3)(B)(i). 
,:"  34  C.F.R.  §  520(a)(I)(i). 

,J'  34  C.F.R.  §  300.520(a)(2). 

122  34  C.F.R.  §  300.121(d)(2). 

123  Id. 

124  34  C.F.R.  §  300.121(d)(2)(i)(B). 

125  34  C.F.R.  §  300.520  (b),  (c). 

126  20  U.S.C.  §  1415(k)(l)(B)(i).  The  Secretary  of  Education,  in  comment- 
ing to  his  regulation,  acknowledges  that  there  is  an  open  question  of 
statutory  interpretation.  See  64  Fed.  Reg.  12,661  (March  12,  1999). 

127  The  following  summary  was  drawn  from  W.  David  Tilly,  3d,et  al, 
Functional  Behavioral  Assessment:  Policy  Development  in  Light  of  Emerg- 
ing Research  and  Practice  (Nat'l  Ass'n  of  State  Directors  of  Special  Educ. 
1995). 

128  CECP,  Addressing  Student  Problem  Behavior:  An  IEP  TEAM'S  Intro- 
duction to  Functional  Behavioral  Assessment  and  Behavior  Intervention 
Plans  (1998);  Nat'l  Ass'n  of  State  Directors  of  Special  Educ,  Functional 
Behavioral  Assessment:  Policy  Development  in  Light  of  Emerging  Re- 
search and  Practice  1-17  (1998). 


129  Positive  Behavioral  Support:  Helping  Students  with  Challenging  Be- 
haviors Succeed,  4  Research  Connections  (ERIC  Clearinghouse  on  Dis- 
abilities &  Gifted  Education,  Council  for  Exceptional  Children,  Reston, 
Va.),  Winter  1999,  at  2 

,3°  Id. 

'"  Information  and  resources  on  functional  assessments  and  positive  be- 
havioral support  can  be  found  on  the  internet  at  the  following  sites:  Center 
for  Effective  Collaboration  &  Practice,  www.air-dc.org/cecp/resources/ 
problembehavior/main.htm;  Nat'l  Info.  Center  for  Children  and  Youth 
with  Disabilities,  www.nichcy.org;  Nat'l  Ass'n  of  School  Psychologists, 
www.naspweb.org/center.html;  Does  My  Child  Have  an  Emotional  or  Be- 
havioral Disorder?,  Pacer  Center,  www.pacer.org/articles/articles.htm. 

132  Mass.  Special  Educ.  Study  Comm'n,  Summary  Rep.  &  Final  Recommen- 
dations (June  30,  1997). 

133  See,  e.g.,  An  Act  Relative  to  Special  Education,  S.  208,  §  20  (1999). 

134  Proposed  changes  to  Chapter  766  regulations  were  formally  submitted 
for  consideration  to  the  Mass.  Board  of  Education  on  March  30,  1999.  A 
final  vote  on  approval  of  the  revised  regulations  is  scheduled  to  occur  on 
June  29,  1999,  following  a  public  comment  period  that  ends  on  May  15, 
1999. 


Commitment  Hearings 
and  Medication  Options: 
Beyond  Routine  Representation  of 
Persons  with  Mental  Illness 


Monday,  June  28,  1999 
9  a.m.  to  4  p.m. 
Boston  College  School  of  Law 
Newton,  MA 

Featuring: 

Dr.  David  Cohen 
University  of  Montreal 
leading  expert  in  mental  health  medications 

A  day-long  program  covering  tips  and  tactics  for 
attorneys  handling  commitment  and  Rogers  guardianship 
cases.  Panelists  specialize  in  mental  health  law  and 
include  judges,  attorneys,  practioners,  and  consumers. 

For  more  information  or  to  register, 
call  Kate  Dulit  at  (617)  388-2345,  ext.  30. 

minimal  charge  of  $10  to  cover  breakfast  and  lunch 
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Message  from  the  Director  continued  from  front 

services  to  individuals  with  disabilities  in  unnecessarily  segre- 
gated settings.  To  his  credit  Attorney  General  Tom  Reilly  rec- 
ognized the  important  civil  rights  at  stake  for  the  Massachu- 
setts disability  community  and  decided  not  to  join  the  other 
states  in  their  attack  on  the  ADA. 

In  the  Massachusetts  legislature,  Rep.  Michael  Cahill 
and  Sen.  Therese  Murray 's  Civil  Commitment  Reform  bills  were 
speedily  reported  to  the  Ways  and  Means  Committees.  Mental 
Health  Parity  and  HMO  reform  are  proceeding  with  serious 
legislative  consideration  and  expected  action.  The  Supreme 
Judicial  Court 's  recent  decision  in  Rudow/Perry  v.  Commis- 
sioner of  the  Division  of  Medical  Assistance,  gives  encourage- 
ment to  the  cause  of  guardianship  reform  (see  John  Ford's  ar- 
ticle at  p.  25). 

Unfortunately  public  awareness  does  not  necessarily 
translate  into  public  understanding.  Heightened  attention  to 
mental  disability  brings  to  the  fore  some  easy  answers  and  false 
solutions.  Thus,  proposals  for  outpatient  commitment  and  new 
forms  of  expanded  civil  commitment  have  been  resurrected  here 
and  nationally.  At  the  same  time  HMO  resistance  to  effective 
appeal  rights  in  managed  care  persists. 


The  proponents  of  outpatient  commitment  and  other 
types  of  forced  treatment  are  raising  serious  issues  in  regard  to 
access  to  effective  mental  health  support  for  individuals  and 
families.  This  lack  of  access  is  as  much  a  function  of  economic 
incentives  as  it  is  legal  mechanics  governing  commitment  and 
forced  treatment.  As  Fendell 's  reports  continue  to  reveal,  the 
financial  goals  of  managed  care  have  resulted  in  reduced  ac- 
cess to  outpatient  therapy  and  changed  the  preferred  course  -of 
treatment  for  mental  illness.  For  example,  even  as  more  Medic- 
aid recipients  are  being  placed  on  medication  in  lieu  of  indi- 
vidual therapy,  the  amount  of  medication  monitoring  of  each 
such  individual  is  being  decreased.  Thus,  prior  to  the  adoption 
of  legislation  that  promotes  more  intrusive  forms  of  treatment, 
changes  in  outpatient  care  must  be  addressed.  The  intercon- 
nection of  outpatient  commitment  and  managed  care  reminds 
us  that  we  must  look  at  the  whole  system  of  mental  health  care 
in  the  Commonwealth  -  particularly  the  financial  incentives 
that  drive  it  -  lest  we  adopt  spurious  administrative  and  legis- 
lative remedies. 

Frank  Laski 
Executive  Director 
Mental  Health  Legal  Advisors  Committee 
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Message  from  the  Director 

In  the  future,  the  year  2000  may  be  remembered  as  mark- 
ing the  beginning  of  a  new  era  of  mental  health  reform  in  Mas- 
sachusetts. In  remarkable  bursts  of  legislative  activity  at  the 
close  of  the  last  session,  the  Massachusetts  Legislature  enacted 
civil  commitment  reform,  mental  health  parity  reform  and  man- 
aged care  reform.  In  combination,  these  reform  efforts  repre- 
sent the  most  extensive  legislative  change  in  more  than  30 years 
to  procedures  affecting  the  civil  rights  of  and  access  to  benefits 
by  consumers  of  mental  health  services.  In  this  issue  of  the  Ad- 
visor, we  highlight  the  new  laws  (see  page  22)  and  begin  to 
discuss  the  potential  impact  of  these  reform  measures  (see  pages 
25  and  33).  These  articles  make  clear  that  the  realization  of  the 
benefits  and  the  protections  intended  by  the  legislature  de- 
pend upon  the  careful  monitoring  of  the  implementation  of  the 
new  laws  and  persistent  advocacy  on  behalf  of  consumers.  As 
the  list  of  bills  that  died  shows  (see  page  36)  and  the  growing 
DMH  waiting  list  of  individuals  with  unmet  needs  for  mental 
health  services  confirms,  rigorous  individual  and  class  advo- 
cacy is  necessary  in  addition  to  continued  legislative  action  to 
make  the  promise  of  reform  real. 

The  new  procedural  protections  and  phased- in  parity,  as 
important  as  they  may  be,  address  only  marginally  the  substan- 
tive deficiencies  in  a  privately  managed  mental  health  care 
system  and  existing  barriers  to  the  delivery  the  of  effective  treat- 
ment in  Massachusetts.  Viewing  the  mental  health  managed 
care  system  from  the  perspective  of  women  who  are  victims  of 
physical  or  sexual  abuse,  Jennifer  Honig  and  Susan  Fendell 
provide  a  comprehensive  review  of  the  limitations  of  the  cur- 
rent system  and  suggest  legal  strategies  to  challenge  inad- 
equate treatment  on  behalf  of  female  trauma  survivors.  The 
analysis  and  legal  theories  that  they  present  may  be  appli- 
cable and  prove  useful  in  advocacy  efforts  not  only  on  behalf  of 
this  group  but  also  on  behalf  of  other  vulnerable  individuals 
(e.g.  hospitalized  children)  whose  needs  for  mental  health  ser- 
vices are  not  effectively  met. 

Practitioners  should  find  David  Engle  's  case  note  on  dis- 
»  charge  after  a  finding  of  not  guilty  by  reason  of  insanity  (NGR1) 

continued  on  back  cover 


Meeting  the  Needs  of  Female  Trauma 

Survivors: 
The  Effectiveness  of  the  Massachusetts 
Mental  Health  Managed  Care  System* 

Jennifer  Honig,  Staff  Attorney 
&  Susan  Fendell,  Senior  Attorney 
Mental  Health  Legal  Advisors  Committee 

I.  Introduction 

It  is  well  documented  that  women  with  severe  men- 
tal illness1  frequently  have  survived  serious  physical  and/ 
or  sexual  abuse.2  In  recognition  of  this  fact,  there  is  grow- 
ing understanding  among  trauma  survivors3  and  mental 
health  professionals  that,  in  order  to  heal,  trauma  survivors 
need  specially  tailored,  women-centered  mental  health  ser- 
vices. Despite  this  heightened  awareness,  the  present 
mental  health  system  has  been  largely  unresponsive  to  calls 
for  new  treatment  approaches,  and  the  current  biomedical 
model,4  for  a  number  of  reasons  to  be  discussed  below,  is 
ill-suited  to  trauma  survivors.  Managed  care,  increasingly 
a  feature  in  the  mental  health  care  landscape  and  of  the 
Medicaid  mental  health  care  system  in  particular,  is  heavily 
rooted  in  the  biomedical  model  and.  therefore,  has  not  ad- 
equately met  the  needs  of  trauma  survivors.  To  consider 
this  problem,  this  article  examines  Medicaid  managed  care 
in  Massachusetts,  the  first  state  to  adopt  managed  care  in 
its  Medicaid  mental  health  system. 

This  article  has  four  substantive  sections.  In  section 

II,  we  present  evidence  that  there  is  a  substantial  likeli- 
hood that  a  woman  with  severe  mental  illness  has  a  histcrx 
of  physical  and/or  sexual  abuse.  In  section  III.  we  discuss 
the  Massachusetts  mental  health  care  system  and  its  struc- 
ture, noting  particularly  the  changes  for  Medicaid  recipi- 

continued  on  next  page 
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ents  caused  by  the  transition  to  privately  managed  care.  In 
section  IV,  we  first  examine  the  particular  needs  of  female 
trauma  survivors.  We  then  identify  the  impediments  within 
the  private  management  of  the  mental  health  care  system 
to  meeting  those  needs,  using  the  Massachusetts  system 
as  an  example.  In  section  V,  we  consider  various  legal  and 
political  approaches  to  forcing  the  mental  health  managed 
care  system  to  provide  the  requisite  care  and  treatment. 

Our  examination  of  the  privately  managed  mental 
health  care  system  leads  us  to  conclude  that  this  model 
cannot  adequately  address  the  needs  of  trauma  survivors. 
In  light  of  rapid,  apparently  inexorable  privatization  in  the 
health  care  arena,  we  seek  to  expose  the  harm  caused  by 
the  current  system  of  care.  Until  a  single  payor  system  is 
adopted,  we  explore  avenues  for  obtaining  relief  from  the 
worst  excesses  of  for-profit  management  of  mental  health 
services. 

II.    Substantial  Likelihood  of  Abuse  History 
Among  Women  with  Severe  Mental  Illness 

Men  and  women  with  severe  mental  illness  are  often 
survivors  of  trauma,  particularly  physical  and/or  sexual 
abuse.5  While  the  mental  illness  of  trauma  survivors  may 
have  a  variety  of  origins,  research  suggests  that  the  devel- 
opment of  mental  illness  may  be  strongly  affected  by  abuse 
history,  or  at  the  very  least,  frequently  coexists  with  such  a 
history.6  Studies  reveal  that  between  50  and  80%  of  men 
and  women  who  receive  a  diagnosis  of  mental  illness  have 
a  history  of  sexual  and  physical  abuse.7  Studies  of  psychi- 
atric inpatients  have  found  that  up  to  72%  of  male  and 
female  patients  have  histories  of  physical  or  sexual  abuse 
or  both.8 

Research  that  isolates  female  psychiatric  patients 
reveals  equally  high  or  higher  frequencies  of  abuse  his- 
tory.9 For  example,  a  1992  review  of  literature  on  adult 
female  psychiatric  patients  found  that  many  had  survived 
childhood  sexual  abuse,  including  abuse  in  the  home.10 
While  not  all  patients  acknowledged  the  abuse  directly, 
observers  noted  that  a  considerable  number  of  the  women 
manifested  symptoms  characteristic  of  childhood  sexual 
abuse  survivors."  Similarly,  one  study  of  one  hundred  pre- 
viously homeless  women  attending  a  Washington,  D.C. 
non-profit  mental  health  clinic  found  that  97%  of  the  women 
had  experienced  sexual  or  physical  abuse  during  their  lives 
and  87%  had  been  abused  both  as  children  and  adults.  For 
these  women,  who  had  survived  pervasive  and  severe 
abuse,  rape  and  physical  battery  had  become  "normative 
experiences"  in  the  words  of  the  researchers.12 

Discrepancies  in  prevalence  rates  are  explicable,  and 
do  not  undermine  the  general  conclusion  that  abuse  is  a 
significant  factor  in  mental  illness.  These  discrepancies  may 
be  due  to  the  methods  of  determining  history  of  abuse  and 
to  the  characteristics  of  the  populations  surveyed.  For  ex- 
ample, one  1984  study  found  a  43%  prevalence  of  physi- 
cal and/or  sexual  assault  histories  among  adult  and  adoles- 


cent male  and  female  psychiatric  inpatients,  while  subse- 
quent studies  involving  direct  questioning  found  rates  twice 
as  high.'3  In  fact,  real  rates  of  abuse,  particularly  incest 
and  other  forms  of  sexual  abuse,  may  even  be  higher  than 
those  reported,  by  reason  of  underreporting  due  to  shame 
and  lack  of  recall.14  The  fact  that  the  most  severely  men- 
tally ill  patients  are  often  excluded  from  studies  because 
they  are  unable  to  provide  informed  consent  also  suggests 
that  the  reported  rates  understate  the  true  incidence  of 
abuse.15 

III.   Looking  to  the  Massachusetts  Mental  Health 
Care  System 

Massachusetts  was  one  of  the  first  states  to  fully 
embrace  privately  managed  care  for  its  Medicaid  program. 
In  this  section,  we  explain  why  managed  care  and  Medic- 
aid are  central  to  the  shape  of  care  that  female  trauma 
survivors  receive.  We  then  describe  Massachusetts'  man- 
aged care  program  and  compare  it  to  the  use  of  managed 
care  by  other  states. 

A.  Growth  of  Managed  Care 

Privately  managed  care  takes  two  main  forms:  utili- 
zation review  organizations  (UROs)  and  health  maintenance 
organizations  (HMOs).  UROs  establish  contractual  rela- 
tionships with  providers,  who  must  obtain  pre-treatment 
authorization  from  UROs  for  most,  if  not  all  services  to 
obtain  reimbursement.  HMOs  directly  employ  providers, 
rendering  them  subject  to  direct  control  by  these  insurers. 
In  both  cases,  there  are  financial  incentives  to  limit  care. 
Employers  and  benefits  programs  pay  UROs  on  a  capitated 
basis;  insurance  premiums  represent  capitated  payments 
to  HMOs.  Capitation  is  the  payment  of  a  flat  rate  per 
month  for  each  recipient  independent  of  services  actually 
rendered.  Privately  managed  care  seeks  to  limit  services 
by  paying  a  set  amount  per  person  regardless  of  the  amount 
or  type  of  services  performed.16 

Managed  care  represents  the  largest  growing  por- 
tion of  insureds  in  the  United  States.  In  1999,  almost  177 
million  Americans  with  health  insurance  (72%)  were  en- 
rolled in  managed  behavioral  health  organizations.17 

The  experience  of  Medicaid  recipients  is  compa- 
rable.18 The  number  of  recipients  whose  health  care  is  pro- 
vided through  managed  care  has  grown  rapidly  since  the 
late  1980s,  doubling  once  between  1987  and  1992  and  again 
between  1992  and  1994. 19  Over  40%  of  the  Medicaid 
population  was  enrolled  in  managed  care  programs  in  1996, 
as  compared  to  only  9.5%  in  1991. 20  As  of  June  1998, 
approximately  12.6  million  Medicaid  recipients  received 
health  care  through  either  a  fully  or  partially  capitated 
managed  care  program.21  Moreover,  managed  care  pro- 
grams receive  more  of  their  funds  from  Medicaid  than  from 
any  other  source,  with  79%  of  programs  receiving  some 
Medicaid  funding  and  36%  receiving  Medicaid  funding 
exclusively.22 
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The  desire  of  both  employers  and  elected  officials  to 
cut  health  care  costs,  rather  than  change  budgetary  priori- 
ties,23 makes  managed  care  organizations  (MCOs)  an  al- 
luring alternative.24  Given  the  market  share  controlled  by 
MCOs  and  the  likelihood  that  managed  care  will  continue 
to  grow,  we  must  examine  the  managed  care  system  to 
determine  whether  this  agenda  adequately  addresses  the 
needs  of  women  trauma  survivors. 

B.  Many  Trauma  Survivors  Are  Served  by 
the  Medicaid  Program 

There  are  a  number  of  reasons  for  focusing  on  the 
Medicaid  program  in  considering  the  mental  health  care 
concerns  of  women  trauma  survivors.  First,  because  Med- 
icaid is  a  public  program,  claims  statistics,  while  limited, 
are  nonetheless  available  to  the  public  for  scrutiny. 

Second,  women  are  more  likely  than  the  population 
as  a  whole  to  need  Medicaid  services.  Women  comprise  a 
significantly  larger  portion  of  those  persons  in  the  United 
States  living  below  the  poverty  level  than  do  men.25  Of  all 
adults  living  below  1 00%  of  the  poverty  level  in  1 998, 62% 
were  women;  below  200%  of  the  poverty  level,  59%  were 
women.26  Consequently,  women  also  comprise  a  greater 
portion  of  the  Medicaid  population.  In  1996,  15%  of  the 
general  female  population  was  enrolled  in  Medicaid,  com- 
pared to  10%  of  the  general  male  population.27  In  the  same 
year,  61%  of  payments  to  vendors  by  Medicaid  were  for 
female  recipients,  as  opposed  to  38%  for  male  recipients.28 

Third,  people  with  severe  mental  illness  are  often 
unable  to  maintain  employment,  causing  them  to  have  low 
income,  and  making  them  less  likely  than  the  general  popu- 
lation to  have  private  forms  of  insurance.  A  recent  study 
found  that  individuals  with  certain  psychiatric  disorders  are 
three  to  five  times  more  likely  to  be  unemployed  than  those 
persons  without  such  disorders;  rates  which  the  authors  of 
the  study  contend  "are  not  an  artifact  of  the  higher  per- 
centage of  women  with  a  mental  disorder."29  Women  with 
untreated  mental  illness  resulting  from  trauma  are  particu- 
larly unlikely  to  be  financially  secure:  "With  her  trauma 
history  untreated,  the  woman's  difficulties  persist,  her  re- 
sources dwindle,  and  she  often  finds  herself  receiving  treat- 
ment within  the  public  system."30 

Finally,  women  are  less  likely  than  men  to  have  pri- 
vate insurance.31  Further,  some  private  insurers  have  poli- 
cies that  bar  victims  of  domestic  abuse  from  health  care 
coverage.32 

Thus,  in  evaluating  the  ability  of  a  mental  health  man- 
aged care  system  to  treat  women  trauma  survivors,  we 
look  at  the  Medicaid  managed  care  program  because  fe- 
male survivors  are  likely  to  be  heavily  represented  in  that 
program.  Further,  since  privately  managed  care  is  the  domi- 
nant trend  in  health  care  provision,  those  persons  inter- 
ested in  the  mental  health  needs  of  female  survivors  should 
carefully  monitor  privately  managed  care  trends. 


C.    The  Massachusetts  Experiment  with 
Medicaid  Managed  Care 

The  Massachusetts  mental  health  service  delivery 
system  has  changed  dramatically  in  recent  years,  as  both 
privately  and  publicly  funded  mental  health  services  increas- 
ingly are  provided  through  managed  care  plans.  Public  in- 
surance through  Medicaid  was.  until  1992,  provided  on  a 
"fee-for-service"  basis  whereby  the  provision  of  a  service 
triggered  payment.33  Medicaid  recipients  could  choose  any 
doctor,  hospital,  or  provider  who  accepted  Medicaid. 

In  1992,  the  Massachusetts  Department  of  Public 
Welfare,  later  renamed  the  Department  of  Transitional 
Assistance  (DTA),  began  to  implement  mental  health  man- 
aged care  for  Medicaid  recipients.34  To  do  so,  Massachu- 
setts obtained  a  section  1915(b)  waiver  from  the  federal 
Health  Care  Financing  Administration  (HCFA)  of 
Medicaid's  freedom-of-choice  provisions.35  With  certain 
limited  exceptions,36  Medicaid  recipients  had  to  enroll  in  a 
managed  care  plan  for  mental  health  benefits.37  Recipi- 
ents could  select  either  a  single  primary  care  clinician  (PCC) 
or  an  HMO.38  Under  the  PCC  program,  the  PCC  acts  as 
a  gatekeeper39  for  physical  health  care  services  while 
mental  health  services  are  "carved  ouf  'to  a  contractor 
who  manages  behavioral  health  services.40  Under  the  HMO 
program,  individuals  choose  among  a  number  of  HMOs 
and,  except  for  a  subcategory  of  Medicaid  recipients,41 
receive  mental  health  services  directly  from  the  HMO  or 
its  subcontractors.42  Under  Massachusetts'  waiver,  the 
Division  of  Medical  Assistance  (DMA),  a  division  within 
DTA,  contracted  with  a  for-profit  MCO  on  a  capitated 
basis  to  provide  mental  health  and  substance  abuse  ser- 
vices to  all  Medicaid  recipients  in  the  program  except  those 
enrolled  in  HMOs.43 

The  use  of  managed  care  in  Massachusetts"  Medic- 
aid program  has  expanded  continually  since  its  implemen- 
tation in  1992.  Massachusetts'  first  behavioral  health  MCO. 
Tennessee-based  Mental  Health  Management  of  America 
(MHMA),  managed  the  care  of  most  welfare  and  Supple- 
mental Security  Income  (SSI)  recipients  from  July  1992 
through  June  1996.  MHMA  contracted  with  inpatient  and 
outpatient  behavioral  health  providers  w  ho  became  the  sole 
providers  eligible  for  Medicaid  reimbursement.  In  July  1996. 
emergency,  acute  inpatient,  and  diversionary  care  provided 
by  the  state  mental  health  agency,  the  Department  of  Men- 
tal Health  (DMH),  were  placed  under  the  management  of 
the  MCO.44  In  July  1996,  the  Massachusetts  Behavioral 
Health  Partnership  (Partnership),  then  owned  by  Value 
Behavioral  Health,  Inc.  and  FHC  Options.45  assumed  the 
management  of  Medicaid  mental  health  managed  care  in 
Massachusetts.  Partnership  undercut  other  bidders  to  ob- 
tain the  contract,  despite  the  fact  that  the  company  had 
higher  administrative  costs  than  other  bidders.40  In  1998. 
DMA  expanded  its  use  of  HMOs  for  Medicaid  recipients, 
contracting  with  six  HMOs  to  provide  both  physical  and 
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mental  health  care.47  By  March  of  1999,  Massachusetts 
had  over  500.000  Medicaid  recipients  enrolled  in  its  mental 
health  carve-out  program.48 

D.  Comparing  Massachusetts  to  Other 
States 

In  1992,  Massachusetts  was  the  first  state  to  estab- 
lish a  statewide  capitated  mental  health  carve-out.49  Other 
states  soon  followed  suit.  As  of  mid- 1998,  thirty-six  states 
had  Medicaid  waivers  for  managed  care  services.50  Six- 
teen of  these  states  had  waivers  for  Medicaid  carve-out 
mental  health  services  for  adults,  often  combined  with  sub- 
stance abuse  services.51 

Carve-outs  vary  in  their  features.  Some  carve-outs, 
like  the  Massachusetts  program,  cover  both  mental  health 
and  substance  abuse  services,  while  others  cover  only  sub- 
stance abuse  services.52  Whereas  the  Massachusetts 
arecarve-out  is  a  statewide  program,  others  are  tempo- 
rarily implemented  in  limited  geographic  areas  within  a  state 
until  to  statewide  coverage  undergoes  expected  expansion 
at  a  future  point.53 

Carve-outs  also  vary  in  the  populations  served;  they 
are  likely  to  cover  the  categorically  needy,  but  they  also 
may  be  limited  to  certain  subgroups  (i.e.,  those  with  se- 
vere mental  illness,  children,  or  the  medically  needy).  Sev- 
eral have  explicit  exclusions  (i.e.,  individuals  who  become 
eligible  for  Medicaid  after  depleting,  or  "spending  down," 
their  assets,  those  who  are  age  sixty-five  or  older,  and, 
commonly,  those  in  a  state  institution  or  nursing  facility).54 
Some  carve-outs  offer  HMOs  as  an  alternative  to  enroll- 
ees.55  Some  requests  for  proposals,  or  the  state  document 
that  solicits  bids,  indicate  that  involuntarily  committed  pa- 
tients will  be  covered  under  the  program.56  Massachusetts 
excludes  from  its  program  HMO  enrollees,  individuals  age 
sixty-five  or  older,  individuals  with  private  insurance  or 
Medicare  coverage,  individuals  institutionalized  in  nursing 
facilities,  chronic  disease  or  rehabilitation  hospitals,  inter- 
mediate care  facilities  (ICF/MRs)  described  in  federal  law,57 
or  state  psychiatric  hospitals,  aliens,  individuals  who  are 
presumptively  eligible  for  Medicaid,  hospice  residents,  and 
individuals  eligible  for  Medicaid  because  of  spend-down 
policies.  Unlike  a  number  of  other  states'  waiver  programs, 
which  only  cover  recipients  of  Temporary  Assistance  for 
Needy  Families  (TANF),58  Massachusetts'  waiver  program 
covers  people  with  disabilities.  Because  other  states  are 
expanding  their  coverage  to  include  this  group,  it  is  useful 
to  look  at  Massachusetts'  experience.59 

A  state  may  contract  with  a  single  contractor  or  with 
multiple  vendors.60  Some  states,  like  Massachusetts,  con- 
tract with  a  single  statewide  vendor.  Other  states  use  the 
existing  public  health  system  and  contract  with  community 
mental  health  centers  or  other  local  programs.61 


IV.   Female  Trauma  Survivors  and  the 

Massachusetts  Mental  Health  Care  System 

The  mental  health  managed  care  system  described 
above,  rooted  in  the  biomedical  treatment  model  and  with 
the  negative  characteristics  of  private  management,  is  not 
well  suited  to  the  treatment  of  women  trauma  survivors. 

A.  Female  Trauma  Survivors  Have  Special 
Needs 

While  the  effects  of  abuse  histories  on  mental  health 
have  long  been  understood  by  some  within  the  medical 
world,62  these  findings  have  been  repeatedly  rejected  by 
the  established  medical  community.63  This  pattern  has  con- 
tinued until  fairly  recently.  As  Susan  Stefan  notes,  "[t]he 
vast  reaction  of  the  psychiatric  profession  had  been  to  ig- 
nore entirely  the  matter  of  physical  or  sexual  abuse  in  re- 
search and  consequently  in  practice.  Information  about 
sexual  abuse  was  rarely  sought  when  a  woman  began 
therapy  or  was  hospitalized."64 

Change  began  only  in  the  1970s,  when,  emboldened 
by  the  support  of  a  collective  movement,  women  started 
speaking  with  a  new  language  and  openness  about  their 
histories  of  violence  and  rape.65  As  Stefan  writes,  "[t]hey 
publicized  the  extent  of  the  violence  done  to  women  and 
protested  the  insensitive  practices  and  procedures  by  po- 
lice and  the  judicial  and  medical  systems  that  perpetuated 
the  silence."66  In  this  way,  women  exposed  how  institu- 
tions continued  the  victimization  of  their  patients.  As  women 
spoke  up,  the  mental  health  profession  began  to  take  note: 
"Until  1970,  there  was  .  .  .  literally  no  professional  litera- 
ture at  all  on  women's  reactions  to  rape."67  Even  today, 
the  professional  community  has  not  fully  embraced  the 
emerging  "trauma  paradigm."68  In  recent  years,  more  and 
more  mental  health  clinicians  have  recognized  the  need  to 
change  treatment  approaches  to  better  address  the  needs 
of  women  trauma  survivors.69  Changes  must  be  made  in 
a  number  of  areas. 

1)  Do  not  replicate  loss  of  control  by  using 
coercion 

Mental  health  providers  routinely  use  coercive  legal 
means-that  is,  methods  that  employ  force  or  the  threat  of 
force  to  obtain  a  desired  result-to  obtain  compliance  with 
psychiatric  treatment.70  Many  have  noted  the  problems  that 
coercive  treatment  presents  for  women  in  generaP'and 
for  trauma  survivors  in  particular.72  These  observers  ar- 
gue that  the  coercive  techniques  and  the  concomitant  loss 
of  control  that  survivors  experience  within  the  mental  health 
system  are  reminiscent  of  the  coercion  and  loss  of  control 
that  they  experienced  during  physical  and  sexual  abuse.73 
The  experience  can  retraumatize  the  individual.  Among 
those  psychiatric  patients  who  have  experienced  abuse, 
the  term  "survivor"  has,  in  light  of  the  damaging  effects  of 
coercive  treatment,  assumed  a  second  meaning:  "the  term 
'survivor,'  as  used  within  the  [consumer/survivor/ex-pa- 
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tient]  movement,  meant  one  who  survived  the  irrelevance 
and  frequently  the  harm  of  psychiatric  interventions."74  As 
one  woman  wrote  regarding  her  sexually  abused  daughter's 
treatment,  "in  spite  of  [the]  caring  [of  the  many  mental 
health  professionals  she  encountered],  her  experience  with 
the  mental  health  system  was  a  continuing  reenactment  of 
her  original  trauma."75 

For  women  trauma  survivors,  perhaps  the  most  seri- 
ous forms  of  coercion  are  those  which  physically  recreate 
the  traumatic  experience.  Restraint  is  especially  problem- 
atic in  this  respect;  survivors  describe  connections  between 
traumatic  episodes  and  the  experience  of  restraint.76  Un- 
fortunately, the  use  of  restraint  in  the  mental  health  system 
is  not  decreasing;  restraint  use  is  commonplace.77  In  fact, 
the  economic  incentives  in  mental  health  managed  care 
may  even  encourage  its  use.  Low  reimbursement  rates  to 
providers  result  in  cost  cutting  measures,  often  including 
lowering  of  staffing  levels.  Low  reimbursement  rates  also 
contribute  to  low  salaries,  which  in  turn  result  in  high  staff 
turnover.  Both  of  these  patterns  -low  staffing  levels  and 
staff  who  are  not  familiar  with  patients  -can  contribute  to 
increased  rates  of  restraint.  Staff  tend  to  turn  to  restraint 
when  they  feel  unsafe  (which  is  augmented  by  feeling  over- 
powered) and  lacking  in  alternatives  (which  is  augmented 
by  lack  of  knowledge  of  what  actions  helps  the  patient 
deescalate.)78 

In  addition  to  restraint,  many  other  encounters  that 
trauma  survivors  experience  in  the  mental  health  system 
may  recreate  the  abuse  history.  To  demonstrate  the  poten- 
tial for  conventionally  accepted  psychiatric  practices  and 
institutional  environments  to  trigger  memories  of  abuse  and 
retraumatize  the  patient,  Ann  Jennings  has  charted  the 
connections  between  such  practices  and  her  daughter's 
sexual  abuse  history.79 

Other  coercive  measures,  while  perhaps  not  as  di- 
rectly reminiscent  of  abuse  as  restraint,  also  repeat  and 
recreate  the  loss  of  control  experienced  during  abuse.  For 
example,  the  use  of  a  judicial  order  to  enforce  medication 
compliance  removes  from  individuals  their  power  to  make 
decisions  regarding  participation  in  treatment.80  In  many 
states,  individuals  living  in  the  community  also  may  be  de- 
nied of  this  liberty  through  outpatient  commitment  statutes?' 
Similarly,  the  involuntary  civil  commitment  process  may  be 
used  either  to  force  individuals  into  or  threaten  admission 
into  inpatient  psychiatric  facilities.82  The  use  of  these  le- 
gal mechanisms  is  extremely  common.83 

An  increasingly  popular  yet  potentially  similarly  co- 
ercive feature  of  the  mental  health  system  is  the  use  of 
assertive  community  treatment  (ACT)  teams.84  ACT  teams 
are  composed  of  groups  of  clinicians85  who  work  together 
to  treat  certain  subpopulations  of  mental  health  consum- 
ers, often  high  service  users  or  "treatment  resistant"  per- 
sons, in  an  effort  to  avoid  hospitalization.86  ACT  teams 
typically  provide  continuous  and  intensive  medical,  psycho- 


social, and  rehabilitative  services,  similar  to  those  a  survi- 
vor might  receive  in  the  hospital.87  While  the  ACT  team 
model  is  praiseworthy  in  that  it  puts  resources  into  com- 
munity based  care,  the  model  often  remains  slanted  to- 
ward ensuring  medication  compliance  through  home  deliv- 
ery of  medication  and  monitoring  of  its  acceptance.  For 
this  reason,  the  teams  have  been  criticized  for  their  bio- 
medical approach.88  In  addition,  ACT  teams'  reliance  on 
intrusive  interventions  denies  individuals  basic  autonomy 
and  privacy  rights.89  While  participation  may  be  techni- 
cally voluntary,  consent  is  obtained  under  threat  of  legally 
enforced  hospitalization  or  treatment  compliance. 

2)  Train  clinicians  to  ask  about  and  treat  abuse 
Historically,  absent  protocols,  clinicians  have  only 
nfrequently  asked  their  patients  about  violence.90  Conse- 
quently, trauma  histories  are  not  uncovered,  trauma  survi- 
vors frequently  are  misdiagnosed,  and  those  individuals  for 
whom  a  trauma  history  is  identified  are  mistreated.9' 
Women  survivors  argue  that,  with  the  growing  recognition 
of  the  prevalence  of  violence  against  women,  diagnostic 
tools  should  change  to  reflect  the  probability  of  an  abuse 
history.92  Researchers  and  clinicians  recommend  that  all 
patients  be  asked  routinely  about  abuse  during  and  after 
intake.93 

Even  once  an  individual's  trauma  history  is  identified, 
poor  training  often  results  in  poor  treatment.  Mental  health 
professionals  lack  sufficient  training  to  understand  the  cen- 
tral effect  of  abuse  on  individuals.94  Elaine  Carmen  ob- 
serves: "Despite  the  large  numbers  of  victims/survivors 
found  in  psychiatric  settings,  mental  health  professionals 
remain  generally  unaware  of  the  social  and  psychological 
consequences  of  abuse."95  The  standard  training  for  men- 
tal health  professionals  does  not  include  education  regard- 
ing the  identification  and  treatment  of  patients  with  a  his- 
tory of  trauma.96  Professionals  themselves  have  identified 
this  weakness  in  their  education;  in  a  1994  report,  the  Of- 
fice for  Women's  Services  of  the  Substance  Abuse  and 
Mental  Health  Administration  reported  that  health  profes- 
sionals wanted  more  specific  training  about  treating  physi- 
cal and  sexual  abuse.97  Focusing  on  female  sexual  abuse 
survivors,  Maxine  Harris  calls  for  staff  training  to  under- 
stand these  survivors'  special  needs  and  to  master  tech- 
niques for  working  with  them.98  This  education,  she  writes, 
"should  address  clinical  theory  in  such  areas  as  post-trau- 
matic stress  disorder,  sexuality  and  female  identity,  group 
facilitation,  cognitive  therapy,  and  nonverbal,  expressive 
therapies."99 

Despite  recent  efforts,100  trauma-based  services  re- 
main inadequate.  Care  in  the  public  mental  health  system 
is  particularly  lacking.101  As  one  survivor  explains:  "I  can't 
find  anyone  to  work  with  who  understands  what  is  going 
on  with  me,  who  knows  what  they  are  doing  and  can  help 
me  work  on  trauma.  Those  who  can  don't  qualify  for 
Medicaid."102  The  specialty  units  for  the  treatment  of 
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women  trauma  survivors  that  do  exist  tend  to  be  located  in 
private  hospitals,103  which  historically  have  been  more  dif- 
ficult for  poor  and  uninsured  or  underinsured  people  to 
access.  As  another  abuse  survivor  describes: 

Two  months  after  my  first  hospitalization  [at  a  pri- 
vate hospital],  I  required  a  second  in-patient  stay 
during  a  brief  crisis  period.  With  my  private  insur- 
ance exhausted,  I  was  unable  to  return  to  the  same 
progressive  facility.  I  was  ...  in  a  large,  respected 
research  hospital  in  the  city,  yet  my  treatment  at  this 
second  program  was  decades  behind  my  earlier  treat- 
ment.104 

Similarly,  a  clinician  observed  in  1994:  "Of  the  few 
specialized  inpatient  or  day  programs  that  exist  in  New 
York  City,  most  are  located  in  private  facilities,  not  acces- 
sible to  the  patient  on  public  assistance  or  without  health 
insurance."105  At  a  1995  meeting  at  the  New  York  State 
Office  of  Mental  Health,  among  the  barriers  that  partici- 
pants identified  to  working  with  survivors  was  that 
"[ejffective  trauma  assessment  and  treatment  approaches 
are  being  offered  almost  exclusively  at  private  mental  health 
programs  and  are  therefore  effectively  inaccessible  to  in- 
dividuals in  the  public  mental  health  system."106 

The  problem  of  lack  of  training  is  exacerbated  by 
privately  managed  care.  While  in  some  states,  like  Massa- 
chusetts, the  primary  care  clinician  (PCC)  is  not  the 
gatekeeper  for  mental  health  services,'07  in  general,  women 
are  more  likely  than  men  to  seek  mental  health  services 
from  PCCs.108  These  physicians  are  under  financial  pres- 
sure to  keep  their  visits  short;  they  also  rarely  receive  spe- 
cialized training  to  recognize  general  mental  health  issues, 
let  alone  issues  concerning  trauma.109  Research  on  pri- 
mary care  physicians  found  that  the  rate  of  failure  to  de- 
tect psychiatric  disorders  ranged  from  45  to  90%,  depend- 
ing on  criteria  used  for  detection."0  Thus,  while  managed 
care  promised  to  provide  more  holistic  care,1"  the  failure 
to  train  these  physicians  to  recognize  women  trauma  sur- 
vivors' mental  health  needs  has  likely  resulted  in  limiting 
women's  access  to  needed  care. 

3)  Tailor  treatment  for  women  with  abuse 
histories 

Clinicians  concerned  with  the  needs  of  women  trauma 
survivors  argue  that  traditional  models  of  treatment  -even 
those  directed  to  trauma  survivors -are  inadequate."2  One 
such  clinician  observes  that  women  who  have  experienced 
sexual,  emotional,  and/or  physical  abuse  in  childhood  and 
who  are  marginalized  as  adults  only  seldom  can  be  helped 
by  the  treatment  options  presently  available  for  trauma 
work."3  Another  clinician  writes: 

The  trauma  literature  generally  focuses  on  treatment 
models  developed  for  individuals  with  less  disabling  psy- 
chological impairments  and  more  external  resources.  Many 
mentally  ill  victims  may  have  neither  the  internal  resources 
nor  the  external  (social)  supports  needed  to  recover  memo- 


ries, grieve  losses  and  work  through  the  trauma  ....  There 
is  an  urgent  need  to  develop  new  treatment  strategies  de- 
signed for  victims  with  severe  psychological  disabilities.1 14 
In  place  of  the  existing  model  of  care,  survivors  and 
clinicians  call  for  tailored  treatment  approaches  for  women 
who  have  been  severely  traumatized."5  Common  to  these 
approaches  is  an  effort  to  address  patients  with  greater 
compassion  and  respect  than  people  with  psychiatric  diag- 
noses historically  have  been  addressed."6  These  reform- 
ers also  seek  a  number  of  specific  treatment  techniques  so 
that  survivors  may  confirm  their  recollections  of  abuse  and 
confront  and  "recontextualize"  the  trauma."7  In  other 
words,  treatment  must  recognize  and  address  the  history 
of  trauma."8 

When  this  course  is  taken,  chances  of  recovery  are 
promising."9  One  clinician,  referring  to  recovery  from  in- 
cest, explains  that 

[w]hen  treatment  is  directed  toward  resolving  the 
emotional  and  psychiatric  sequelae  of  incest,  the 
prognosis  is  good  ...  [and]  when  the  posttraumatic 
nature  of  the  symptoms  is  disregarded  in  diagnosis 
and  treatment,  the  professional  response  mimics  the 
context  of  the  original  abuse  and  the  prognosis  is 
generally  poor.120 

In  the  last  decade,  an  increasingly  comprehensive 
treatment  philosophy  for  women  trauma  survivors  has 
emerged.  According  to  Dusty  Miller,  a  clinician/survivor 
involved  in  the  evolution  in  treatment,  these  new  research- 
ers "are  all  experts  in  the  trauma  treatment  field  who  rec- 
ognize that  the  therapy  needs  of  the  child  abuse  survivor 
are  far  more  complex  than  simply  recovering  and  rework- 
ing the  trauma  memories."121 

Some  clinicians  have  offered  hands-on,  practical 
manuals  to  guide  clinicians  in  treating  certain  groups  of 
trauma  survivors.  Maxine  Harris  and  the  Community  Con- 
nections Trauma  Work  Group  (a  private,  not-for-profit 
mental  health  clinic  in  Washington  D.C.)  has  produced  such 
a  manual.122  Marsha  Linehan  has  also  produced  a  practi- 
cal manual,  laying  out  her  treatment  model  of  dialectical 
behavior  therapy.123  While  Linehan's  model  predates  Har- 
ris', Linehan's  was  recently  chosen,  as  discussed  in  more 
detail  below,  for  use  with  individuals  served  by  the  Massa- 
chusetts Medicaid,  managed  care  system.  Although  re- 
searchers and  clinicians  have  created  a  varied  range  of 
treatment  protocols,  they  generally  concur  that  a  success- 
ful treatment  program  of  trauma  survivors  shares  certain 
features. 

First,  the  program  should  include  a  range  of  service 
options,  so  that  the  survivor  has  access  to  the  particular 
types  of  services  she  needs.  Maxine  Harris  suggests  that 
trauma  survivors  need  access  to  a  broad  range  of  services 
including  "intensive  case  management,  crisis  intervention, 
residential  support  (including  safe  housing),  and  medical 
and  psychological  services."124  Similarly,  Dusty  Miller,  fo- 
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cusing  on  women  trauma  survivors  who  self-abuse,  has 
noted  that  even  the  wide  range  of  traditional  forms  of  treat- 
ment including  individual  psychotherapy,  hypnotherapy, 
therapist  and  peer-led  group  therapy,  inpatient  hospitaliza- 
tion, and  couples  and  family  therapy,  as  well  as  less  clinical 
approaches  including  spiritual  groups,  reading,  meditation, 
wilderness  activities,  massage  therapy,  movement  therapy, 
psychodrama  and  self-defense  courses,  may  not  be  suffi- 
cient to  address  these  women's  treatment  needs.125  Miller 
argues  that  these  women  may  need  specially-tailored  ser- 
vices, including  individual  and  group  therapy,  peer  support 
and  extensive  collateral  contacts  (contacts  which  the  treating 
professional  makes  with  individuals  other  than  the  patient, 
such  as  with  family  members  and  other  service  provid- 
ers).126 

Second,  the  program  must  be  flexible  in  a  number  of 
respects.  For  example,  programs  should  be  open  to  women 
who  might  not  always  follow  traditional  rules  of  treatment.127 
Further,  because  a  survivor's  needs  may  change  over  the 
course  of  recovery,  her  treatment  should  include  non-tra- 
ditional arrangements,  such  as  unlimited  group  therapy  and 
access  to  therapists  by  phone  in  the  beginning. 128  As  one 
female  survivor  notes:  "At  different  stages  of  recovery, 
we  need  different  things."129 

Third,  treatment  should  be  community-based,  so  that 
women  can  access  services  without  the  disruption,  coer- 
cion, and  loss  of  rights  inherent  in  inpatient  care.  Alterna- 
tives to  inpatient  care  are  obviously  needed  yet  are  fre- 
quently lacking,  resulting  in  needless  hospitalization:  "All 
too  often,  I've  heard  from  women  in  institutions  who  tell 
me  that  they  went  back  into  the  hospital  because  there 
weren't  any  alternatives,  options,  or  access  to  groups  in 
which  they  could  participate  in  the  community."130 

Fourth,  treatment  should  include  peer-led,  women- 
centered  services.131  Female  survivors  of  sexual  abuse  who 
attend  female-only  therapy  groups  are  more  likely  to  at- 
tend and  finish  treatment  than  are  their  counterparts  who 
attend  groups  which  also  include  men.132  Similarly,  although 
there  are  crisis  hot  lines,  trauma  survivors  also  need  peer- 
run  "warm"  lines:  "Crisis  hot  lines  [sic]  lack  in-depth  skills 
and  training  necessary  for  these  complicated  issues."133 
Further,  trauma  survivors  need  peer-run  "safe  houses"  as 
an  alternative  to  hospitalization  and  intrusive  interven- 
tions.134 

Fifth,  as  described  in  the  following  subsection,  be- 
cause survivors  need  time  to  develop  trusting  relationships 
with  caregivers,  the  model  should  allow  for  long-term  thera- 
peutic relationships. 

4)  Include  long-term  treatments 

Many  activists  urge  the  availability  of  long-term 
therapy  with  therapists  trained  to  treat  women  who  have 
suffered  physical  and/or  sexual  abuse: 

Consumers,  especially  women  who  have  histories  of 
sexual  assault  and  trauma,  should  have  a  choice  of  staff 


members  as  well  as  a  choice  of  service  options.  These 
women  need  to  engage  in  long  term  clinical  relationships 
and  choice  of  clinician  (especially  the  right  to  choose  a 
woman  therapist)  is  particularly  important.135 

A  survivor  explains:  "We  are  talking  about  lifetime 
recovery.  You  cruise,  all  is  fine,  then  boom-you  may  need 
30  sessions  or  ten  years  of  therapy."136  Long-term  therapy 
provides  time  for  patient  and  therapist  to  establish  trust 
and  uncover  a  traumatic  history.  As  another  survivor  ex- 
plains: 

Time-limited  groups  are  another  concept  that  makes 
no  sense  for  adults  who  have  lived  with  their  silence 
of  sexual  abuse.  Survivors  have  had  a  lifetime  of  not 
trusting.  It  is  hard  to  imagine  how  anyone  would 
think  that  a  9  or  1 2  week  group  will  give  enough  time 
to  learn  to  trust  a  group  and  to  share  with  it.137 

One  professional  working  specifically  with  survivors 
states  clearly  that  "[s]hort  term,  time  limited  interventions 
are  not  helpful."138  Another,  speaking  about  battered  women 
in  particular,  explains:  "The  chronicity  of  domestic  vio- 
lence and  theories  including  the  cycle  of  violence  suggest 
that  the  ongoing  relationship  between  provider  and  patient 
may  be  more  helpful  to  many  women  than  the  crisis  inter- 
vention approach  of  the  emergency  department."139 

Studies  of  recipients  of  psychiatric  services  support 
these  observations  about  trauma  recovery.  An  examina- 
tion of  studies  of  psychotherapy  effectiveness  suggests  a 
positive  association  between  length  of  treatment  and  treat- 
ment outcomes.140  Indeed,  "those  who  are  in  treatments 
of  longer  duration  experience  greater  symptom  reduction 
and  more  improvements  in  domains  of  interpersonal,  oc- 
cupational, and  social  functioning."141  The  U.S.  Surgeon 
General's  recent  report  similarly  concludes  that,  while  few 
treatments  specifically  for  adult  survivors  of  childhood  abuse 
have  been  studied  in  randomized  controlled  trials,  "group 
therapy  and  Interpersonal  Transaction  group  therapy  were 
found  to  be  more  effective  for  female  survivors  than  an 
experimental  control  condition  that  offered  a  less  appro- 
priate intervention."142 

One  clinician  further  explains  the  need  for  long-term 
therapy  is  to  allow  a  survivor  of  abuse  to  establish  a  work- 
ing relationship  with  a  therapist: 

[T]he  development  and  use  of  the  therapeutic  rela- 
tionship is  never  more  important  than  work  with 
people  whose  existence  is  awash  in  betrayal  and 
violation.  A  critical  piece  of  the  work  is  the  develop- 
ment of  a  non-sexualized  relationship  that  will  trans- 
late out  into  the  world  of  the  survivor.  This  is  not 
well  served  by  a  six  to  ten  session  therapeutic 
"sound  bite."143 

However,  unlimited  therapy  is  not  necessarily  the 
answer  for  all  trauma  survivors.  Clinician  Judith  Herman, 
in  her  seminal  1992  book  on  trauma  survivors,  describes 
recovery  as  a  three-stage  process  involving  safety,  remem- 
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brance,  and  mourning,  and  carefully  delineates  the  work 
that  should  be  done  with  the  survivor  at  each  stage  before 
proceeding  to  the  next;  this  work  is  not  open-ended.144  More 
specifically,  in  stage  two,  the  story  of  abuse  is  reconstructed 
and,  while  reconstruction  is  never  entirely  complete,  this 
task  is  accomplished  "when  the  patient  reclaims  her  own 
history  and  feels  renewed  hope  and  energy  for  engage- 
ment with  life."145  Stage  three,  reconnection,  is  an  open- 
ended  and  ongoing  process  that  may  take  decades.  It  is 
signaled  by  a  decline  in  fear  and  a  corresponding  renewed 
ability  to  derive  pleasure  from  the  present  and  to  develop 
relationships  with  others.146  Moreover,  Herman  instructs 
that  group  work  in  stage  two  be  structured  and  time  lim- 
ited. She  notes  that  a  key  feature  of  these  groups  were 
their  time  limits:  mostly  twelve  weeks,  but  some  four,  six 
or  nine  months  long.147 

5)  Curb  overreliance  on  medication 
Psychiatric  survivors  are  frequent  critics  of  the  men- 
tal health  system's  heavy  reliance  on  the  biomedical  ap- 
proach: "For  over  twenty  years,  the  biomedical  approach 
has  been  repeatedly  criticized  by  psychiatric  survivor  groups 
and  numerous  authors,  as  being  too  drug-oriented  and  too 
controlling."148  Observers  of  the  psychiatric  care  provided 
to  trauma  survivors  have  similarly  noted  that  the  services 
survivors  need  are  not  medication-based,149  but  that  medi- 
cation nonetheless  seems  to  be  the  predominant  treatment 
approach.150 

In  fact,  medication  may  be  a  particularly  inappropri- 
ate treatment  for  women  trauma  survivors,  as  drugs  are 
frequently  used  to  suppress  anger,  an  emotion  which  is 
often  unwelcome  in  the  mental  health  service  system.151 
Trauma  survivors  and  those  who  work  closely  with  them 
recognize  the  value  in  letting  survivors  express  their  anger: 
"Strong  feelings  are  a  necessary  part  of  coping  and  recov- 
ery."152 One  survivor  writes: 

Much  too  often  women  are  not  encouraged  to  ex- 
press their  anger  in  mental  health  and  substance  abuse 
programs.  They've  been  told,  "There  is  no  place  for  your 
anger  here.  It  would  be  too  upsetting  for  the  milieu  to  al- 
low you  to  express  your  rage."  .  .  .  Far  too  many  women 
turn  inward  and  either  give  up,  silently  resort  to  self  injury, 
or  succumb  to  the  pressure  to  alter  their  behavior  by  tak- 
ing massive  quantities  of  medication  which  dulls  their  fac- 
ulties .  .  ,153 

6)  Investigate  the  effects  of  gender  differences 
on  mental  illness  and  receptivity  to  treatment 

To  better  address  the  needs  of  trauma  survivors,  it  is 
essential  that  researchers  further  investigate  the  effects 
of  gender  differences  on  both  the  manifestation  of  mental 
illness  and  on  receptivity  to  various  forms  of  treatment. 

Until  recently,  researchers  have  excluded  or 
underrepresented  women  in  almost  all  clinical  research.154 
As  is  frequently  noted,  "little  empirical  data  exist  [sic]  on 
gender  differences  between  men  and  women  with  severe 


mental  illness."155 

Gender  differences  regarding  reaction  to  medication 
also  require  attention.  Women  are  more  likely  than  men  to 
experience  side  effects  to  psychoactive,  particularly  antip- 
sychotic, medications.156  Research  also  suggests  that 
women  face  a  significantly  disproportionate  risk  of  suffer- 
ing from  tardive  dyskinesia.157  Further,  studies  have  shown 
...  gender  variations  in  drug  sensitivity,  rate  of  metabolism, 
and  the  presence  or  absence  of  enzymes  necessary  for 
breakdown  of  the  chemical  agents  in  the  body."158  De- 
spite these  gender  differences  and  even  as  women  are 
prescribed  psychotropic  medication  at  higher  rates  than 
men,159  women  have  historically  been  underrepresented  in 
drug  trials.160  The  National  Institutes  of  Health  have  rec- 
ognized the  need  for  increased  research  to  address  these 
deficiencies:  "With  new  awareness  about  the  ways  in  which 
the  differences  between  women  and  men  affect  both  physi- 
cal and  mental  health,  it  is  critical  to  present,  study,  evalu- 
ate and  implement  changes  derived  from  gender-based 
research  to  positively  influence  the  treatment  of  mental 
disorders  in  women."161 

7)  Question  the  hierarchical  features  of  the 
treatment  model 

Activists  have  challenged  the  hierarchical  treatment 
model,  noting  the  particular  problems  it  creates  for  women 
trauma  survivors.162  The  power  differential  between  pa- 
tient and  clinician,  particularly  that  which  exists  in  the  doc- 
tor/patient relationship,  often  leaves  patients  unwilling  and 
unable  to  challenge  the  current  treatment  model.163  Mean- 
while, professionals  take  such  input  as  an  affront  to  their 
credentials.164  Indeed,  the  status  quo  often  mimics  the  domi- 
nator/victim  roles  of  the  original  abuse. 

Unfortunately,  mental  health  professionals  are  unlikely 
to  initiate  changes  in  (or  even  speak  out  against  injustices 
within)  a  system  in  which  they  were  trained  and  in  which 
they  have  vested  interests.  Thus,  even  as  women  seek  a 
consumer-led,  women-centered  alternative  model,  they  are 
stymied.165  For  example,  the  very  feminists  who  had  first 
supported  women  abuse  victims  were  subsequently  ex- 
cluded from  the  treatment  systems:  "As  treatment  of  raped 
and  battered  women  became  a  legitimized  area  of  profes- 
sional expertise,  women  activists  who  had  started  crisis 
centers  and  shelters  began  to  be  marginalized  and  were 
pressured  to  withdraw."166 

The  feminist  movement  has  exposed  clearly  the  par- 
ticular mental  health  needs  of  women  in  general  and 
women  trauma  survivors  in  particular.  That  the  mental 
health  system  must  change  to  meet  these  needs  is  now 
well  accepted  even  within  the  traditional  medical  estab- 
lishment. Yet  despite  the  movement's  success,  control  over 
the  model  of  care  has  not  shifted  to  the  movement's  lead- 
ers. Instead,  ironically,  as  feminists  made  more  people 
aware  of  the  situation  facing  abuse  survivors,  to  a  certain 
extent,  they  lost  control  over  the  remedies. 
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B.  The  Detrimental  Effects  of  Private 

Management  on  the  Mental  Health  Care  of 
Female  Trauma  Survivors 

1)  An  introduction  to  managed  care's  impact 
on  treatment 

Privately  managed  care's  financial  incentives  and 
administrative  procedures  significantly  impede  adequate 
treatment  of  women  trauma  survivors. 

First  and  foremost,  the  economics  of  privately  man- 
aged care  warps  treatment  decisions.  Capitation  creates 
undeniable  financial  pressures  on  the  for-profit  MCO.  The 
MCO  seeks  to  reduce  costs  because  payment  is  pre-set 
and  does  not  vary  depending  upon  the  extent  to  which  an 
individual  accesses  services.  This  reduction  is  accomplished 
by  placing  controls  on  the  sites  at  which  services  are  of- 
fered and  limits  on  the  amount  of  services  provided,  such 
as  requiring  prior  authorization.167  Utilization  review  by 
MCOs  results  in  treatment  decisions  weighted  more  to- 
ward the  financial  health  of  corporations  than  the  mental 
health  status  of  patients.  The  federal  General  Accounting 
Office  has  recently  noted  that  capitation  creates  the  risk 
that  the  MCO  may  inadequately  address  the  health  prob- 
lems of  Medicaid  beneficiaries  in  order  to  contain  costs  or 
increase  profits,  and  that  this  result  is  particularly  problem- 
atic for  those  persons  needing  mental  health  services.168 

The  financial  interests  of  MCOs  favor  medical  man- 
agement of  mental  illness  over  long-term  therapy.  The 
MCO  is  more  likely  to  choose  the  less  expensive  option  of 
one  fifteen-minute  medication  monitoring  session  per  month 
than  to  choose  weekly  individual  therapy.  One  study  found 
a  tendency  for  psychiatrists  and  neurologists  receiving 
HMO  payment  to  substitute  medications  for  psychotherapy 
in  their  treatment  of  women  with  mental  health  problems; 
the  odds  of  receiving  psychotherapy  were  consequently 
twice  as  great  in  the  fee-for-service  system  as  in  the  HMO 
system.169 

One  observer  explains  the  conflict  between  managed 
care  and  long-term  therapy: 

Clinicians  think  in  terms  of  the  course  of  an  illness, 
which,  although  it  may  appear  in  episodes,  often 
extends  over  the  life  of  the  patient.  Managed  care 
contracts  go  from  year  to  year.  Managed  care  execu- 
tives often  think  in  terms  of  the  quarterly  reports 
and  yearly  bonuses.  At  this  point  in  our  understand- 
ing of  illness  and  management,  there  is  no  evidence 
to  suggest  that  what  is  cheapest  in  the  short  term 
maintains  its  advantage  in  the  long  term  for  many 
disorders.170 

Similarly,  according  to  the  chairperson  of  the  Coali- 
tion of  Mental  Health  Professionals  and  Consumers: 

In  psychotherapy,  only  "brief  therapy"  (2  to  12  ses- 
sions) is  considered  good  therapy.  The  focus  is  on  a 
quick  fix  of  symptoms  and  getting  the  patient  "func- 
tioning." Some  patients  are  forced  to  take  medica- 


tion under  threat  of  denial  of  reimbursement  for  psy- 
chotherapy. Medication  is  sometimes  necessary, 
often  helpful,  but  used  inappropriately,  it  can  mask 
real  problems,  leaving  patients  in  endless  cycles  of 
crises.171 

The  process  of  utilization  review  inherently  discour- 
ages long-term  therapy.  The  reason  is  that  the  determina- 
tion of  what  constitutes  medically  necessary  treatment  is 
done  by  assessing  the  patient's  presenting  problems,  largely 
in  terms  of  current  level  of  functioning  and  concerning 
observable  and  objectifiable  symptoms.172  Root  causes  of 
problems  -  historical  antecedents  -  are  not  considered  rel- 
evant in  the  determination  of  whether  a  service  should  be 
continued  or  provided.173 

Likewise,  the  financial  interests  of  MCOs  constrain 
beneficiaries'  access  to  appropriate  clinicians  and  quality 
care.  These  interests  encourage  the  limitation  of  networks 
resulting  in  networks  that  may  not  include  trauma  special- 
ists.174 Further,  these  interests  also  encourage  reductions 
in  the  reimbursement  rates  paid  to  providers,  resulting  in 
understaffing  (which  may  contribute  to  poor  quality  care 
and  increased  use  of  restraint)  and  high  rates  of  staff  turn- 
over (which  impedes  the  provision  of  continuous  care).175 
In  addition,  MCOs  are  reluctant  to  pay  for  services  (such 
as  collateral  contacts  and  report-writing)  that  are  not  con- 
ducted in  person,  but  which  are  important  to  trauma  survi- 
vors.176 

Second,  privately  managed  care  results  in  the  loss  of 
choice  of  one's  treatment  professional.177  Indeed,  the  right 
of  choice  is  guaranteed  to  Medicaid  recipients  and.  prior  to 
1997,  only  could  be  abrogated  through  a  federal  waiver 
process.178  This  lack  of  choice  is  especially  significant  to 
trauma  survivors  who  are  likely  sensitive  to  revealing  painful 
details  of  their  history  to  the  mental  health  caregiver. 

Third,  managed  care  places  an  uninvited  third  party, 
the  utilization  reviewer,  in  the  midst  of  treatment  decisions. 
The  presence  of  the  utilization  reviewer  makes  establish- 
ing the  trust  necessary  for  successful  treatment  more  prob- 
lematic by  increasing  the  number  of  parties  to  whom  pri- 
vate affairs  must  be  revealed.179 

Fourth,  the  privatization  of  the  management  of  Med- 
icaid mental  health  results  in  the  loss  of  independent  re- 
view of  treatment  denials  or  modifications.  This  result  is 
due  to  what  the  authors  consider  to  be  a  misinterpretation 
of  federal  statute  and  constitutional  law  on  what  consti- 
tutes state  action.  Denial  of  care  by  the  state,  not  b\  a 
private  entity,  is  what  triggers  the  right  to  independent  re- 
view under  Medicaid  law.180  Even  if  independent  re\  iew 
were  available,  there  is  a  larger  issue.  There  are  disincen- 
tives under  the  system  -  threats  of  additional  paperwork, 
fear  of  network  exclusion,  or  even  more  direct  financial 
incentives  or  disincentives  -  for  caregivers  to  even  ask  for 
certain  serv  ices.  Therefore,  the  usual  triggering  event  for 
notice  of  appeal  rights181  -  denial  of  coverage  -  would 
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never  occur,  as  the  provider  would  not  request  the  care  in 
the  first  place.  Additionally,  even  if  the  patient  could  ap- 
peal for  provision  of  services  not  requested  by  the  caregiver, 
these  appeals  would  be  almost  impossible  to  win  without  a 
professional  caregiver's  support. 

2.  The  Massachusetts  managed  care  system 
has  features  that  are  specifically 
problematic  for  female  trauma  survivors 

a)  Heavy  reliance  on  medication 

Despite  the  above  reasons  for  caution  in  the  use 
of  medication  to  treat  women  trauma  survivors,  182  statis- 
tics suggest  that  the  Massachusetts  mental  health  man- 
aged care  system  relies  heavily  on  medication  as  treat- 
ment. Between  July  1992  and  October  1994,  the  number 
of  recipients  using  mental  health  clinic  medication  increased 
by  38%  and  total  expenditures  by  81%,  yet  the  number  of 
recipients  enrolled  in  the  program  only  increased  by  5%. 183 
The  number  of  recipients  using  and  the  expenditures  for 
medication  services  continued  to  rise  through  1996. 184 

The  following  graph  shows  the  initial  movement  to 
reliance  on  medication  services  as  opposed  to  talk  therapy: 


Change  in  Users  per  1000  Enrollees 
FY  1992-FY  1993185 

Service  Type 

%  change 

Clinic  Medication 

29.1 

Psych.  Treatment 

27.0 

Clinic  Treatment 

10.6 

Clinic  Evaluation 

4.8 

Inpatient  MH 

-2.4 

Home  Care 

-10.5 

Community  Health  Center 

-10.5 

Psychiatrists 

-12.0 

Crisis  Intervention 

-13.5 

Outpatient  (hospital) 

-19.2 

Psychologists 

-29.6 

Medication  services  under  the  Partnership  appear 
to  be  continuing  their  march  upward  with  respect  to  the 
number  of  recipients  using  the  services'86  and  the  percent 
of  enrollees  using  medication  services.187  If  one  looks  solely 
at  the  experience  with  the  Partnership,  between  July  1996 
and  December  1 999,  the  number  of  enrollees  grew  by  36% 
and  the  number  of  users  of  medication  services  grew  by 


71%.188 

However,  it  appears  that  expenditures  per  recipi- 
ent for  these  services  have  decreased  dramatically  since 
the  Partnership  assumed  the  helm.189  From  the  inception 
of  the  Medicaid  managed  care  program  in  1992  through 
December  1999,  expenditures  for  medication  services  in- 
creased by  5.5%,  the  number  of  enrollees  in  the  carve-out 
increased  by  42.6%,  and  the  number  of  enrollees  using 
medication  services  increased  by  132.6%. 190 

MHMA's  preference  for  medication  and  aversion 
to  therapy  were  highlighted  by  its  increase  in  rates  for 
medication  services.  Medication  rates  for  clinics  were 
raised  in  April  1995  from  $24.27  to  $37.50  for  each  fif- 
teen-minute unit.191  In  addition,  when  outpatient  protocols 
were  amended  in  May  1994,  the  protocol  for  medication 
was  increased  by  six  hours.  On  the  other  hand,  mainte- 
nance for  all  diagnoses,  which  had  previously  been  permit- 
ted on  an  indefinite  basis,  was  limited  to  twenty-six  hours 
in  fifty-two  weeks.192  Medication  visits  did  not  count  to- 
ward the  number  of  hours  allowed  under  the  protocol  for 
therapeutic  services.193 

Rate  changes  adopted  by  the  Partnership194  encour- 
age shorter  medical  management  visits  for  most  recipi- 
ents. The  incentive  to  reduce  session  length  came  in  the 
form  of  reducing  medical  management  by  a  physician  from 
$76  for  thirty  minutes  to  $38  for  "standard"  visits  and  $52 
for  "complex"  visits.195 

The  performance  standards  under  which  the  private 
MCO  receives  substantial  bonuses  place  the  focus  of  the 
company  on  obtaining  medication  for  clients  rather  than 
supplying  necessary  outpatient  therapy.  In  FY  1998,  the 
highest  single  potential  bonus  awarded  ($700,000)  was  for 
attendance  by  recipients,  including  children  and  adolescents, 
at  an  outpatient  medication  service  within  twenty-one  days 
of  their  discharge  from  a  psychiatric  inpatient  setting.196 
The  two  standards  in  the  FY  1 999  contract  between  DMA 
and  the  Partnership,  for  which  the  Partnership  could  be 
awarded  over  $1  million,  required  the  Partnership  to  en- 
sure that  more  adults,  children,  and  adolescents  were  given 
a  medication  appointment  within  fourteen  business  days  of 
discharge  from  a  mental  health  inpatient  setting.197  In  fact, 
one  of  the  two  standards  in  the  FY  2000  Partnership  con- 
tract that  actually  require  a  quantitative  improvement  over 
the  prior  year  involve  medication  monitoring. 

b)  Limited  access  to  long  term  therapy  and 
corresponding  reliance  on  short  term 
interventions  and  time  limited  therapy 

One  of  the  initial  promises  of  privatization  in  Massa- 
chusetts was  that  savings  in  inpatient  expenditures  would 
be  utilized  to  bolster  outpatient  services,  thereby  maintain- 
ing more  recipients  in  the  community.198  This  shift  in  ex- 
penditures did  not  occur,199  unless  one  includes  the  drastic 
increase  in  the  use  of  medication.  The  number  of  recipi- 
ents receiving  outpatient  therapy200  closely  tracked  the  to- 
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tal  number  of  recipients.201  Not  clearly  attributable  to  en- 
rollment is  the  27%  drop  in  expenditures  per  recipient  for 
outpatient  therapy.202  The  latest  contractor,  the  Partner- 
ship, pays  for  even  fewer  units  of  counseling  than  the  prior 
contractor.203 

Rate  changes  adopted  by  the  Partnership204  also  en- 
courage shorter  group  and  family  therapy  sessions205  by 
failing  to  specify  that  sessions  should  last  1.5  hours.206 
Additionally,  the  rates  continue  to  reward  group  over  indi- 
vidual therapy.  Individual  therapy  is,  and  will  continue  to 
be,  reimbursed  at  $66  per  hour.207  Group  therapy  will  be 
reimbursed  at  a  rate  of  $23  per  recipient  per  sixty  to  ninety 
minutes,  an  increase  over  the  MHMA  rate  of  $21  for  1 .5 
hours.  Thus,  the  clinic  gains  $  1 84  for  an  eight-person  group 
session,  compared  with  $66  for  individual  therapy.208  An- 
other service  for  which  the  Partnership  has  raised  outpa- 
tient rates  is  family  consultation,209  although  it  lowered  the 
rate  for  other  forms  of  case  consultation  to  $59  per  hour 
from  MHMA's  $65  per  hour.210 

Partnership  expenditures  per  recipient  for  outpatient 
individual  therapy  decreased  between  July  1996  and  De- 
cember 1999,  although  general  expenditures  increased  as 
the  number  of  recipients  using  these  services  increased. 
Nevertheless,  enrollment  increased  by  36%, 21 'while  ex- 
penditures increased  by  only  30%,  primarily  due  to  the  in- 
creasingly limited  access  to  individual  therapy  under  this 
MCO.  212  The  percent  of  enrollees  using  outpatient  indi- 
vidual therapy  decreased  by  3%.213 

Since  July  16,  1998,  the  Partnership  has  funded  a 
program  that  may  provide  specialized  therapy  and  related 
services  for  those  trauma  survivors  with  a  diagnosis  of 
borderline  personality  disorder  (BPD)  or,  more  precisely, 
those  who  meet  five  of  nine  criteria  included  in  DSM-IV214 
for  this  diagnosis.2'5  This  treatment,  called  dialectical  be- 
havior therapy  (DBT),  is  based  upon  a  model  developed 
by  Marsha  Linehan.216  While  Linehan  has  since  applied 
the  model  to  groups  of  individuals  other  than  those  with  a 
diagnosis  of  BPD,  the  Partnership  is  only  offering  this  treat- 
ment option  to  those  with  a  BPD  diagnosis,  as  current  re- 
search has  addressed  only  the  application  of  the  program 
to  this  group.2'7  The  Partnership  reimburses  the  eight  pro- 
viders who  thus  far  have  been  designated  to  offer  these 
services  at  a  rate  of  $  1 46  per  week  for  the  following  pack- 
age of  services:  outpatient  individual  therapy  (typically  sixty 
minutes);  skills  training  group  (typically  two  hours);  fifteen 
minute  telephone  consultation  with  the  therapist;  and  meet- 
ing of  the  provider  team  (typically  one  hour).218  This  ar- 
rangement allows  for  reimbursements  in  previously  uncov- 
ered areas  -prior  providers  only  received  reimbursement 
for  one  and  a  half  hour  skills  groups  and  received  no  reim- 
bursement for  consultation  or  a  team  meeting.219  The  full 
$146  currently  is  provided  even  if  a  client  misses  some 
portion  of  the  weekly  sessions.220 

The  Partnership  requires  that  a  standardized  outcome 


assessment  tool  be  administered  at  the  eighth  week  and 
every  ninety  days  thereafter.221  The  Partnership  has  not 
set  a  time  limit  on  this  service,  and  the  Partnership  admin- 
istrator has  said  that  it  is  hard  to  imagine  doing  this  pro- 
gram in  less  than  one  year.222  Originally,  initial  authoriza- 
tion was  for  a  period  of  four  weeks;  now  it  is  for  six  months 
for  experienced  providers.223 

However,  the  use  of  DBT  services  by  Partnership 
managed  Medicaid  recipients  is  minimal,  ranging  from  three 
to  24  enrollees  per  month  out  of  an  enrollee  base  of  about 
one-half  million.224 

c)  Limited  access  to  appropriate,  women- 
centered  treatment  options 

Evidence  indicates  that  managed  care  limits  access 
to  certain  types  of  clinicians,  to  continuous  care,  and  to 
women-centered  treatment.  For  example,  under  Medicaid 
managed  care  in  Massachusetts,  sessions  with  psycholo- 
gists are  principally  directed  to  children  and  adolescents.225 
Further,  the  Partnership  restricts  standard  medication  moni- 
toring visits  to  an  average  of  15  minutes,  thereby  limiting 
access  to  psychiatrists.  226 

Continuity  of  care  is  compromised  by  low  reimburse- 
ment rates,  an  ongoing  concern  within  the  Massachusetts 
mental  health  service  system.  For  example,  in  December 
1996,  the  Partnership  told  members  of  the  Massachusetts 
Legislature  that  it  planned  to  cut  $4.4  million  from  outpa- 
tient services  by,  among  other  measures,  reducing  the  rates 
for  some  key  forms  of  services.227  The  Partnership  pro- 
posed reducing  the  fee  it  paid  to  social  workers  for  indi- 
vidual therapy  by  $2  per  hour  and  continuing  to  pay  less 
for  family  therapy  and  case  consultation  by  social  workers 
than  had  its  predecessor,  MHMA.228  The  following  May, 
the  Partnership  adopted  a  new  rate  schedule;  while  the 
proposed  $2  per  hour  cut  for  therapy  by  social  workers 
was  not  adopted,  the  reimbursement  rate  for  family  therapy 
and  case  consultation  remained  at  rates  below  those  paid 
by  MHMA.229 

Specialty  care  for  trauma  survivors  is  also  is  limited. 
For  example,  in  the  metropolitan  Boston  area,  the  Partner- 
ship has  no  contracts  with  any  of  the  few  existing  inpatient 
trauma  specialty  units.  Rather,  the  Partnership  expects  the 
hospitals  with  which  it  does  have  contracts  to  provide  spe- 
cialists on  general  units  who  can  appropriately  treat  trauma 
victims.230  Further,  while  the  Partnership  is  not  averse  to 
using  clubhouses,231  a  form  of  peer  support,  it  is  likely  be- 
cause clubhouses  are  funded  separately  by  the  Common- 
wealth; it  is  in  the  Partnership's  financial  interest  to  funnel 
persons  into  programs  for  which  it  does  not  have  to  pay. 

V.     Legal  Approaches  to  Challenge  the  Unfair 
Treatment  of  Trauma  Surv  ivors 

This  section  describes  possible  legal  approaches  to 
respond  to  deficiencies  in  mental  health  managed  care  s\  s- 
tems  with  respect  to  women  trauma  survivors.  The  ap- 
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proaches  are  grouped  into  three  areas:  administrative  pro- 
cesses; avenues  for  policy  change;  and  legal  theories.  Op- 
tions will  vary  with  differences  in  state  law  and  models  of 
mental  health  managed  care. 

A.   Administrative  Processes  to  Challenge 
Individual  Decisions 

Any  administrative  appeal  process  within  the  privately 
managed  care  system  is  hampered  by  inherent  financial 
incentives.  These  incentives  diminish  the  availability  of 
evidence  to  win  an  appeal  because  the  provider  is  discour- 
aged from  providing  information  to  support  the  appeal.232 
First,  managed  care  appeal  processes  generally  do  not  rec- 
ognize a  physician's  failure  to  make  a  request  for  service 
as  an  appealable  action.  Instead,  notice  usually  is  triggered 
only  by  the  denial  of  a  physician's  request  for  service.233 
However,  under  managed  care,  staff  and  network  clini- 
cians have  financial  incentives  of  their  own  to  limit  care, 
such  as  actual  bonuses,  fear  of  network  exclusion,  and 
increased  paperwork  if  they  render  more  services  than 
the  norm.  Thus,  the  service  may  never  be  requested  by 
the  clinician  in  the  first  place. 

Second,  even  if  an  individual  could  appeal  the  denial 
or  discontinuation  of  services  absent  a  clinical  request,  the 
likelihood  of  success  on  appeal  is  almost  nil.  Without  the 
testimony  of  the  professional  caregiver,  a  layperson's  con- 
clusion as  to  the  need  for  services  has  little  weight.234 

These  problems  are  compounded  by  the  fact  that 
many  mental  health  patients,  especially  women  trauma 
survivors,  find  it  difficult,  given  their  life  and  treatment  his- 
tories, to  challenge  service  providers  through  formal,  hier- 
archical processes.235 

1)  HMO  appeal  process 

When  managed  care  is  provided  by  or  through  a  fed- 
erally qualified  HMO,  federal  law  requires  that  the  HMO 
provide  "meaningful  procedures  for  hearing  and  resolving 
grievances."236  Further,  all  Medicaid  participating  HMOs 
are  required  to  have  internal  grievance  procedures  to  ap- 
peal referral  denials.237  State  law  and  regulations  may  also 
require  that  HMOs  develop  grievance  procedures.238  Mas- 
sachusetts law  requires  that  each  member  receive  "a  de- 
scription of  the  health  maintenance  organization's  method 
for  resolving  member  complaints."239 

While  HMO  policies  differ  to  some  extent,  "most  have 
a  two  or  three  step  process  including  a  complaint  to  mem- 
ber services,  a  paper  review,  and  an  opportunity  to  present 
the  case  to  an  appeals  committee."240  Complainants  who 
are  not  satisfied  with  the  appeal  determination  may  appeal 
to  DMA.  Some  providers  also  require  that  complainants 
participate  in  binding  arbitration  (precluding  litigation)  if  they 
cannot  resolve  their  disputes  through  internal  processes.241 

2)  Partnership's  appeal  process 

When  enrolled  in  the  PCC  program,  a  recipient  may 
complain  through  the  Partnership's  clinical  appeal  process. 


The  Partnership  process  has  two  levels  of  review,  which 
are  available  to  the  enrollee,  the  enrollee's  representative, 
and  the  enrollee's  treating  provider.242  PeerAnother  Peer 
Reviewer,  not  the  individual  who  made  the  first  determina- 
tion, conducts  the  Level  I  appeal.243  The  specialty  of  the 
reviewer  will  be  matched  to  the  needs  of  the  case  in  re- 
view.244 Appeal  determination  will  be  made  within  one  to 
fifteen  business  days  of  request  for  appeal,  depending  on 
the  recipient's  treatment  status.245  A  Level  I  decision  may 
be  appealed  through  a  Level  II  appeal.246  Level  II  appeals 
are  scheduled  between  one  and  fifteen  business  days  from 
the  conclusion  of  the  first  appeal,  depending  on  the 
recipient's  treatment  status  and  are  performed  by  the 
Partnership's  Medical  Director  and/or  Assistant  Medical 
Director.247  A  Board  of  Hearings  review,  discussed  below, 
is  available  if  the  DMA  recipient  is  dissatisfied  with  the 
Level  II  review  decision.248 

3)  Fair  hearing  process 

Pursuant  to  DMA  regulations,  recipients  enrolled  in 
a  MassHealth  managed  care  plan  are  entitled  to  a  fair  hear- 
ing, before  DMA's  Board  of  Hearings,  to  appeal:  1)  the 
requirement  to  enroll  in  a  managed  care  plan;  2)  a  prior 
authorization  denial;  3)  denial  of  services  provided  by  an 
out  of  area  managed  care  provider;  and  4)  disenrollment 
or  denial  of  transfer  from  a  MassHealth  managed  care 
provider.249  DMA's  fair  hearing  regulations  define  an  "ap- 
pealable action"  as 

an  action  by  the  Division  to  deny,  reduce,  suspend, 
terminate,  or  restrict  assistance  to  an  individual  re- 
ceiving or  seeking  such  assistance.  No  action  by  a 
provider  shall  constitute  an  appealable  action,  ex- 
cept as  otherwise  provided  herein  with  regard  to  a 
transfer  or  discharge  by  a  nursing  facility.250 

Thus,  if  DMA  denies,  reduces  or  modifies  services 
and  the  provider  objects,  DMA  should  send  a  notice  to  the 
recipient  of  appeal  rights.251 

Appeals  of  denials  of  service  are  particularly  impor- 
tant; however,  such  denials  are  appealable  only  if  they  in- 
volve state  action.  As  the  above  regulation  reveals,  DMA 
does  not  consider  an  HMO's  denial  of  services  to  be  state 
action  triggering  a  right  to  fair  hearing.  However,  state 
action  does  exist  where  DMA  or  its  agent  denies  prior 
authorization  for  services.252  Despite  DMA's  position,  an 
argument  can  be  made  that  because  DMA  has  delegated 
its  authority  to  the  Partnership  and  HMOs,  denials  by  these 
entities  also  constitute  a  denial  by  DMA  and  trigger  the 
right  to  appeal  to  the  Board  of  Hearings,  at  least  to  the 
extent  that  the  denials  simply  enforce  policies  established 
by  DMA. 

The  meaning  of  "state  action"  in  the  context  of  pri- 
vately managed  care  is  a  central  issue  in  women's  chal- 
lenges, yet  case  law  has  not  provided  a  clear  definition. 
Recent  federal  court  decisions  have  found  state  action 
when  private  companies  provide  services  pursuant  to  a 


Fall/Winter  2000 


ADVISOR 


13 


state's  Medicaid  plan.  These  courts  have  distinguished  the 
facts  before  them  from  the  Supreme  Court's  decision  in 
Blum  v.  Yaretsky,  in  which  the  Court  found  that  a  nursing 
home's  decision  to  discharge  or  transfer  patients  was  not 
state  action  despite  the  substantial  government  funding  that 
the  home  had  received.253  In  J.K.  v.  Dillenberg,  for  ex- 
ample, the  court  concluded  that  private  agency  provision 
of  Medicaid-funded  behavioral  health  services  to  eligible 
children  was  state  action.234  In  distinguishing  the  facts  of 
the  case  from  those  in  Blum,  the  court  noted  that  the  pri- 
vate providers  in  Blum,  while  conducting  business  with  the 
state,  were  not  performing  state  responsibilities.253  By  con- 
trast, the  court  stated,  Arizona  had  "delegated  the  entire 
responsibility  for  its  mandated  health  care  duties"  to  the 
regional  health  authorities.256  In  a  similar  finding,  the  Sec- 
ond Circuit  concluded  in  1 995  that  decisions  by  home  health 
care  agencies  to  deny  or  reduce  amount  of  home  health 
care  provided  to  Medicaid  recipients  were  state  actions.257 
The  court  noted  that,  unlike  in  Blum,  the  agencies  were 
not  simply  making  medical  judgments,  but  were  assuming 
the  responsibility  for  the  state's  mandated  health  care  du- 
ties, including  decisions  around  denying  or  reducing  ser- 
vices and  around  prior  approval.258 

More  recently,  a  district  court  in  Tennessee  concluded 
that  MCOs  providing  medical  assistance  under  Tennessee's 
Medicaid  program  were  state  actors.259  Although  the  por- 
tion of  the  decision  explaining  its  holding  was  vacated  on 
other  grounds,  the  reasoning  behind  the  court's  conclusion 
is  instructive.  The  court  noted  the  extensive  contacts  be- 
tween the  state  and  private  MCOs  and  the  state's  delega- 
tion to  MCOs  of  the  duty  to  provide  health  care.260  Rely- 
ing on  J.K  v.  Dillenberg,  the  court  noted  that  the  MCOs 
were  required  to  comply  with  all  federal  and  local  legal 
provisions,  including  provisions  of  the  Medicaid  Act  and 
regulations  and,  pursuant  to  these  provisions,  were  em- 
powered to  deny,  terminate,  suspend,  reduce,  and  delay 
Medicaid  services.261 

A  Massachusetts  court  also  has  found  state  action 
by  a  private  agency  providing  Medicaid-funded  services. 
In  Mansfield  v.  Commissioner  of  the  Department  of  Pub- 
lic Welfare,  the  state  appeals  court  held  that  a  personal 
care  agency  decision  to  reduce  the  amount  of  Medicaid 
personal  care  services  that  had  been  approved  by  the  De- 
partment of  Public  Welfare  was  state  action.262  In  distin- 
guishing the  case  from  Blum,  the  court  explained  that  the 
regulations  at  issue  required  the  Department  of  Public 
Welfare  to  "specifically  approve  or  deny  a  prior  authoriza- 
tion request  submitted  by  the  personal  care  agency.  This  is 
not  the  'mere  approval  or  acquiescence'  [of  provider  deci- 
sions] held  insufficient  [to  establish  state  action]  it 
Blum."26i  The  appeals  court  further  noted  that  the  chal- 
lenged decisions  \x\Blum  were  medical  judgments  by  pri- 
vate parties  according  to  professional  standards  not  estab- 
lished by  the  state,  not  state  commanded  reductions  in  ben- 


efits or  state  regulations  or  procedures.264  By  contrast,  in 
Mansfield,  the  regulation  was  imposed  by  the  state  and 
represented  a  policy,  as  opposed  to  a  medical,  decision. 
For  these  reasons,  the  appeals  court  found  sufficient  nexus 
between  the  provider's  actions  and  the  Department  to  re- 
quire a  hearing  before  the  Department.265 

The  1999  Supreme  Court  remand  of  Grijalva  v. 
Shalala,266  in  which  the  Third  Circuit  had  concluded  that 
HMO  denials  of  medical  services  to  Medicare  beneficia- 
ries constituted  state  action,  casts  doubt  on  other  federal 
and  state  court  rulings  finding  state  action.  The  Supreme 
Court  remanded  Grijalva  in  light  of  its  decision  in  Ameri- 
can Manufacturers  Mutual  Ins.  Co.  v.  Sullivan.261  In 
that  decision,  the  Court  determined  that  a  private  insurer 
that  reviewed  workers'  compensation  claims  was  not  act- 
ing under  color  of  state  law  because  employers,  not  the 
state,  were  the  party  required  to  provide  workers*  com- 
pensation benefits;  the  insurer  was  using  standards  not 
established  by  the  state;  and  the  state  had  limited  partici- 
pation in  the  review  process.268 

These  cases  suggest  that  when  MCOs  make  deci- 
sions that  are  not  simple  medical  judgments,  but  instead 
represent  the  delegated  authority  of  state  powers,  particu- 
larly around  the  denial  or  granting  of  services,  there  may 
well  be  state  action.  However,  while  recent  federal  and 
state  court  decisions  provide  some  guidance  in  determin- 
ing into  which  of  these  categories  a  particular  MCO  deci- 
sion will  fall,  the  distinction  is  not  always  clear.  The  deter- 
mination appears  to  be  largely  fact-specific,  making  it  dif- 
ficult to  predict  the  success  of  appeal. 

Appeal  processes  are  innately  difficult  for  trauma 
survivors  to  pursue.  In  addition,  an  HMO  may  administer 
its  appeal  process  in  a  way  that  creates  particular  prob- 
lems for  survivors.  For  example,  the  HMO  may  not  facili- 
tate or  may  even  discourage  appeals  of  denials  of  care. 
Further,  because  the  HMO  appeal  processes  tend  to  have 
several  steps,  complainants  may  never  reach  the  more  in- 
dependent forum  of  DMA.  These  problems,  combined  with 
the  state  action  barriers  discussed  above,  make  the  use  of 
appeal  processes  a  questionable  advocacy  approach  for 
female  trauma  survivors. 

B.  Avenues  for  Policy  Change 

In  addition  to  the  administrativ  e  processes  discussed 
above,  avenues  exist  for  pursuing  policy  change.  Unfortu- 
nately, current  state  and  federal  legislatures  tend  to  be  domi- 
nated by  well-funded  business  interests.  The  same  can  be 
said  for  most  states*  executive  branches  as  well.  Thus,  the 
potential  for  meaningful  legislativ  e  and  regulatory  change 
will  be  possible  only  with  a  strong,  persistent  consumer 
movement  and  extensive,  informed  media  coverage. 

I)  Interventions  into  the  development  of 

Medicaid  policies 
There  are  several  avenues  by  which  advocates  can 
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influence  the  development  of  public  mental  health  care 

systems. 

One  avenue  for  policy  change  in  public  mental  health 
managed  care  is  to  press  for  stronger  government  over- 
sight and  public  accountability.  Advocates  could  ask  HCFA, 
which  grants  Medicaid  waivers  to  states,  to  impose  condi- 
tions on  the  operation  of  the  waivers.  Because  both  the 
executive  branch  of  the  federal  government  and  state  gov- 
ernors have  agreed  to  streamline  the  granting  of  such  waiv- 
ers, advocates  will  have  to  lobby  many  levels  of  govern- 
ment.2b9  Advocates  also  could  pressure  HCFA  to  provide 
ongoing,  aggressive  oversight  to  mental  health  carve-outs 
once  waivers  have  been  granted.270  For  example,  advo- 
cates could  seek  more  extensive  reporting  requirements 
by  the  private  contractor,  triggers  for  review  when  service 
cuts  are  statistically  significant,  and  independent  review  of 
administrative  costs. 

One  current  problem  is  that  HCFA  oversight  of  the 
carve-outs  tends  to  be  most  intensive  at  the  time  of  waiver 
development  and  approval  and  at  points  of  continuation  or 
renewal,  and  oversight  is  less  intensive  at  other  points  and 
tends  to  be  reactive  and  limited  to  problem  issues.271  The 
time  and  experienced  staff  necessary  to  investigate  and 
oversee  the  numerous  private  contractors  or  even  the  state 
agencies  that  contract  with  private  entities  is  far  beyond 
the  current  capacity  of  HCFA.272  Given  the  vogue  of  dis- 
paraging government  regulation,  it  is  unlikely  that  HCFA's 
budget  will  increase  to  enable  it  to  perform  its  current  func- 
tions and  adequately  oversee  privatized  Medicaid  pro- 
grams.273 However,  a  small  amount  of  good  would  be 
achieved  if  HCFA  required  such  privatized  entities  to  dis- 
close meaningful  information,  such  as  disaggregated  claims 
data.274  Such  disclosure  would  enable  stakeholders  (e.g., 
trade  organizations  like  psychological  or  psychiatric  asso- 
ciations) to  look  at  data  relevant  to  their  particular  con- 
cerns. 

In  addition,  advocates  could  encourage  states  to  fol- 
low HCFA's  quality  assurance  guidance,  now  known  as 
the  Quality  Improvement  System  for  Managed  Care 
(QISMC).275  The  guidance  was  developed  for  compre- 
hensive managed  care  programs  but  is  optional.276  HCFA 
instructs:  "For  Medicaid,  the  QISMC  standards  and  guide- 
lines are  tools  that  States  may  choose  to  use  to  ensure  that 
Medicaid  managed  care  organizations  meet  the  compa- 
rable quality  assurance  requirements  that  the  BBA  and  its 
implementing  regulations  establish  for  them."277  Massa- 
chusetts does  not  use  the  standards.278 

Advocates  also  might  intervene  in  the  process  by 
which  the  state  solicits  bids  from  and  negotiates  with  pri- 
vate entities  seeking  to  manage  the  state's  mental  health 
care  systems.  For  example,  when  a  state  asks  for  bids,  it 
may  issue  a  statement  on  the  general  parameters  of  the 
program  to  which  the  contractors  respond.  Advocates  can 
seek  to  structure  the  program  so  as  to  exclude  capitation 


and  subcapitation,  require  notice  of  the  right  to  indepen- 
dent appeal  procedures  even  when  providers  do  not  re- 
quest particular  services,  and  require  the  provision  of  and 
payment  for  services  beneficial  to  trauma  survivors,  even 
if  those  services  do  not  fit  traditional  definitions  of  medical 
necessity. 

2)  Legislative  initiatives 

Improving  the  mental  health  managed  care  system 
through  legislative  initiatives  is  extremely  difficult  given  that 
legislative  bodies  are  increasingly  controlled  by  business 
interests.  For  example,  in  Massachusetts,  it  is  estimated 
that  the  health  care  industry  will  spend  a  record  $7  million 
lobbying  the  Legislature  this  year,  a  $1  million  increase  over 
last  year's  spending.279By  comparison,  the  utility  industry 
spent  $2  million  leading  up  to  the  state  Legislature's  1 997 
vote  on  deregulation.280 

Despite  these  obstacles,  recent  successes  in  a  num- 
ber of  states  suggest  the  need  to  continue  advocating  for 
legislative  change.  One  area  in  which  legislative  change 
has  been  successful  has  been  in  passing  state  laws  that 
provide  individuals  with  private  industry  employer-paid 
health  coverage  the  right  to  sue  their  HMO.  The  first  such 
law  took  effect  in  Texas  on  September  1,  1997. 281  It  im- 
poses liability  on  MCOs  for  harm  that  is  proximately  caused 
by  the  failure  of  the  MCO  or  its  employees, 
agents,ostensible  agents,  or  representatives  acting  to  ex- 
ercise ordinary  care  when  making  health  care  treatment 
decisions.282  On  September  28,  1999,  California  enacted  a 
comparable  law,  to  become  effective  January  2001. 283 
Georgia  also  enacted  a  liability  law  in  1999,  but,  unlike  the 
Texas  and  California  statutes,  it  does  not  allow  for  punitive 
damages.284  In  1997,  Missouri  patients  gained  a  limited  state 
law  remedy  to  sue  their  HMOs  for  malpractice  and  for 
recovery  of  damages.285  As  of  February  1999,  23  other 
states  were  seeking  similar  legislation.286  In  Massachu- 
setts that  same  month,  a  state  Senator  added  language 
modeled  after  the  Texas  law  to  the  Senate  omnibus  bill  to 
reform  managed  care,  providing  patients  with  a  right  to 
sue  their  HMOs.287 

In  addition  to  laws  that  establish  the  right  to  sue,  ad- 
vocates in  a  number  of  states  have  been  successful  in  pass- 
ing legislation  to  address  the  specific  problems  arising  in 
the  mental  health  managed  care  arena.  For  example,  Rhode 
Island  legislators,  in  response  to  complaints  regarding  im- 
proper gatekeeping  and  utilization  review  decisions,  enacted 
a  patients'  rights  bill  in  1996. 288  In  1994,  Vermont  legisla- 
tors established  standards  for  mental  health  utilization  re- 
view and  created  an  independent  appeals  panel  for  mental 
health  treatment  denials.289 

The  Health  Administration  Responsibility  Project 
(HARP),  an  advocacy  organization,  has  suggested  a  num- 
ber of  other  statutory  changes  at  both  the  federal  and  state 
levels.  At  the  federal  level,  HARP  suggests  eliminating  the 
preemption  of  claims  relating  to  medical  benefits  or  on  state 
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regulations  that  the  Employee  Retirement  Income  Secu- 
rity Act  of  1974  (ERISA),290  discussed  below,  imposes.29' 
At  the  state  level,  HARP  suggests  establishing  vicarious 
liability  of  MCOs,  removing  MCO  control  of  utilization  re- 
view, establishing  expedited  arbitration,  and  outlawing  phy- 
sician gag  clauses  (provisions  by  which  MCOs  prohibit 
physicians  from  disclosing  to  patients  information  regard- 
ing the  MCO,  such  as  the  MCO's  refusal  to  cover  particu- 
lar forms  of  treatment,  regardless  of  their  medical  advis- 
ability or  necessity).292  One  observer  of  the  Massachu- 
setts mental  health  system  has  suggested  the  following  pos- 
sible legislative  objectives:  guaranteed  access  to  mental 
health  specialists  with  a  right  of  self-referral  for  consum- 
ers; establishment  of  a  mental  health  ombudsman;  special 
internal  and  external  appeals  processes  geared  to  mental 
health  treatment  issues  with  decision-making  by  mental 
health  clinicians;  protection  against  disenrollment  and  cur- 
tailment of  services  and  medications  for  mental  health  con- 
sumers due  to  compliance  problems;  delineation  of  mental 
health  concerns  as  part  of  mandated  access  to  emergency 
services;  guaranteed  access  to  all  effective  and  potentially 
beneficial  psychotropic  medications;  and  specification  of  a 
concept  of  "medically  necessary"  services  that  incorpo- 
rates social  supports  and  services  recognized  to  meet  stan- 
dards of  good  practice  for  mental  health  conditions.293 

Both  legislators  and  consumer  advocates  are  thwarted 
in  their  efforts  to  meet  these  objectives  because  they  feel 
pressured  to  agree  to  bills  that  soothe  public  anger  about 
the  impact  of  privately  managed  care,  but  that  ultimately 
are  no  more  than  a  public  relations  tool.  For  example,  the 
media  touts  panaceas  like  independent  review  as  found  in 
Massachusetts'  recent  managed  care  reform  act,  but  fails 
to  note  that  access  to  independent  review  is  dependent 
upon  completion  of  the  MCO's  internal  review  process  and 
the  up-front  payment  by  the  patient  of  $25. 294 

Legislation  proposed  by  the  Advocates  for  Quality 
Care  addresses  the  heart  of  the  problem.  It  prohibits  MCOs, 
HMOs,  and  other  insurers  from: 

...enter[ing]  into  any  compensation  arrangement  with 
a  mental  health  care  provider  that  provides  addi- 
tional compensation  to  the  provider  in  the  form  of 
wages,  bonuses,  or  other  incentive  payments,  or 
offers  direct  or  indirect  inducements  to  the  provider 
if  the  provider  limits  medically  necessary  services  or 
expenditures  for  medically  necessary  services...; 

entering]  into  any  contractual  arrangement... that 
imposes  any  liability  on  the  provider  or  group  of 
providers  for  expenditures  for  medically  necessary 
services  or  that  permits  the  provider  or  the  group  of 
providers  to  retain  a  greater  proportion  of  payments 
made  by  the  insurer  if  services  or  expenditures  for 
services  are  limited;... 

condition [ing]  participation  of  a  mental  health  care 
provider  in  the  insurer's  or  entity's  plan(s)  on  the 


number  of  or  expenditures  for  medically  necessary 
services  rendered  by  the  provider....295 

The  legislation  also  includes  a  definition  of  medically 
necessary  services  such  that  implementation  of  the  law  is 
not  hampered  by  restrictive  MCO  definitions  of  medical 
necessity.296 

3)  Accreditation  and  licensure 

While  government  agencies  increasingly  are  accept- 
ing the  review,  evaluation,  and  certification  of  private  ac- 
creditation organizations  as  a  substitute  for  their  own  over- 
sight responsibilities,297  accreditation  organizations  are  not 
an  adequate  replacement  for  public  regulation.  Accredita- 
tion organizations  are  funded  by  the  very  programs  they 
monitor,  usually  conduct  infrequent  and  pre-announced 
reviews  of  programs  and  facilities,  rarely  take  cognizance 
of  individual  complaints,  and  do  not  provide  their  standards 
to  the  public  except  at  substantial  cost  (e.g.,  the  National 
Committee  on  Quality  Assurance  (NCQA),  an  organiza- 
tion that  reviews  and  accredits  benefits  plans  in  the  man- 
aged care  sector,  markets  its  standards  and  surveyor  guide- 
lines for  the  accreditation  of  managed  care  behavioral 
healthcare  organizations  for  $2 10). 298  The  result  is  that 
advocates  and  observers  often  do  not  have  copies  of  these 
standards  and  therefore  cannot  monitor  organizations'  com- 
pliance with  them  on  an  ongoing  basis.  Further,  standards 
tend  to  be  vague  and  accreditation  is  rarely  withheld.299 

Nevertheless,  for  those  states  that  lack  any  quality 
standards,  advocates  might  begin  by  looking  at  the  mea- 
surement tools  developed  by  NCQA.300  While  these  stan- 
dards are  minimal  (for  example,  the  standards  require  plans 
to  make  timely  utilization  management  decisions,  but  the 
health  plan,  not  NCQA,  has  discretion  to  define  what  is 
timely301),  advocates  may  want  to  press  for  a  mandate 
that  their  state  contract  only  with  NCQA  accredited  health 
plans.302 

Alternatively,  advocates  may  pressure  the  state  to 
measure  the  performance  of  managed  care  health  plans 
serving  Medicaid  beneficiaries  using  an  adaptation  of  no 
less  than  NCQA's  Health  Plan  Employer  Data  and  Infor- 
mation Set  (HEDIS),  as  is  done  in  some  other  states.303 
Note,  however,  that  HEDIS  covers  both  physical  and  men- 
tal health,  and  does  not  necessarily  reflect  best  practices 
(for  example,  the  report  requires  plans  to  disclose  the  num- 
ber of  persons  who  received  outpatient  care  within  thirty 
days  of  discharge  from  hospitalization;  most  clinicians  be- 
lieve that  it  is  preferable  for  outpatient  care  to  occur  within 
seven  days  of  discharge).304  More  specifically,  advocates 
should  press  for  accreditation  standards  that  take  into  ac- 
count the  extent  to  which  health  plans  meet  or  impede  the 
access  of  women  trauma  survivors  to  appropriate  treat- 
ment. 

However,  the  bottom  line  is  that  accreditation  by  or- 
ganizations like  NCQA  and  state  performance  measures 
are  valuable  only  if  (1)  they  are  specific  enough  to  be  en- 
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forceable,  preferably  objectively  measurable;  (2)  they  are 
enforced  by  agencies  with  knowledgeable  and  motivated 
staff;305  and  (3)  they  are  backed  by  effective  (i.e.  mon- 
etary) penalties  for  failure  to  comply.306  The  sad  reality  is 
that  accreditation  organizations  and  licensing  agencies  tend 
not  to  enforce  their  standards,  both  because  their  reviews 
tend  to  be  brief  and  infrequent  on-site  visits,  supplemented 
by  paper  reviews  (which  are  less  accurate  and  effec- 
tive),307 and  because  the  only  penalties  available  to  the 
enforcers  to  inspire  correction,  such  as  denial  of  accredi- 
tation or  termination  of  contracts,  are  so  Draconian  that 
the  enforcing  agencies  are  reluctant  to  impose  them. 
C.   Legal  Theories 

When  the  administrative  avenues  and  policy  sugges- 
tions presented  above  are  unsuccessful,  individuals  have 
an  array  of  legal  theories  to  consider.  The  more  prominent 
of  these  are  discussed  here. 

1)  Discrimination 

One  legal  approach  available  to  female  trauma  sur- 
vivors is  the  claim  of  discrimination  in  provision  of  mental 
health  care.  Such  a  claim  might  be  brought  under  state  or 
federal  provisions  and  while  none  is  guaranteed  to  be  suc- 
cessful, case  law  suggests  that  women  trauma  survivors 
should  pursue  claims  of  discrimination. 

Female  trauma  survivors  may  fall  within  the  defini- 
tion of  disabled  persons  for  purposes  of  the  Americans 
with  Disabilities  Act  (ADA),308  introducing  several  avenues 
of  legal  challenge  to  managed  care.  Although  the  success 
of  these  claims  remains  undetermined,  case  law  supports 
claims  brought  under:  1 )  Title  I,  which  applies  to  employ- 
ers who  employ  more  than  fifteen  workers;309  2)  Title  II, 
which  prohibits  discrimination  against  individuals  with  dis- 
abilities310 in  the  provision  of  services  by  public  entities;311 
and  3)  Title  III,  which  prohibits  discrimination  by  public 
accommodations.312  While  claims  of  disparate  impact  theo- 
retically may  be  brought  to  challenge  decisions  to  deny 
services  if  they  are  inconsistent  with  non-disability  spe- 
cific provisions,  such  as  pre-existing  treatment  clauses  or 
medically  necessary  clauses,313  recent  ADA  case  law 
makes  the  pursuit  of  such  claims  difficult.  In  1 998,  the  Sixth 
Circuit  held  that  a  long-term  disability  plan  obtained  through 
an  employer  and  administered  by  an  insurance  company  is 
not  a  public  accommodation;  therefore,  the  court  concluded, 
Title  III  of  the  ADA  did  not  apply.314  Further,  the  Sixth 
Circuit  concluded  that  Title  I  of  the  ADA  did  not  prohibit 
plans  that  treat  categories  of  individuals  with  different  dis- 
abilities differently,  but  only  discrimination  of  disabled  indi- 
viduals vis  a  vis  their  non-disabled  counterparts.315  In  reach- 
ing this  latter  conclusion,  the  court  followed,  as  had  other 
circuits,  the  Supreme  Court's  reasoning  in  certain  cases 
interpreting  Section  504  of  the  Rehabilitation  Act  of  1 973  , 
particularly  Traynor  v.  Turnage116  and  Alexander  v. 
Choate?*1  The  Sixth  Circuit  noted  that  in  those  cases  the 
Supreme  Court  held  that  nothing  in  Section  504  required 


that  benefits  given  to  one  class  of  handicapped  persons  be 
given  to  all  other  categories  of  handicapped  persons.318 

However,  the  proposition  that  inter-disability  discrimi- 
nation does  not  violate  the  ADA  is  rendered  less  certain  by 
the  Supreme  Court's  1999  decision  in  Olmsteadv.  Z.C.319 
In  that  case,  the  Supreme  Court  opened  the  door  for  claims 
that  discrimination  between  differently  disabled  groups  is 
illegal.  The  Court  wrote: 

The  dissent  is  driven  by  the  notion  that  "this  Court 
has  never  endorsed  an  interpretation  of  the  term  'dis- 
crimination' that  encompassed  disparate  treatment 
among  members  of  the  same  protected  class,"  that 
"[o]ur  decisions  construing  various  statutory  pro- 
hibitions against  'discrimination'  have  not  wavered 
from  this  path,"  and  that  "a  plaintiff  cannot  prove 
'discrimination'  by  demonstrating  that  one  member 
of  a  particular  protected  group  has  been  favored 
over  another  member  of  that  same  group".  The  dis- 
sent is  incorrect  as  a  matter  of  precedent  and  logic.320 

Choate  itself  presents  another  barrier  to  disparate 
impact  cases  by  seeming  to  permit  facially  neutral  limita- 
tions on  benefits  even  if  they  disparately  impact  persons 
with  disabilities.321  The  claim  in  Choate  was  based  upon 
Tennessee's  reduction  of  the  number  of  inpatient  days  cov- 
ered by  its  Medicaid  program.322  In  that  case,  the  Supreme 
Court  interpreted  Section  504  to  mean  that,  while  programs 
need  to  provide  "meaningful"  and  "equal"  access  to  ben- 
efits, they  can  narrowly  define  those  benefits.323  The  Court 
found  that  since  people  with  disabilities  had  meaningful  and 
equal  access  to  the  Medicaid  hospitalization  benefit,  even 
though  they  were  disparately  impacted  by  the  reduction  in 
coverage,  the  reduction  was  permissible  since  increasing 
the  number  of  covered  days  would  have  fundamentally 
altered  the  program.324  The  court  further  noted  that  Med- 
icaid programs  did  not  guarantee  that  each  recipient  re- 
ceive a  "level  of  health  care  precisely  tailored  to  his  or  her 
particular  needs"  or  even  "adequate  health  care,"  but  in- 
stead simply  provided  those  services  that  constituted  "nec- 
essary medical  care."325  The  fact  that  the  Court  in  Choate 
defined  benefit  in  terms  of  the  service  offered,  and  not  in 
terms  of  actual  need  of  the  individual,  makes  difficult  the 
use  of  disparate  impact  analysis  in  the  context  of  discrimi- 
nation in  a  benefits  plan. 

To  avoid  the  difficulty  of  a  disparate  impact  claim, 
women  trauma  survivors  seeking  mental  health  services 
from  the  public  system  might  claim  intentional  discrimina- 
tion.326 Unlike  disparate  impact  challenges,  federal  regula- 
tions regarding  intentional  discrimination  do  not  reference 
"undue  burden"327  or  "readily  achievable"328  as  defenses.329 
However,  a  legitimate,  non-discriminatory  reason  for  the 
disparate  treatment  may  serve  as  a  defense;  the  safe  har- 
bor provision  of  the  ADA  instructs  that  the  statute  shall  not 
be  construed  to  prohibit  or  restrict  an  insurer,  hospital,  HMO, 
or  entity  administering  a  benefits  plan  from  underwriting, 
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classifying,  or  administering  risks  that  are  based  on  or  not 
consistent  with  state  law.330  The  statute  explicitly  states 
that  the  provision  cannot  be  used  as  a  subterfuge  to  evade 
the  purposes  of  Titles  I  and  III.331  Thus,  for  example,  cost- 
effectiveness  may  provide  a  defense  if  it  does  not  have  a 
particular  exclusionary  effect  on  trauma  survivors.332 

To  prove  intentional  discrimination,  one  must  present 
evidence  that  a  person  or  group  of  persons  in  a  protected 
class  has  been  singled  out  for  less  advantageous  treatment 
on  the  basis  of  that  status.333  Such  evidence  is  usually 
hard  to  come  by.  In  public  policy  decisions,  proof  may  well 
be  circumstantial.334  To  prove  that  the  MCO  is  intention- 
ally discriminating  against  them  because  of  their  type  of 
illness,  female  trauma  survivors  may  argue  that  the  MCO 
is  denying  them  medically  necessary  mental  health  ser- 
vices, such  as  on-going  therapy,  that  are  provided  for  per- 
sons with  other  mental  illnesses.  However,  the  evidence 
needed  to  prove  this  claim,  such  as  internal  memoranda  or 
recollections  of  policy  discussions,  may  be  difficult  to  ob- 
tain.335 

Women  trauma  survivors  also  could  argue  that  the 
Medicaid  mental  health  managed  care  program  specifi- 
cally excludes  them  by  failing  to  provide  adequate  mental 
health  services,  or  "meaningful  and  equal  access."  While 
the  ADA  permits  benefits  to  be  offered  to  a  particular  group 
of  disabled  individuals  without  them  being  offered  to  all 
people  with  disabilities,  a  program  of  general  applicability 
cannot  single  out  a  particular  group  of  people  with  disabili- 
ties for  exclusion.336  Thus  if  women  trauma  survivors  re- 
quired more  or  different  services  than  others  seeking  mental 
health  services,  a  uniform  cap  on  amount  or  type  of  ser- 
vices across  populations  could  be  discriminatory.  In  fact, 
insurance  companies  already  have  recognized  that  differ- 
ential treatment  may  be  necessary  to  provide  equal  cover- 
age, such  as  in  the  provision  of  gynecological  and  obstetri- 
cal care  to  women.337 

Despite  Choate,  cases  under  the  ADA  still  recog- 
nize that  most  discrimination  is  not  intentional  but  the  result 
of  stereotype  and  neglect.  Thus,  claims  of  disparate  treat- 
ment are  untested  but  viable  under  the  ADA.338  Relying 
on  Kathleen  S.  v.  Department  of  Public  Welfare  of  Penn- 
sylvania,^9 a  claim  also  might  be  possible  regarding  dis- 
crimination caused  by  program  administration.  InKathleen 
S.,  a  district  court  held  that  under  ADA  regulation  a  public 
entity  could  not  utilize  criteria  or  methods  of  administration 
that  had  the  effect  of  discriminating  against  qualified  indi- 
viduals on  the  basis  of  disability.  Pursuant  to  that  case,  a 
violation  of  Title  II  of  the  ADA  could  be  found  where  the 
public  entity's  administration  of  managed  care  excludes 
categories  of  individuals  from  coverage.340 

Women  trauma  survivors  might  also  pursue  discrimi- 
nation claims  under  equal  rights  provisions  of  state  consti- 
tutions.341 As  of  early  2000,  twenty  states  had  adopted 
constitutional  provisions  or  constitutional  amendments  pro- 


hibiting the  denial  of  equal  rights  on  the  basis  of  sex.342 
Of  these  states,  all  but  California  had  provisions  broad 
enough  to  encompass  discrimination  of  the  types  discussed 
herein.343  For  example,  Massachusetts'  provision  states: 

All  people  are  born  free  and  equal  and  have  certain 
natural,  essential  and  unalienable  rights;  among 
.  which  may  be  reckoned  the  right  of  enjoying  and 
defending  their  lives  and  liberties;  that  of  acquiring, 
possessing  and  protecting  property;  in  fine,  that  of 
seeking  and  obtaining  their  safety  and  happiness. 
Equality  under  the  law  shall  not  be  denied  or  abridged 
because  of  sex,  race,  color,  creed  or  national  origin.344 

Women  living  in  a  state  with  such  a  constitutional 
provision  could  pursue  a  claim  of  discrimination  on  the  ba- 
sis of  disparate  impact.  However,  if  a  policy  is  facially  neu- 
tral, its  disparate  impact  may  not  constitute  discrimination345 
It  is  yet  to  be  tested  whether  a  neutral  business  determina- 
tion not  to  provide  particular  health  care  services,  a  deci- 
sion protected  by  the  safe  harbor  provision  of  the  ADA, 
would  survive  such  a  constitutional  attack.  For  example, 
protocols  that  limit  the  number  of  individual  therapy  ses- 
sions to  an  amount  below  that  typically  needed  by  trauma 
survivors  may  constitute  a  discriminatory  business  prac- 
tice in  violation  of  these  state  constitutional  provisions. 

2)  ERISA 

Those  claimants  who  challenge  health  insurance  plans 
provided  by  employers  in  the  private  sector  also  may  as- 
sert violations  of  ERISA.346  ERISA  permits  a  beneficiary 
to  bring  an  action  in  state  or  federal  court  against  a  fidu- 
ciary "to  recover  benefits  due  to  him  under  the  terms  of 
his  plan,  to  enforce  his  rights  under  the  terms  of  the  plan, 
or  to  clarify  his  rights  to  future  benefits  under  the  terms  of 
the  plan."347  A  beneficiary  also  may  bring  an  action  in  fed- 
eral court  "(A)  to  enjoin  any  act  or  practice  which  v  iolates 
any  provision  of  this  subchapter  or  the  terms  of  the  plan,  or 
(B)  to  obtain  other  appropriate  equitable  relief."348  While 
ERISA  provides  for  attorneys'  fees  and  equitable  relief 
(typically  injunction,  mandamus,  and  restitution),  it  excludes 
compensation  for  harm  and  punitive  damages.349 

These  features  of  ERISA  limit  its  usefulness  for 
women  trauma  survivors.  As  ERISA  applies  only  to  health 
insurance  plans  provided  by  employers  in  the  private  sec- 
tor, it  is  inapplicable  to  other  insurance  plans,  including  the 
Medicaid  system.  Further,  since  redress  is  limited  to  equi- 
table relief,  an  ERISA  action  should  be  brought  before  the 
damage  is  done,  in  order  to  enforce  the  right  to  treatment. 
Yet  women  trauma  survivors  may  not  recognize  the  injur, 
at  such  an  early  stage.  In  addition,  the  minimal  relief  avail- 
able may  not  be  sufficient  to  remedy  the  harm  incurred. 
Finally,  ERISA  is  not  helpful  when  the  plain  language  of  an 
ERISA  plan  discriminates  against  a  particular  disability, 
which  may  be  the  case  for  women  trauma  survivors.  In 
challenging  such  language,  plaintiffs  must  rely  upon  the 
ADA,  as  discussed  above.350 
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In  addition  to  the  limitations  of  ERISA  as  a  claim, 
attorneys  must  consider  the  possibility  of  ERISA  preemp- 
tion when  bringing  malpractice,  common  law,  and  state  law 
claims  against  insurers  of  employee  benefit  plans?31  ERISA 
preempts  nearly  all  state  laws  affecting  such  plans  (ex- 
cept those  laws  directly  regulating  the  insurance  business), 
as  well  as  common  law  causes  of  action,  which  are  based 
on  allegations  of  improper  processing  of  benefits  claims.352 
The  ERISA  statute  contains  two  types  of  preemption.  First, 
the  complete  preemption  of  §  502(a)  creates  an  exception 
to  the  well-pleaded  complaint  rule;  thus,  if  a  state  law  claim 
is  within  ERISA's  §  502(a)  civil  enforcement  provisions, 
the  state  law  claim  is  preempted  and  the  case  removed  to 
federal  court.353  Second,  pursuant  to  the  broader  conflict 
preemption  of  §  5 14(a),  ERISA  "supercede[s]  any  and  all 
State  laws  insofar  as  they  may  now  or  hereafter  relate  to 
any  employee  benefit  plan."354 

Section  514(a)  preemption  has  proved  particularly 
troublesome  for  those  seeking  redress  from  insurance  com- 
panies. Analysis  of  §  514(a)  preemption  has  focused  on 
interpretation  of  the  clause  "relate  to."  Historically,  courts 
have  broadly  interpreted  the  clause,  resulting  in  the  pre- 
emption of  state  law  claims.355  More  recently,  however, 
the  Supreme  Court  signaled  a  new  course  by  looking  not 
solely  at  the  "related  to"  language  of  §  5 14(a)  but  also  to 
the  objectives  of  ERISA.356  In  response  to  this  holding, 
circuit  courts  began  to  develop  different  approaches  to  in- 
terpret the  ''related  to"  language  of  §  5 1 4(a). 357  Common 
to  the  circuits'  approaches  are:  1 )  a  recognition  of  the  dual 
functions  of  HMOs  as  care  providers  and  as  administra- 
tors of  health  plans;  and  2)  a  determination  that  HMOs 
acting  in  the  role  of  provider,  as  opposed  to  administrator, 
do  not  enjoy  complete  preemption  under  ERISA.358  Con- 
sistent with  this  judicial  trend.  Third  Circuit  courts  have 
drawn  a  distinction  between  claims  based  upon  failure  to 
provide  benefits  or  negligence  in  utilization  review  (which 
would  be  preempted)  and  claims  based  upon  negligence  in 
the  provision  of  care  (which  would  not).  This  is  some- 
times described  as  a  quantity  versus  quality  distinction.359 
As  the  Third  Circuit  court  recently  explained,  ERISA  will 
not  trump  a  malpractice  suit  against  an  insurer  where  the 
manner  in  which  the  care  was  provided  or  denied  is  at 
issue.360  The  court  found  that  the  suit  was  not  preempted 
because  in  the 

plaintiff  s  complaint,  [there  is]  nothing  to  indicate 
that  plaintiff  claims  a  denial  of  a  benefit  due  under 
the  health  plan  issued  by  defendant  [HMO].  Rather, 
the  complaint  revolves  around  the  recommendation 
of  [the  HMO]  that  [the  plaintiff]  "required  only  out- 
patient care  as  opposed  to  inpatient  care  despite  the 
recommendations  of  her  physician  to  the  contrary." 
Nowhere  does  the  plaintiff  claim  that  [she]  was  en- 
titled to  inpatient  care  under  the  health  plan,  nor 
does  the  plaintiff  claim  that  inpatient  care  was  spe- 
cifically denied  


Plaintiffs  allegations  thus  attack  the  quality  of  the 
health  care  provided  by  defendants  .  .  .  and  not  the 

quantity  of  the  care  provided  [A]  claim  attacking 

the  quality  of  health  care  is  not  completely  preempted 
by  ERISA.361 

The  Third  Circuit  analysis  is  helpful  for  women 
trauma  survivors  seeking  to  avoid  ERISA  preemption. 
While  trauma  survivors  might  not  be  able  to  bring  claims 
challenging  a  utilization  review  process  which  limits  ac- 
cess to  certain  services  (such  as  a  decision  not  to  approve 
additional  therapy  sessions),  they  could  argue  that  provid- 
ers have  been  negligent  in  the  provision  of  trauma  related 
services  (such  as  not  offering  certain  forms  of  treatment). 
Also,  claims  about  coercive  treatment  would  not  be  pre- 
empted.362 

3)  Medical  malpractice363 

Another  approach  to  establishing  trauma  survivors' 
rights  is  to  bring  a  claim  of  medical  malpractice  against  a 
clinician  or  an  MCO  for  the  denial  of  services.364  Women 
trauma  survivors  might  bring  a  medical  malpractice  claim 
against  an  MCO  based  upon  evidence  that  the  services 
offered  by  the  managed  care  health  plan  do  not  meet  a 
professionally  recognized  standard  of  care  for  women  with 
abuse  histories,  either  because  they  exclude  important  ser- 
vices for  survivors  or  because  they  rely  upon  services 
which  are  inappropriate  for  survivors. 

In  medical  malpractice  claims,  negligence  is  the  pre- 
dominant theory  of  liability.  Proof  of  negligence  requires 
the  demonstration  of:  1 )  a  duty  to  the  patient;  2)  a  violation 
of  the  applicable  standard  of  care;  3)  a  compensable  in- 
jury; and  4)  a  causal  connection  between  violation  of  the 
standard  of  care  and  the  harm.365 

A  claim  of  medical  malpractice  in  the  mental  health 
arena  generally  is  based  upon  evidence  of  failure  to  pro- 
vide treatment  that  conforms  to  a  professionally  recog- 
nized standard  of  health  care.366  When  bringing  such  claims 
against  MCOs,  one  must  establish  that  the  MCO,  as  op- 
posed to  the  clinician,  owes  a  duty  to  the  patient.  Where  a 
denial  of  services  compromises  the  level  of  care  provided, 
the  MCO  may  be  held  directly  liable.367 

In  the  first  medical  malpractice  case  to  address  man- 
aged care  liability,  Wickline  v.  California,  the  California 
Court  of  Appeal  declined  to  find  the  MCO  liable  for  its 
refusal  to  authorize  the  full  extension  of  hospital  days  re- 
quested by  the  physician.368  However,  the  court  noted  that 

[t]hird  party  payers  of  health  care  services  can  be 
held  legally  accountable  when  medically  inappro- 
priate decisions  result  from  defects  in  the  design  or 
implementation  of  cost  containment  mechanisms  as, 
for  example,  when  appeals  made  on  a  patient's  be- 
half are  arbitrarily  or  unreasonably  disregarded  or 
overridden.369 

Four  years  later,  the  same  court  held  in  Wilson  v. 
Blue  Cross  that  an  MCO  might  be  liable  for  a  negligent 
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decision  in  failing  to  approve  further  hospitalization  of  a 
psychiatric  patient  who  later  committed  suicide.370  In  Wil- 
son, the  court  found  sufficient  evidence  to  warrant  a  trial 
on  whether  the  MCO's  decision  to  deny  further  hospital- 
ization was  a  substantial  factor  in  bringing  about  harm,  even 
absent  a  defect  in  the  administration  of  the  utilization  re- 
view process.371  A  trauma  survivor  could  allege  that  a  de- 
cision to  deny  a  particular  amount  or  form  of  care  was  a 
substantial  factor  in  harm  suffered. 

In  pursuing  claims  of  negligence  in  the  quality  of  care, 
a  plaintiff  also  might  allege  that  the  MCO  has  a  specific 
duty  to  select  and  retain  appropriate  providers  whose  staff 
have  been  trained  in  identifying  and  treating  trauma  survi- 
vors. In  light  of  this  duty,  the  MCO  could  be  held  directly 
liable  if  the  provider  network  did  not  include  appropriately 
trained  staff.  To  the  extent  that  administrative  mechanisms, 
such  as  appeals,  bonuses,372  reviews,  or  policy  enforce- 
ment, result  in  inappropriate  care  decisions,  these  facts  also 
might  constitute  medical  malpractice. 

In  addition  to  the  barrier  raised  by  ERISA,  individu- 
als bringing  malpractice  claims  must  consider  the  possibil- 
ity of  a  state  law  cap  on  liability.  For  example,  Massachu- 
setts state  law  imposes  a  $20,000  cap  on  non-profit  tort 
liability.373  In  suits  against  MCOs  and  HMOs,  there  may- 
be strategies  to  circumvent  the  liability  cap.  Essentially, 
the  claimant  must  challenge  the  non-profit  status  of  the 
insurer,  or  must  assert  that  the  activity  complained  of  was 
not  carried  on  within  the  charitable  purpose  of  the  organi- 
zation.374 As  it  is  difficult  to  challenge  the  "'charitable  pur- 
poses" of  these  organizations,  survivors  face  obstacles  in 
pursuing  their  interests  through  malpractice  claims. 

4)  Corporate  negligence 

The  theory  of  corporate  negligence  is  that  a  health 
care  organization  has  a  duty  to  its  patients  to  ensure  the 
competency  of  its  medical  staff  and  the  quality  of  medical 
care  provided.  This  duty  can  be  satisfied  through  prudent 
selection,  review,  and  continuing  evaluation  of  the  physi- 
cians granted  staff  privileges.375 

There  is  an  argument  that  the  MCO's  duties  include 
not  only  proper  selection  of  staff,  but  also  the  broader  duty' 
to  ensure  that  patients  receive  good  quality  care.  Courts 
have  found  health  care  entities  liable  for  the  breach  of  a 
non-delegable  duty  to  provide  a  certain  level  of  care.  Thus, 
even  if  a  health  care  entity  contracts  to  provide  medical 
care,  there  may  be  certain  duties  that,  due  to  statutorily  or 
contractually  imposed  obligations,  the  entity  cannot  delegate. 
For  example,  one  state  court  has  found  that  a  hospital  has 
a  non-delegable  duty  to  provide  non-negligent  physician 
care  under  state  licensing  standards,  bylaws  of  the  hospi- 
tal, and  accreditation  standards.  Since  physicians  were 
acting  as  apparent  agents  of  the  hospital,  the  hospital  could 
be  held  liable  for  their  negligent  acts.376  The  fact  that  the 
court  looked  to  state  licensing  statutes,  corporate  bylaws, 
and  accreditation  standards  to  find  a  non-delegable  duty 


may  be  helpful  in  cases  where  there  are  comparable  pro- 
visions governing  MCO  conduct. 

In  addition  to  the  duty  to  provide  treatment  conform- 
ing to  a  professionally  recognized  standard,  MCOs  also 
may  have  a  duty  with  respect  to  plan  administration.  As 
quoted  above,  the  court  in  Wickline  indicated  that  MCOs 
could  be  held  liable  for  deficiencies  in  care  caused  by  de- 
fects in  plan  design  or  implementation  of  cost  containment 
mechanisms.3"  One  legal  observer  has  suggested  that 
MCOs  may  have  duties  relating  to  the  interpretation  of 
benefits;  payment  of  claims;  quality'  improvement;  utiliza- 
tion review;  credentialing  of  providers  or  oversight  of  any 
delegated  credentialing  functions;  and  monitoring  access 
and  availability  issues.378  For  example,  one  state  court  has 
found  that  an  insurer's  covenant  of  good  faith  and  fair  deal- 
ing created  a  non-delegable  duty  of  fair  processing. 379 
As  part  of  this  duty,  the  insurer  was  obligated  to  interpret 
the  definition  of  "medical  necessity"  in  a  way  that  was 
consistent  with  community  medical  standards.380 

Usually,  a  claimant  will  assert  corporate  negligence 
in  conjunction  with  a  malpractice  claim  because  success 
in  a  claim  of  corporate  negligence  requires  proof  that  the 
physician  performed  a  negligent  act.381 

5)  Unfair  consumer  practices 

In  challenging  a  private  MCO  for  denial  of  services, 
a  claimant  might  raise  claims  of  fraud,  misrepresentation, 
contract  of  adhesion,  or  unfair  or  deceptive  trade  prac- 
tices. In  Massachusetts,  the  state  consumer  protection  law. 
Chapter  93A,  provides  a  private  right  of  action  to  chal- 
lenge unfair  methods  of  competition,  as  well  as  unfair  or 
deceptive  acts  and  practices  in  the  conduct  of  trade  or 
commerce.382  In  addition,  Massachusetts  law  governing 
health  care  insurance  companies  expressly  provides  that 
the  dissemination  of  untrue,  deceptive,  and  misleading 
materials  regarding  health  care  insurance  constitutes  a  vio- 
lation of  Chapter  93A.383  Such  a  claim  might  be  appropri- 
ate if  a  claimant  could  allege  that  the  MCO  falsely  adver- 
tised that  it  had  a  network  of  providers  that  was  specially 
suited  for  women  or  that  it  offered  services  specifically 
tailored  to  women;  if  the  MCO  had  described  certain  pro- 
cedures for  review  and  appeal  which  then  were  not  fol- 
lowed; or  if  the  MCO  had  not  fully  and  accurately  dis- 
closed coverage  limitations.  A  plaintiff  can  look  at  various 
materials  provided  by  the  MCO,  including  public  statements, 
advertising,  brochures,  the  subscriber  certificate,  and  the 
policy  to  determine  what  benefits  are  promised.  Of  course, 
this  action  also  may  be  brought  for  failure  to  render  medi- 
cally necessary'  services  promised  in  a  policy. 

Even  more  helpful  to  female  trauma  survivors  is 
Massachusetts*  statute  governing  health  maintenance  or- 
ganizations. This  statute  contains  an  explicit  prohibition  of 
discrimination  against  abuse  v  ictims  in  the  terms  of  a  health 
maintenance  contract  and  states  that  such  discrimination 
constitutes  a  v  iolation  of  Chapter  93  A.38"1  The  statute  pro- 
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vides  that  health  maintenance  organizations  may  not 

cancel,  refuse  to  issue  or  renew,  or  in  any  way  make 
or  permit  any  distinction  or  discrimination  in  the 
amount  or  payment  of  premiums  or  rates  charged,  in 
the  length  of  coverage,  or  in  any  other  of  the  terms 
and  conditions  of  a  health  maintenance  contract 
based  on  information  that  an  individual  has  been  a 
victim  of  abuse  . .  ,385 

The  statute  further  prohibits  HMO  practices  that  may 
result  in  disparate  impact.  The  disallowed  practices  include 
"not  only  those  overtly  discriminatory  but  also  practices 
and  devices  which  are  fair  in  form  but  discriminatory  in 
practice."386 

MCO  enrollees  also  have  begun  to  bring  allegations 
of  consumer  fraud  under  the  Racketeer  Influenced  and 
Corrupt  Organization  (RICO)  Act.387  The  Supreme  Court 
recently  ruled  that  beneficiaries  of  group  health  insurance 
policies  may  seek  recourse  in  RICO  for  fraud  by  their  in- 
surance company.388  In  Humana,  plaintiff  beneficiaries  al- 
leged that  their  insurance  company  violated  RICO  through 
a  pattern  of  fraudulent  racketeering  activity  whereby,  pur- 
suant to  a  concealed  agreement,  the  hospital  where  ben- 
eficiaries received  medical  care  gave  the  insurance  com- 
pany discounts  on  the  insurer's  portion  of  the  hospital's 
charge  for  care  and  did  not  pass  the  savings  on  to  benefi- 
ciaries.389 The  Court  rejected  an  argument  that  reliance 
on  RICO  was  precluded  by  the  McCarran-Ferguson  Act,390 
which  provides  that  no  federal  statute  shall  be  construed 
to  invalidate,  impair,  or  supersede  any  state  law  enacted 
for  the  purpose  of  regulating  the  business  of  insurance.391 
The  court  allowed  the  claim,  finding  that  RICO,  particu- 
larly its  private  right  of  action  and  treble  damages  provi- 
sion,392 advances  the  state's  interest  in  combating  insur- 
ance fraud  and  does  not  frustrate  the  state's  policy  or  dis- 
turb the  state's  administrative  regime.393 

Despite  the  Supreme  Court's  holding  in  Humana,  in 
order  to  be  successful  in  bringing  claims  against  their  MCOs 
under  RICO  enrollees  will  need  to  surmount  a  number  of 
hurdles.  In  a  recent  federal  district  court  case  brought  un- 
der RICO,  a  class  of  MCO  enrollees  alleged  that  the  in- 
surer violated  RICO  when  it  represented  that  its  primary 
commitment  was  to  maintain  and  improve  the  quality  of 
healthcare  services  it  provided  to  its  members  when,  in 
fact,  it  was  driven  primarily  by  fiscal  and  administrative 
considerations.394  The  court  concluded  that  the  plaintiffs' 
alleged  injury,  that  they  had  paid  more  for  their  MCO  poli- 
cies than  the  policies  were  worth,  was  too  hypothetical 
(absent  an  allegation  that  the  quality  of  care  provided  had 
suffered)  to  provide  standing395  Regarding  the  issue  of 
fraud,  the  court  stated  that  "it  is  highly  doubtful  that  adver- 
tising one's  commitment  to  'quality  of  care'  can  serve  as  a 
predicate  for  a  fraud  claim."396 

6)  Breach  of  contract 

A  challenge  to  an  MCO's  denial  of  services  also  can 


be  cast  as  a  claim  for  breach  of  contract.397  Success  of 
the  claim  depends  upon  whether  the  MCO  specifically 
promised  a  certain  level  of  care  to  subscribers  and  then 
did  not  provide  that  level  of  care.  A  key  issue  will  be 
whether  the  service  desired  fits  within  the  policy's  defini- 
tion of  medical  necessity.  In  many  cases,  there  will  be  sev- 
eral levels  of  contracts  to  consider:  contracts  between  the 
state  (or  employer)  and  the  MCO,  the  MCO  and  the  HMOs, 
and  the  HMOs  and  the  individual.  The  issue  of  whether 
the  plaintiff  is  a  third-party  beneficiary  also  may  arise.398 
Thus,  a  trauma  survivor  who  is  enrolled  in  a  privatized 
Medicaid  program  must  show  that  she  is  a  third-party  ben- 
eficiary of  the  contract  between  the  state  and  the  private 
entity  managing  health  care  services  in  order  to  benefit 
from  any  protections  for  enrollees  in  that  contract. 

7)  Obtaining  relief  from  government  programs 

In  general,  individuals  do  not  have  a  legal  right  to 
mental  health  services  provided  by  the  government.399 
However,  the  federal  government  has  elected  to  provide 
certain  mental  health  services  to  Medicaid  recipients  and 
has  listed  a  broad  array  of  services  in  its  Medicaid  law, 
including  prevention,  treatment,  rehabilitation,  and  support 
services,  which  a  state  may  choose  to  provide.400  A  state 
also  may  elect  to  provide  additional  mental  health  services 
under  its  own  Medicaid  plan,  although  if  the  state  has  a 
waiver  issued  by  HCFA  exempting  it  from  compliance  with 
federal  requirements,  the  waiver's  specific  scheme  replaces 
the  state  plan.401  Even  when  operating  under  a  waiver, 
however,  certain  aspects  of  Medicaid  law  still  apply,  in- 
cluding federal  requirements  concerning  the  provision  of 
"medically  necessary"  services.402  While  the  Medicaid  Act 
gives  no  definition  of  medical  necessity,  the  Supreme  Court 
has  provided  some  guidance  in  interpreting  the  term.403 

Pursuant  to  federal  regulation,  the  state  may  define 
the  "amount,  duration  and  scope"404  of  a  Medicaid  cov- 
ered service  and  may  "place  appropriate  limits  on  a  ser- 
vice based  on  such  criteria  as  medical  necessity  or  on  uti- 
lization control  procedures,'1105  but  "may  not  arbitrarily  deny 
or  reduce  the  amount,  duration  or  scope  of  required  ser- 
vice . . .  solely  because  of  the  diagnosis,  type  of  illness,  or 
condition."406  Service  must  be  provided  in  sufficient 
"amount,  duration  and  scope  to  reasonably  achieve  its  pur- 
pose."407 Thus,  while  states  "may  not  arbitrarily  deny  or 
reduce  the  amount,  duration,  or  scope  of  a  required  ser- 
vice ...  to  an  otherwise  eligible  recipient  solely  because 
of  the  diagnosis,  type  of  illness  or  condition,"408  they  may 
impose  amount,  duration  and  scope  limitations  that  may 
affect  some  individuals  more  than  others,  as  long  as  care 
and  services  are  provided  in  the  '"best  interests  of  the  re- 
cipients.'"409 Further,  states  do  not  have  to  fund  "every 
medical  procedure  that  falls  within  the  delineated  catego- 
ries of  medical  care."410 

However,  it  is  possible  to  use  a  state  Medicaid  defi- 
nition of  medical  necessity  to  challenge  service  limita- 
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tions.4"  For  example,  pursuant  to  the  regulations  of  the 
Massachusetts  Medicaid  agency,  DMA,  a  service  is  medi- 
cally necessary  if  it  is  ( 1 )  reasonably  calculated  to  prevent, 
diagnose,  prevent  the  worsening  of,  alleviate,  correct  or 
cure  conditions  in  the  recipient  that  endanger  life,  cause 
suffering  or  pain,  cause  physical  deformity  or  malfunction, 
threaten  to  cause  or  to  aggravate  a  handicap,  or  result  in 
illness  or  infirmity;  and  (2)  there  is  no  comparable  medical 
service  or  site  of  service  available  or  suitable  for  the  re- 
cipient requesting  the  service  that  is  more  conservative  or 
less  costly.  Medical  services  shall  be  of  a  quality  that  meets 
professionally  recognized  standards  of  health  care.412 

Since  this  definition  has  two  parts,  decisions  regard- 
ing medical  necessity  may  not  be  based  simply  on  cost,  but 
also  must  involve  a  consideration  of  whether  the  service  is 
reasonably  calculated  to  prevent,  diagnose,  prevent  the 
worsening  of,  alleviate,  correct,  or  cure  conditions.4'3  Fur- 
ther, this  definition  is  fairly  broad,  including  preventative 
and  social  models  of  care.414  In  arguing  that  a  service  is 
medically  necessary,  one  still  needs  to  argue  that  the  treat- 
ment must  meet  "generally  accepted"  medical  standards, 
that  the  setting  and  level  of  care  are  appropriate,  and  that 
the  treatment  is  cost-effective.415  Advocates  may  be  able 
to  argue  that  providers  and  the  Medicaid  agency  are  vio- 
lating the  requirement  that  Medicaid  services  be  sufficient 
in  amount,  duration,  and  scope  to  reasonably  achieve  their 
purpose.416  For  example,  trauma  survivors  could  attack  the 
Medicaid  plan  as  not  providing  a  sufficient  number  of 
therapy  sessions  to  resolve  the  illness  caused  by  the  trauma. 

VI.  Conclusion 

Privately  managed  care  cannot  adequately  treat  vic- 
tims of  physical  and/or  sexual  abuse417  because  of  the  fi- 
nancial incentives  inherent  in  a  private  system.  Mental 
health  managed  care  is  unable  to  provide  the  evaluation 
and  long-term  treatment  that  trauma  survivors  need  to  heal. 
Instead,  privately  managed  mental  health  care  relies  on 
short-term  treatment  methods,  largely  biomedical  in  na- 
ture and  enforced  through  coercion,  that  are  not  appropri- 
ate for  trauma  survivors. 

The  authors  do  not  believe  that  allegedly  indepen- 
dent appeal  procedures,  disclosure  provisions,  utilization 
review  by  credentialed  clinicians,  the  right  to  self-referral 
to  specialists,  or  the  establishment  of  a  managed  care  om- 
budsman will  even  begin  to  loosen  the  tightening  noose  on 
access  to  quality  mental  health  care.  Rather,  while  legisla- 
tive efforts  in  these  directions  are  commendable,  the  only 
effective  remedy  is  to  limit  the  financial  incentives  that 
spur  the  disastrous  business  decisions  of  MCOs.418 

Legislative  initiatives  and  legal  theories  may  provide 
pressure  points  to  redress  this  failure,  but  the  legislative 
initiatives  must  overcome  politically  powerful  business  in- 
terests and  the  legal  theories  remain  untested.  However, 
strong  media  campaigns  may  fuel  public  anger  and,  in  time, 
result  in  legislation  that  prohibits  the  financial  incentives 


that  corrupt  the  system  and  impede  the  care  of  women 
trauma  survivors. 

Ultimately,  the  best  managed  system  would  be  one  in 
which  no  private,  for-profit  entities  managed  utilization  or 
diverted  funds  from  services  to  profits.  The  financial  in- 
centives associated  with  for-profit  enterprises  are  too  dif- 
ficult to  control.  A  public  system,  using  public  employees, 
would  be  more  responsive  to  the  populace  it  serves,  not 
just  stockholders. 

ENDNOTES  on  page  39 

MANAGED  CARE 
HOTLINE 

1-888-266-2555 

The  Managed  Care  Hotline 
provides  legal  advice  to  people 
who: 

•  Can't  get  mental  health 
services  through  their 
managed  care  insurer 

•  Can't  get  their  insurance 
company  to  pay  for  mental 
health  services  that  they've 
received 

•  Have  had  their  mental 
health  services  cut  off  too 
soon,  or 

•  Aren't  satisfied  with  the 
quality  of  the  mental  health 
services  they've  received 

Calls  normally  are  returned  within  2  business  days. 

The  Managed  Care  Hotline  is  housed  at  Mental  Health  Legal 
Advisors  Committee,  and  is  co-sponsored  by  SEIU  Local  509 
and  the  Advocates  for  Quality  Care. 
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Civil  Commitment  Reformed 

On  August  13,  2000,  House  42 1 6,  An  Act  to  Reform 
the  Civil  Commitment  Process  for  Persons  with  Mental 
Illness,  was  signed  into  law.  People  with  mental  illness  and 
their  advocates  had  sought  this  legislation  to  remedy  the 
inadequate  legal  protections  for  those  involuntarily  com- 
mitted to  psychiatric  facilities.  The  bill  had  been  sponsored 
and  strongly  supported  by  Joint  Human  Services  and  Elder 
Affairs  Co-Chairs,  Senator  Therese  Murray  and  Repre- 
sentative Michael  Cahill.  The  Department  of  Mental  Health 
was  also  instrumental  in  obtaining  its  passage. 

The  Act  offers  a  number  of  new  protections.  It  re- 
duces from  10  days  to  4  business  days  the  period  prior  to 
which  a  hospital  may  file  a  petition  for  civil  commitment. 
It  also  reduces  from  14  days  to  4  business  days  the  maxi- 
mum period  between  the  filing  of  a  commitment  petition 
and  the  holding  of  a  hearing.  The  Act  also  requires  facili- 
ties to  inform  each  individual  at  the  time  of  admission  that 
the  facility  will,  upon  the  person's  request,  notify  the  Com- 
mittee for  Public  Counsel  Services  (CPCS)  of  the  admis- 
sion. In  those  cases  in  which  CPCS  is  notified,  CPCS  will 
"forthwith"  appoint  an  attorney  to  meet  with  and,  absent  a 
voluntary  and  knowing  waiver,  represent  the  person.  Ad- 
ditionally, if  a  confined  person  believes  that  "an  abuse  or 
misuse"  of  the  admission  process  has  occurred,  the  per- 
son or  his  or  her  counsel  may  seek  emergency  judicial  re- 
view in  the  district  court;  unless  the  individual  seeks  a  de- 
lay, the  hearing  must  be  held  no  later  than  the  day  after  the 
request  for  hearing.  Further,  the  Act  codifies  the  process 
whereby  a  facility  may  accept  an  application  for  condi- 
tional voluntary  admission  status,  detailing  the  assessment 
which  the  treating  physician  must  conduct  when  determin- 
ing patient  capacity  to  understand  the  admission  process. 
Finally,  the  Act  requires  an  initial  and  subsequent  quarterly 
reports  to  the  Joint  Human  Services  and  Ways  &  Means 
Committees  from  the  Administrative  Chief  Justice,  CPCS, 
and  the  Department  of  Mental  Health  regarding  the  imple- 
mentation and  impact  of  the  legislation.  The  Act,  Chapter 
249  of  the  Acts  of  2000,  will  take  effect  ninety  days  from 
the  date  of  signing,  November  1 1 , 2000. 

Patient  advocates  believe  that  people  will  need  clear 
information  about  the  new  law  and  their  right  to  an  attor- 
ney upon  admission  -  and  not  just  from  the  hospitals.  There- 
fore, advocates  will  be  urging  DMH  to  issue  regulations 
(not  just  licensing  standards)  requiring  DMH-licensed  and 
operated  facilities  to  provide  patients  upon  admission  with 
information  about  how  to  access  an  attorney  from  CPCS. 
Over  time,  advocates  will  also  need  to  monitor  the  law. 
Particularly,  advocates  should  consider  carefully  the  re- 
ports that  must  be  submitted  to  the  Legislature,  by  all  par- 
ties, pursuant  to  the  Act. 

-  Jennifer  Honig 


Mental  Health  Parity 

This  Spring,  Massachusetts  enacted  legislation  that 
requires  insurers  to  provide  medically  necessary  mental 
health  services  to  persons  with  certain  biologically-based 
mental  disorders  without  imposing  annual  or  lifetime  dollar 
or  unit  of  service  limitations  that  are  more  restrictive  than 
those  imposed  for  treating  physical  conditions.  Similar  cov- 
erage must  be  provided  to  rape  victims  when  the  cost  of 
treatment  exceeds  the  victim  compensation  awarded  to 
that  person. 

Insurers  also  must  provide  mental  health  coverage 
for  children  and  adolescents  under  19  years  of  age  who 
suffer  from  any  emotional  or  behavioral  disorder  which  is 
documented  by  the  child's  treating  doctor  or  mental  health 
professional  to  substantially  interfere  with  the  child's  func- 
tioning and  social  interactions.  The  child's  treating  doctor 
or  mental  health  professional  must  make  the  referral  for 
the  diagnosis  and  treatment.  Treatment  plans  for  children 
who  reach  19  must  continue  to  be  covered  until  the  ser- 
vices specified  in  the  adolescent's  plan  are  completed,  as 
long  as  the  adolescent  is  insured. 

Chapter  80  of  the  Acts  of  2000  expands  the  manda- 
tory' minimum  coverage  for  other  mental  disorders: 

•  60  inpatient  days  per  year  in  a  mental  health  hos- 
pital to  60  days  in  other  inpatient  settings,  including  acute 
residential  treatment  and  substance  abuse  facilities 

•  24  outpatient  visits  per  year  from  $500  for  outpa- 
tient services  per  year. 

Psychopharmological  services,  i.e.,  medication  ser- 
vices, must  be  treated  identically  to  medication  services 
for  physical  ailments. 

Insurers  and  business  associations  like  the  Associ- 
ated Industries  of  Massachusetts,  which  long  fought  par- 
ity, agreed  to  this  bill  in  exchange  for  the  deletion  of  "Chapter 
8"  confidentiality  provisions,  which  limited  the  amount  of 
information  that  insurers  could  require  as  a  condition  of 
reimbursement  for  mental  health  services.  Insurers  are  now 
solely  limited  to  requesting  no  more  information  than  is  "re- 
quired for  ...  other  medical  conditions."  While  organiza- 
tions like  the  Advocates  for  Quality  Care  are  concerned 
that  this  will  open  the  path  to  insurers'  micro-managing 
mental  health  services  and  closing  the  path  to  access  pre- 
sumably opened  by  parity,  bill  supporters  contend  that  the 
undefined  parity  in  disclosure  requirements  and  the  provi- 
sion requiring  health  maintenance  organization  clinical  de- 
nials of  care  to  be  made  by  a  licensed  mental  health  pro- 
fessionals will  protect  against  managed  care  abuse.  (For 
further  discussion  of  parity  and  privacy,  see  p.  25.) 

Claiming  economic  hardship,  small  business,  which 
insures  a  substantial  portion  of  the  Commonwealth's  popu- 
lation, won  a  delay  of  implementation  to  small  group  and 
nongroup  health  plans  until  January  1, 2002.  All  other  in- 
surance plans  must  provide  parity  by  January  1 ,  200 1 . 

-  Susan  Fendell 
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Discharge  After  NGRI 
Superior  Court  Applies  §  9(b)  Standards 

David  Engle 
Attorney,  Center  for  Public  Representation 


On  March  2, 2000,  after  a  two-day  trial,  Joseph  Burke 
(a  pseudonym)  was  permitted  to  reenter  the  community 
twelve  years  after  his  brutal  killing  of  his  mother.  Hampden 
Superior  Court  Judge  Lawrence  Wernick's  19-page  order 
allowed  Mr.  Burke's  Mass.  Gen.  Laws  ch.  123,  §  9(b) 
application  for  discharge  and  concluded  that  Mr.  Burke  is 
not  mentally  ill  within  the  applicable  regulatory  definition; 
that  his  discharge  would  not  create  a  likelihood  of  serious 
harm;  and  that  the  locked,  psychiatric  in-patient  unit  of 
Springfield's  Olympus  Specialty  Hospital  (OSH)  is  not  the 
least  restrictive  setting  in  which  he  may  be  safely  treated.1 

Facts 

The  facts  relevant  to  Mr.  Burke's  §  9(b)  application 
span  a  twelve-year  period  beginning  March  13,  1988.  On 
that  date,  Mr.  Burke,  then  in  his  mid-twenties  and  acutely 
psychotic,  "killed  his  mother.. .by  brutally  stabbing  her  in 
the  neck  and  face,  and  by  inflicting  blunt  force  injuries  to 
her  face,  chest,  and  forearms,  fracturing  her  ribs,  and  burst- 
ing her  liver."2 

Mr.  Burke  had  been  psychiatrically  hospitalized  two 
years  before  the  tragic  killing  of  his  mother,  and  had  re- 
ceived limited  follow-up  treatment  as  an  out-patient.  By 
1988,  however,  his  schizo-affective  disorder  was  going 
untreated,  he  was  using  alcohol  and  street  drugs,  and,  among 
other  psychotic  symptoms,  he  was  experiencing  Capgras 
delusions  -  beliefs  that  people's  bodies  could  be  inhabited 
by  other  individuals.  In  particular,  Mr.  Burke  held  the  de- 
lusional belief  that  his  mother's  body  was  inhabited  by  an 
"alien". 

At  his  arraignment  on  a  charge  of  second-degree 
murder,  Mr.  Burke  was  committed  for  observation  to 
Bridgewater  State  Hospital  pursuant  to  Mass.  Gen.  Laws 
ch.  123  §  15(b).  On  August  1, 1989,  the  Hampshire  Supe- 
rior Court  -  consistent  with  the  recommendation  of  the 
Bridgewater  forensic  evaluation  -  found  Mr.  Burke  not 
guilty  by  reason  of  insanity.  The  next  day  he  was  commit- 
ted to  Bridgewater  pursuant  to  Mass.  Gen.  Laws  ch.  123, 
§  16(b)  where  he  would  remain,  under  a  succession  of 
annual  §  16(c)  re-commitments,  until  1997. 

In  February  of  1 994,  after  five  years  of  declining  psy- 
chiatric treatment  at  Bridgewater,  Mr.  Burke  began  to  ac- 
cept prescribed  anti-psychotic  and  anti-depressant  medi- 
cation. He  also  initiated  group  and  individual  psychotherapy, 
and  began  to  attend  Alcoholics  Anonymous  meetings.  Over 
the  course  of  the  following  three  years,  Mr.  Burke  made 
steady  progress,  gaining  insight  into  his  mental  illness  and 
prior  substance  abuse,  and  the  loss  of  control  that  culmi- 


nated in  his  mother's  death.  At  the  same  time,  Mr.  Burke 
gradually  developed  empathy,  trust  in  his  caregivers,  emo- 
tional availability,  and  appropriate  strategies  to  cope  with 
anger  and  frustration. 

Mr.  Burke's  Bridgewater  clinicians  recommended  that 
he  be  committed  to  the  less  restrictive  OSH  in  November 
of  1997.  Learning  of  the  clinicians'  recommendation,  Mr. 
Burke's  siblings,  who  reside  in  Western  Massachusetts, 
registered  strong  objections  with  the  Northwest  District 
Attorney's  office.3  A  compromise,  whereby  Mr.  Burke's 
commitment  to  the  Taunton  State  Hospital  Secure  Care 
Unit  would  be  sought,  broke  the  resulting  impasse,  and,  on 
November  11, 1997,  the  court  ordered  Mr.  Burke's  contin- 
ued confinement.  For  the  first  time  in  nine  years,  however, 
his  treatment  would  be  at  a  facility  other  than  Bridgewater. 

At  Taunton,  the  petitioner  continued  to  pursue  long- 
term  psychiatric  rehabilitation.  He  used  the  on-ward  privi- 
leges extended  to  him  responsibly,  and  maintained  his  in- 
volvement in  all  aspects  of  the  treatment  process.  Less 
than  four  months  after  arriving  at  Taunton,  Mr.  Burke  was 
transferred  to  OSH. 

At  Olympus,  Mr.  Burke  soon  earned  off- ward  privi- 
leges, initially  with  staff  accompanying  him,  and,  by  Febru- 
ary of  1999,  without  supervision.  He  purchased  a  pick-up 
truck,  obtained  a  part-time  job  at  a  nearby  produce  mar- 
ket, and  began  working  out  daily  at  a  local  gym.  Despite 
his  expanding  involvement  in  community  life,  Mr.  Burke 
continued  to  participate  actively  in  treatment  at  the  hospi- 
tal. Clinicians  described  him  as  a  "pillar"  of  his  group 
therapy  sessions  and  as  a  positive  role  model  for  other 
patients.  By  April  of  1999,  his  OSH  treatment  team  mem- 
bers were  in  agreement:  Joe  Burke  was  ready  to  leave  the 
hospital. 

Discussion 

Had  he  been  a  civilly  committed  (or  conditional  vol- 
untary) patient,  Mr.  Burke's  discharge  could  have  been 
effectuated  unilaterally  by  his  treatment  team.  Because  of 
Mr.  Burke's  §  16(c)  status,  however,  hospital  personnel 
were  obliged  to  notify  the  District  Attorney  (D.A.)  of  the 
proposed  discharge.  When  they  did  so.  the  government 
petitioned  the  District  Court  for  Mr.  Burke's  continued  com- 
mitment as  provided  in  §  16(e),  thereby  triggering  a  hear- 
ing before  Judge  Herbert  Hodos. 

In  preparation  for  the  hearing,  the  D.A.  had  Mr.  Burke 
examined  by  her  own  expert.  The  latter  never  testified, 
because  he  agreed  with  the  hospital  clinicians  and  the 
Department  of  Mental  Health's  'Mandatory  Forensic  Re- 


24 


ADVISOR 


Fall/Winter  2000 


view'  evaluator  that  Mr.  Burke  was  ready  for  discharge  to 
the  community. 

In  the  face  of  uncontroverted  expert  opinion  that  Mr. 
Burke  was  no  longer  committable.  and  a  spotless  institu- 
tional record.  Judge  Hodos  seized  upon  the  fact  that  Mr. 
Burke  owned  a  cabin  in  Maine  where  he  might  move  if 
released.  Judge  Hodos  asserted  that  such  a  move  would 
separate  Mr.  Burke  from  the  local  out-patient  treatment 
network,  precipitate  a  resumption  of  alcohol  abuse,  and 
lead  to  decompensation  and  potential  violence.  By  his  de- 
cision of  July  13,  1999,  Judge  Hodos  ordered  Mr.  Burke's 
continued  confinement  at  OSH.  To  make  matters  worse, 
Mr.  Burke's  psychiatrist  and  psychotherapist  both  left  OSH 
for  positions  elsewhere  w  ithin  weeks  of  Judge  Hodos'  de- 
cision. 

A  person  without  Joe  Burke's  strength  of  purpose 
might  have  responded  to  these  setbacks  with  frustration, 
anger,  and  regression.  Incredibly,  Mr.  Burke  reacted  by 
resolving  to  work  more  diligently  for  his  release.  He  estab- 
lished positive  relationships  with  his  new  clinicians,  contin- 
ued to  address  the  most  difficult  and  painful  issues  in  therapy, 
and  redoubled  his  effort  to  demonstrate  readiness  for  com- 
munity living. 

On  September  30,  1999,  represented  by  new  coun- 
sel, Mr.  Burke  filed  the  instant  ch.  123  §  9(b)  Application 
For  Discharge  in  Hampden  Superior  Court.  A  de  novo  § 
9(b)  proceeding  was  selected  over  the  more  conventional 
appeal  available  under  §  9(a)  for  three  reasons:  (i)  §  9(a) 
appeals  (which  are  heard  by  the  Appellate  Division  of  the 
District  Court)  are  procedurally  cumbersome  and  time-con- 
suming; (ii)  convincing  the  Appellate  Division  that  the 
heavily  fact-driven  decision  below  was  predicated  on 
error(s)  of  law  was  certain  to  be  an  uphill  battle;  and  (iii)  a 
de  novo  proceeding  would  allow  the  introduction  of  addi- 
tional evidence,  including  evidence  pertaining  to  events 
w  hich  had  occurred  after  Judge  Hodos'  decision,  and,  per- 
haps most  importantly,  permit  Mr.  Burke  -  who  had  de- 
clined to  testify  in  the  District  Court  trial  -  to  take  the 
stand. 

Prior  to  his  Superior  Court  trial,  Mr.  Burke  submitted 
to  another  Mandatory  Forensic  Review  conducted  by  DMH 
psychologist.  Howard  Lester,  Ph.D.  Dr.  Lester's  report, 
which  was  put  into  evidence  by  Mr.  Burke,  concluded  that 
the  petitioner  was  very  likely  to  remain  in  treatment  if  dis- 
charged, and.  therfore,  unlikely  to  decompensate,  engage 
in  substance  abuse,  or  harm  anyone. 

Likewise,  Mr.  Burke's  former  and  current  treatment 
team  members  remained  unanimously  in  support  of  his  dis- 
charge. Through  their  testimony,  and  the  Bridgewater, 
Taunton,  and  Olympus  records  he  introduced,  Mr.  Burke 
was  able  to  document  that  he  had  been  symptom-free  for 
at  least  five  years;  had  not  committed  any  disciplinary  in- 
fractions or  dangerous  acts,  or  used  alcohol  or  illegal  drugs, 
for  twelve  years;  and,  over  the  past  six  years,  had  been 


fully  compliant  with  all  prescribed  treatment. 

A  §  9(b)  petitioner  bears  the  burden  of  proving,  by  a 
preponderance  of  the  evidence:  (i)  that  he  is  not  "mentally 
ill"  as  defined  in  the  DMH  regulations  at  Mass.  Regs.  Code 
tit.  1 04,  §  27.05(  1  )4;  (ii)  that  his  discharge  would  not  cre- 
ate a  "'likelihood  of  serious  harm"  as  defined  in  Mass.  Gen. 
Laws  ch.  123,  §  l5;  or  (iii)  that  his  current  place  of  con- 
finement is  not  the  "least  restrictive  alternative  placement 
wherein  he  may  be  safely  treated.''6  Accordingly,  Mr. 
Burke  called,  and  elicited  favorable  expert  testimony  on 
each  of  these  medico-legal  issues  from  his  former  treating 
psychiatrist,  his  current  treating  psychiatrist,  and  a  foren- 
sic psychologist,  who  had  been  his  clinical  administrator  at 
Bridgewater  and  was  currently  his  psychotherapist  at  OSH. 
In  addition,  supportive  testimony  concerning  Mr.  Burke's 
productive  use  of  psychotherapy  groups,  AA,  vocational 
assistance,  and  privileges  was  provided  by  his  OSH  social 
worker.  The  petitioner's  DMH  case  manager  described 
the  residential,  clinical,  and  case  management  services  Mr. 
Burke  would  use  after  discharge,  and  the  detailed  'Crisis 
Intervention  Plan'  in  place  to  address  the  possibility  of  treat- 
ment non-compliance,  substance  use,  or  decompensation. 
The  DA.  called  no  witnesses. 

Finally,  a  courageous  Joe  Burke  testified  that  he  had 
no  intention  of  moving  to  Maine,  making  unwelcome  over- 
tures toward  family  members,  using  drugs  or  alcohol,  or 
discontinuing  treatment  once  he  was  released  from  OSH. 
He  weathered  the  D.A.'s  cross-examination  with  equa- 
nimity, and  responded  to  Judge  Wernick's  perceptive  ques- 
tioning with  insight  and  candor.  The  past,  said  Mr.  Burke, 
was  immutable.  But  he  had  done  everything  he  could  to 
rehabilitate  himself,  knew  that  he  would  need  psychiatric 
treatment  indefinitely,  and  looked  forward  to  a  new  life  in 
the  community. 

The  Commonwealth  argued  that  Mr.  Burke  remained 
"mentally  ill"  for  purposes  of  commitment  because  his 
schizo-affective  disorder  -  if  it  were  to  become  active  again 
-  could  "grossly  impair  [the  petitioner's]  judgment,  be- 
havior, capacity  to  recognize  reality,  or  ability  to  meet  the 
ordinary  demands  of  life."7  Rejecting  this  interpretation  as 
too  broad,  Judge  Wernick  held  that  "preventive  detention 
of  rational  people  is  not  the  purpose  of  c.  123."  Rather, 
"the  clear  import  of  the  [statutory]  language  used  is  that 
the  disorder  must  presently,  actively  be  impairing  the  indi- 
vidual in  one  or  more  of  the  specified  ways."8 

Judge  Wernick  held,  further,  that,  in  Mr.  Burke's  case, 
the  issues  of  whether  his  discharge  would  create  a  "likeli- 
hood of  serious  harm"  and  whether  OSH  is  the  "least  re- 
strictive alternative  placement  wherein  he  may  be  safely 
treated"  merge.  This  is  because  Massachusetts  law  does 
not  provide  for  involuntary  commitment  to  any  type  of  fa- 
cility less  restrictive  than  OSH  or  countenance  so-called 
"out-patient  commitment."9 

On  the  issue  of  dangerousness.  Judge  Wernick  noted 
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that  the  statute  refers  both  to  a  "likelihood  of  serious  harm" 
and  a  "substantial  risk  of  physical  harm."  While  these  terms 
are  inherently  vague,  a  "determination  of  the  substantiality 
of  risk  involves  balancing  not  only  the  probability  of  harm, 
but  also  the  quantity  of  harm,  and  the  time  frame  within 
which  it  may  occur."10 

The  government  took  the  position  that  Mr.  Burke's 
application  should  be  denied  because  the  killing  of  his  mother 
was  a  horrific  act  of  violence  and  there  was  no  guarantee 
that  he  would  never  become  violent  again  in  the  future. 
Judge  Wernick  strongly  disagreed  with  the  D.A.'s  argu- 
ment, stating,  "the  Commonwealth,  in  short,  appeals  to  fear 
and  uncertainty,  unsupported  by  the  opinion  of  any  expert 
and  contradicted  by  the  opinions  of  [Mr.  Burke's]  entire 
treatment  team  at  OSH  and  by  Dr.  Lester... [T]he  issue  is 
not  whether  it  is  remotely  possible  that  [Burke],  if  released, 
might  someday  resort  to  violence  or  even  homicide,  but 
rather  whether  he  poses  a  substantial  risk  of  doing  so."" 
After  summarizing  the  relevant  evidence  again,  the  Judge 
Wernick  answered  the  question  posed  with  an  equal  mea- 
sure of  confidence  and  eloquence: 

We  do  not  yet  live  in  a  world  that  permits  us  to 
predict  with  certainty  anyone's  future  behavior.  As 
a  result,  when  someone  has  taken  the  life  of  another 
human  being  through  acts  as  violent  and  vicious  as 
those  of  [Burke]  against  his  mother,  while  suffering 
from  a  mental  illness  inducing  such  extreme  psycho- 
sis as  [Burke]  experienced  at  that  time,  it  is  unset- 
tling to  rely  upon  fallible  human  opinion  and  judg- 
ment that  [Burke]  has  recovered  to  the  point  where 
he  can  live  among  us  without  presenting  a  substan- 
tial risk  of  physical  harm  to  others.  The  law,  how- 
ever, requires  the  Court  to  exercise  its  judgment 
based  upon  its  evaluation  of  risk,  not  upon  certainty, 
and,  in  so  doing,  the  Court  must  rely,  at  least  in  part, 
upon  those  experts  most  qualified  to  assess  such 
risk.  The  expert  testimony  here  was  unanimous  and 
it  was  strongly  supported  by  the  empirical  data  re- 
garding [Burke]  obtained  during  his  12  years  of  con- 
finement. The  Court  finds  that  [Burke]  has  met  his 
burden  of  proving  that  his  discharge  from  OSH 
would  not  create  a  likelihood  of  serious  harm  as  de- 
fined in  G.L.  c.  123  sec.  1  .'2 

Conclusion 

The  Burke  decision  is  a  daring  one.  It  moves  the  ju- 
dicial analysis  beyond  over-simplified  notions  of  mental  ill- 
ness, particularly  where  such  illness  is  associated  with  a 
horrible  act,  to  dispassionately  analyze  the  current  status 
of  the  perpetrator  in  light  of  his  clinicians'  testimony  and 
recommendations  and  apply  the  letter  of  the  law.  Judges 
presented  with  similar  petitions  for  discharge  should  be  able 
to  overcome  their  natural  fear  of  violence  to  clearly  ap- 
praise whether  the  risk  of  such  violence  actually  exists  at 
the  present  time. 


Massachusetts  Mental  Health  Parity 
and 

the  Impact  on  Privacy 

Gina  Yarbrough,  Staff  Attorney 
Mental  Health  Legal  Advisors  Committee' 

I.  Introduction 

The  social  stigma  of  mental  illness  is  real  and,  ac- 
cording to  the  United  States  Surgeon  General,  results  in 
prejudice,  discrimination,  and  stereotyping  with  devastat- 
ing effects.2  Discriminatory  limitations  on  health  insurance 
are  evidence  of  this  stigma.  While  many  people  with  psy- 
chiatric conditions  are  denied  even  basic  treatment  options, 
health  care  plans  cover  treatments  for  physical  conditions 
with  far  fewer  restrictions  and  exclusions.3  As  a  result, 
people  diagnosed  with  a  mental  illness  are  often  unable  to 
obtain  quality,  affordable  treatment,  thus  delaying  their  re- 
covery and  potentially  exacerbating  their  illness.4  Parity  in 
health  insurance  coverage  for  physical  and  mental  illnesses 
has  been  promoted  on  the  state  and  federal  level  as  a  ma- 
jor route  toward  reducing  stigma  and  improving  access  to 
health  care.5 

On  May  2,  2000,  Governor  Paul  Cellucci  signed  into 
law  mental  health  parity  legislation  that  requires  Massa- 
chusetts insurers  to  provide  mental  health  benefits  on  a 
nondiscriminatory  basis  for  to  residents  of  the  Common- 
wealth.6 Lauded  as  a  major  victory  for  people  w  ith  mental 
illness,7  this  legislation  broadening  mental  health  benefits 
passed  after  a  long  legislative  effort  involving  mental  health 
consumers  and  their  family  members,8  mental  health  pro- 
fessionals, insurers,  legislators  and  the  Department  of 
Mental  Health  (DMH).9  Support  for  the  parity  bill,  how- 
ever, was  not  unanimous  because,  among  other  things,  it 
repealed  certain  privacy  protections  for  mental  health  in- 
formation. 10  These  privacy  protections  limited  the  amount 
of  information  insurers  could  require  from  providers  in  the 
context  of  the  statutorily-mandated  outpatient  mental  health 
insurance  benefit."  The  new  parity  law  is  reflective  of  the 
tradeoffs  that  occur  in  the  delivery  of  healthcare  betw  een 
accessing  services  and  privacy  with  consumers  having  to 
accept  disclosure  of  sensitive  information  in  order  to  ob- 
tain reimbursement  for  mental  health  services. 

This  article  will  examine  what  impact  the  passage  of 
mental  health  parity  and  the  repeal  of  special  confidential- 
ity protections  may  have  on  the  privacy  of  individuals  in 
Massachusetts.  The  article  will  review  confidentiality  is- 
sues that  arise  in  the  delivery  of  mental  health  sen  ices, 
explain  Massachusetts'  new  mental  health  parity  law.  and 
identify  what  privacy  protections  remain  after  parity  is 
implemented.  Finally,  this  article  will  propose  steps  mental 
health  professionals  and  consumers  may  take  to  protect 
privacy. 
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II.     Confidentiality  and  the  Delivery  of  Mental 
Health  Services  in  Massachusetts 

The  importance  of  confidentiality  in  the  doctor-pa- 
tient relationship  is  well  documented.12  Confidentiality  is 
considered  essential  in  treating  mental  illness  and  is  a  pre- 
requisite to  psychotherapy.13  Individuals  in  Massachusetts 
have  both  federal  and  state  rights  to  confidential  and  privi- 
leged communications  with  psychologists,  psychotherapists, 
social  workers  and  other  mental  health  professionals.14 
Confidentiality  is  both  the  right  of  a  patient  to  have  certain 
information  kept  private  and  the  duty  of  a  professional  to 
refuse  to  disclose  information  obtained  in  the  course  of 
treatment.  Privilege  is  the  legal  right  of  a  patient  to  pre- 
clude his  therapist  from  testifying  or  producing  evidence 
related  to  communications  made  during  therapy.  Confiden- 
tiality requires  a  treatment  professional  to  refuse  to  re- 
lease information  about  an  individual  that  she  has  treated; 
privilege  only  applies  in  the  limited  setting  of  court  or  ad- 
ministrative hearings  and  must  be  asserted  by  the  patient. 

The  right  to  confidential  and  privileged  communica- 
tions is  not  absolute.  An  individual  may  waive  his  right  and 
authorize  disclosures  of  confidential  information.15  As  in 
most  states,  Massachusetts  permits  the  unauthorized  dis- 
closure of  confidential  information  if  a  strong  countervailing 
public  interest  exists.16 

Additionally,  certain  insurers  and  providers  are  allowed 
to  access  mental  health  information  in  order  to  access  or 
maintain  health  insurance  benefits  for  their  subscribers  or 
patients.  Specifically,  they  may  access  all  records  "relat- 
ing to  diagnosis,  course  of  treatment  or  other  services" 
provided  by  mental  health  professionals  for  which  health 
insurance  coverage,  benefits  or  reimbursement  is  sought 
so  long  as  the  policy  or  contract  allows  for  such  access.17 
Furthermore,  pursuant  to  Massachusetts  statutes,  access 
to  mental  health  information  may  be  permitted  for  coordi- 
nation of  benefits  between  two  insurers,  subrogation  (sub- 
stitution of  one  creditor  for  another),  peer  review,  quality 
assurance  or  utilization  review,  and  benefit  management 
procedures  applied  and  implemented  in  good  faith.18  These 
statutes  do  not  explicitly  limit  the  type  or  amount  of  infor- 
mation that  can  be  disclosed  to  obtain  reimbursement  and 
do  not  explicitly  require  consent  prior  to  disclosure.19  When 
a  mental  health  professional  furnishes  information  in  these 
situations  it  does  not  amount  to  either  a  breach  or  a  waiver 
of  the  right  to  confidentiality.20 

Massachusetts  mental  health  confidentiality  statutes 
were  promulgated  during  an  era  of  fee-for-service  insur- 
ance when  medical  records  were  kept  in  the  individual 
practitioner's  office.  These  laws  have  not  kept  pace  with 
the  significant  changes  that  have  occurred  in  Massachu- 
setts with  health  care  now  being  managed  by  large  corpo- 
rations, many  with  multi-state  operations.  Current  confi- 
dentiality protections  also  do  not  address  technological  de- 
velopments that  have  resulted  in  the  computerization  of 
health  records  and  the  creation  of  large  databases. 21  Due 


to  these  changes,  the  number  of  persons  who  have  access 
to  confidential  medical  records  has  increased  significantly 
with  access  and  disclosure  of  confidential  health  informa- 
tion occurring  in  ways  that  cannot  always  be  predicted  or 
known  about.22  The  result,  as  seen  below,  is  that  issues  of 
privacy,  confidentiality,  and  access  to  services  are  now  in- 
extricably linked. 

Privacy  was  not  a  major  issue  in  1 976,  when  Massa- 
chusetts' subscribers  became  legally  entitled  to  a  limited 
benefit  of  $500  for  outpatient  mental  health  services.23  In 
order  for  subscribers  to  obtain  this  mental  health  benefit, 
health  insurance  companies  were  allowed  access  to  confi- 
dential mental  health  information,  but  were  prohibited  from 
disclosing  this  information  to  third  parties.24  Given  the  re- 
striction on  the  benefit  and  the  fact  that  mental  health  care 
was  being  provided  under  a  fee-for-service  model,  privacy 
concerns  were  not  in  the  forefront. 

Beginning  in  the  1990's,  some  Massachusetts  health 
insurance  companies  attempted  to  cut  costs  by  tightly  man- 
aging their  subscriber's  use  of  mental  health  and  substance 
abuse  benefits  and,  in  some  cases,  hired  separate  compa- 
nies to  administer  their  mental  health  plans.25  This  change 
resulted  in  the  unlimited  use  and  abuse  of  confidential  in- 
formation by  some  insurers.26  Some  insurers  required  pro- 
viders to  disclose  excessively  explicit  confidential  patient 
information  or  required  disclosure  under  questionable  cir- 
cumstances.27 For  example,  one  insurer  required  subscrib- 
ers to  call  an  800-telephone  number  and  reveal  intimate 
details  of  their  lives  to  non-clinicians  in  order  to  gain  ac- 
cess to  mental  health  treatment.28  Insurers  also  required 
mental  health  professionals  to  share  detailed  personal  in- 
formation about  their  patients  in  order  to  be  reimbursed  for 
more  than  a  handful  of  sessions.29  In  some  cases,  confi- 
dential information  and  psychiatric  records  were  comput- 
erized resulting  in  unauthorized  disclosures.30  Some  man- 
aged care  plans  removed  mental  health  professionals  who 
informed  patients  that  insurers  would  not  authorize  addi- 
tional care  that  was  clinically  warranted.31 

In  response  to  these  practices,  the  Massachusetts 
Legislature  passed  Chapter  8  of  the  Acts  of  1996  "An  Act 
Further  Protecting  the  Confidentiality  of  Patients"  (here- 
inafter Chapter  8).  This  law  greatly  increased  privacy  pro- 
tections for  mental  health  consumers  by  substantially  limit- 
ing what  confidential  information  insurers  could  obtain  and 
subsequently  disclose.32  Chapter  8  contained  two  key  pro- 
visions: (1)  health  care  companies  can  only  require  con- 
sent to  disclosure  of  name,  diagnosis,  and  date  and  type  of 
service  rendered  for  subscribers  to  obtain  the  minimal 
mandated  outpatient  mental  health  benefit,J3and  (2)  an 
HMO  or  medical  service  corporation  cannot  "acquire  or 
disclose  any  communication  by  a  member  to  a  psycho- 
therapist arising  out  of  the  outpatient  diagnosis  or  treat- 
ment of  a  mental  or  nervous  condition  without  the  express 
and  informed  written  consent  of  the  member."34 

Although  Chapter  8  had  limited  application,  it  was 


Fall/Winter  2000 


ADVISOR 


27 


one  of  the  rare  legislative  responses  to  managed  care  and 
recognized  by  the  Surgeon  General  as  a  national  model  for 
privacy.35  By  decreasing  the  amount  of  information  insur- 
ers could  require,  Chapter  8  arguably  made  it  more  likely 
that  individuals  would  seek  mental  health  services.  Indeed, 
research  shows  that  "[a]s  the  amount  and  sensitivity  of 
information  made  available  to  third-party  reviewers  in- 
creases, a  corresponding  decrease  on  the  part  of  some 
individuals  to  seek  treatment  is  likely.'56  Although  individu- 
als may  have  been  encouraged  to  seek  mental  health  ser- 
vices under  the  protection  of  Chapter  8,  in  fact  adequate 
mental  health  services  continued  to  be  unavailable  due  to 
discriminatory  limitations  on  mental  health  benefits. 

III.  Massachusetts  Mental  Health  Parity  and  the 
Repeal  of  Chapter  8 

The  mental  health  parity  movement  is  fueled  by  the 
desire  to  end  discrimination  in  the  healthcare  system  and 
ensure  that  mental  illness  is  adequately  covered.  Once  the 
issue  of  extending  benefits  is  raised,  however  the  compet- 
ing issues  of  privacy  and  disclosure  must  be  addressed. 
Parity  has  been  proposed  as  a  means  to  ensure  access  to 
mental  health  services.  Privacy  and  confidentiality  are  nec- 
essary to  enable  individuals  to  seek  mental  health  treat- 
ment. While  privacy  and  parity  are  arguably  equally  es- 
sential means  to  the  same  end,  consumers  in  Massachu- 
setts were  forced  to  compromise  and  accept  the  repeal  of 
Chapter  8  privacy  protections  in  order  to  obtain  parity.37 

The  term  "parity"  is  routinely  used  to  describe  all 
forms  of  mental  health  benefits  reform  legislation,  how- 
ever "parity"  generally  does  not  result  in  true  equality  in 
healthcare  coverage.  For  example,  in  1996  the  Congress 
enacted  federal  mental  health  parity.38  Although  federal 
mental  health  parity  is  extremely  limited  and  easily  evaded39 
it  set  the  stage  for  a  number  of  state  initiatives.  In  May 
2000,  Massachusetts  joined  thirty  other  states,  including  all 
of  the  New  England  states,  in  passing  some  form  of  men- 
tal health  parity  legislation.40 

Mental  health  parity  in  Massachusetts  requires  equi- 
table coverage  by  certain  insurers  for  the  diagnosis  and 
treatment  of  "biologically-based  illnesses"  such  as  schizo- 
phrenia and  bipolar  disorder.41  Policies  must  provide  medi- 
cally-necessary benefits  for  the  treatment  and  diagnosis 
of  other  non-biologically  based  mental  disorders  in  the  Di- 
agnostic and  Statistical  Manual  of  Mental  Disorders  (DSM) 
for  a  minimum  of  60  inpatient  days  and  24  outpatient  visits 
per  year.  Psychopharmacological  and  neuropsychological 
assessment  services  will  be  covered  as  medical  benefits. 

Children  will  be  able  to  obtain  benefits  for  diagnosis 
and  treatment  of  non-biologically  based  mental,  behavioral, 
or  emotional  disorders  that  substantially  limit  or  interfere 
with  the  child's  function  or  social  interaction  and  the  inter- 
ference is  documented.42  Referrals  may  come  from  the 
child's  pediatrician  or  mental  health  professional  and  in- 
surers must  continue  to  provide  benefits  to  adolescents 
beyond  age  19  who  are  in  an  ongoing  course  of  treatment 


until  that  course  of  treatment  is  completed  and  while  the 
benefit  contracts  remain  in  effect.  In  addition,  the  legisla- 
tion will  expand  mental  health  benefits  for  substance  abus- 
ers who  are  dually  diagnosed  and  for  rape  victims.43  Men- 
tal health  parity  will  go  into  effect  in  Massachusetts  on 
January  1,  2001  for  large  businesses  and  on  January  1, 
2002  for  certain  small  group  and  non-group  health  benefit 
plans.44 

Chapter  8  privacy  protections  were  abolished  under 
the  new  parity  legislation.45  Insurers  concerned  about  the 
potential  for  increased  costs46  would  not  support  parity  until 
treatment  of  adults  was  limited  to  biologically-based  disor- 
ders and  Chapter  8  was  repealed.47  With  regard  to  the 
repeal  of  Chapter  8,  insurers  argued  that  they  needed  in- 
formation to  assure  quality  care  and  that  parity  will  be  un- 
dermined if  privacy  rights  are  different  for  mental  health 
care.48  Parity  proponents  such  as  the  Parent  Professional 
Advocacy  League  and  DMH  accepted  repeal  of  Chapter 
8  pointing  to  the  importance  of  achieving  parity  in  order  to 
increase  access  to  mental  health  services,  especially  for 
children.49  They  came  to  believe  that  the  parity  law  offers 
sufficient  confidentiality  and  disclosure  protections  and  that 
confidentiality  will  be  maintained  because  only  a  licensed 
mental  health  professional  may  authorize  or  deny  mental 
health  services.50  In  addition,  the  parity  law  also  prohibits 
insurers  from  requiring  more  information  to  authorize  mental 
health  services  than  is  required  for  authorization  of  other 
health  services.  Parity  proponents  contend  that  this  equal 
treatment  will  reduce  the  stigma  of  mental  illness.51 

Groups  such  as  the  Massachusetts  Psychiatric  Soci- 
ety and  the  Mental  Health  Consumer  Initiative  oppose  the 
repeal  of  Chapter  8. 52  Opponents  of  the  repeal  of  Chapter 
8  believe  that  without  explicit  prohibitions,  insurers  will  re- 
quire detailed  psychotherapy  information  even  though  they 
do  not  legitimately  need  it.53  They  point  to  the  fact  that 
these  very  problems  led  to  the  passage  of  Chapter  8. 54 
Furthermore,  they  conclude  that  more  not  less  protections 
is  needed  because  managed  care  companies  continue  to 
seek  detailed  patient  information  in  violation  of  Chapter 
8. 55  They  note  that  confidentiality  protections  will  not  in- 
crease with  parity  because  disclosure  is  not  limited  only  to 
licensed  clinicians;  rather  the  new  law  states  that  only  li- 
censed clinicians  may  make  decisions  regarding  the  au- 
thorization or  denial  of  benefits. 56  Nor  do  they  believe  that 
access  is  assured  because  a  licensed  clinician  employed 
by  the  insurer  is  making  ecisions.57  Finally,  they  assert  that 
consumers  will  be  deterred  from  seeking  treatment  due  to 
a  belief  that,  after  parity,  insurers  will  no  longer  be  explic- 
itly limited  in  what  confidential  mental  health  information 
they  may  acquire  and  or  subsequently  disclose.58 

Supporters  of  Chapter  8  prioritize  privacy  at  the  ex- 
pense of  accessing  mental  health  sen  ices  while  parity  pro- 
ponents see  access  to  mental  health  services  as  more  press- 
ing than  individual  privacy.  These  two  opposing  positions 
in  the  parity'  debate  reflect  the  underlying  dilemma  that  has 
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been  in  play  since  1976:  how  to  ensure  access  to  mental 
health  services  without  losing  privacy.  While  it  may  not  be 
possible  to  resolve  this  dilemma,  it  is  clear  that  it  is  difficult 
to  ensure  access  to  services  without  privacy  protections 
and  that,  despite  the  deletion  of  Chapter  8,  fundamental 
privacy  protections  still  exist. 

IV.  Privacy  After  Massachusetts  Mental  Health 
Parity 

It  is  apparent  that  the  privacy  of  subscribers  under 
parity  will  depend  in  part  on  the  repeal  of  Chapter  8,  as 
well  as  on  the  larger  privacy  questions  raised  by  the  imple- 
mentation of  parity.  Under  parity  insurers  will  now  be  able 
to  require  -  as  a  condition  of  receiving  benefits  -  consent 
to  the  disclosure  of  information  regarding  services  for 
mental  disorders  to  the  same  or  similar  extent  that  they 
require  consent  for  the  disclosure  of  information  for  other 
medical  conditions.59  This  standard  is  linked  to  and  relies 
on  the  individual  practices  of  insurers  thereby  making  it 
difficult  to  advise  subscribers,  mental  health  professionals, 
and  others,  prior  to  the  implementation  of  parity,  what  in- 
formation will  be  requested. 

Putting  aside  the  issue  of  whether  mental  health  in- 
formation deserves  special  protection,  there  are  a  number 
of  questions  remaining.  What  information  do  insurers  re- 
quire for  medical  conditions?  What  information  will  mental 
health  providers  be  asked  to  provide?  Will  this  information 
be  limited  to  billing  information  or  will  providers  also  be 
asked  for  confidential  and  privileged  information?  In  what 
circumstances  will  providers  be  asked  for  this  informa- 
tion? How  will  medical  necessity,  currently  undefined  in 
the  parity  legislation,  be  interpreted  and  who  will  make  these 
determinations.  How  will  this  issue  of  medical  necessity 
affect  the  information  required  from  mental  health  provid- 
ers? These  questions  cannot  be  answered  until  parity  is 
implemented.  There  may  be  some  guidance  however  for 
consumers  and  providers  alike  from  reviewing  the  experi- 
ence of  parity  implementation  by  the  Group  Insurance 
Commission  (GIC),  the  agency  charged  with  providing 
benefit  coverage  for  Massachusetts  state  employees  and 
retirees.  A  review  of  state  and  federal  privacy  law  that 
will  exist  after  parity  is  implemented  may  also  assist  in  the 
determination  of  what  protections  subscribers  will  have 
when  Chapter  8  is  repealed  and  insurers  may  require  dis- 
closure of  mental  health  information  as  it  would  of  other 
health  information. 

A.  GIC  Parity  Experience 

GIC  implemented  mental  health  parity  in  1993  for  its 
indemnity  and  PPO  plan  members  and,  in  1998,  extended 
mental  health  parity  to  its  HMOs.60  GIC  parity  requires 
plans  to  provide  all  "medically  necessary"  outpatient,  inpa- 
tient, and  intermediate  levels  of  mental  health  care,  and 
substance  abuse  services  (not  just  for  dually-diagnosed 
patients).61  There  are  no  day  or  financial  limits  for  any 
mental  health  or  substance  abuse  conditions.62  Although 


more  comprehensive,  the  GIC  model  informed  the  design 
of  the  state  parity  legislation63  and  research  generated  from 
the  GIC  parity  experience  assisted  in  the  passage  of  parity 
on  the  federal  level.64 

It  is  difficult  at  this  time  to  measure  the  benefits  of 
GIC  parity.  There  have  been  no  studies  of  the  impact  of 
parity  on  the  mental  health  services  provided  by  its  HMOs.65 
Unfortunately  GIC  does  not  request  information  from  its 
health  plans  regarding  how  much  health  care  is  being  pro- 
vided.66 Anecdotal  reports  from  HMOs  that  indicate  an 
increase  in  mental  health  services67  are  not  particularly 
useful  in  measuring  the  benefits  of  GIC  parity. 

In  order  to  provide  health  benefits,  the  GIC  requires 
information  from  subscribers  and  providers.  The  type  of 
information  GIC  requires  depends  on  the  purpose  for  which 
the  information  is  used.  For  example,  GIC  requires  similar 
types  of  administrative  information  for  medical  and  mental 
health  claims:  diagnosis  and  treatment  code.68  Subscribers 
may  at  times  be  asked  for  more  sensitive  information  for 
the  purpose  of  triaging  calls  or  utilization  review.  GIC  re- 
quires that  plans  arrange  for  prompt  treatment  depending 
on  the  severity  of  the  patient's  presenting  problems  and 
believes  that  certain  information  is  critical  for  referring 
subscribers  for  the  appropriate  level  of  care.  Thus  the 
plans'  master-level  clinicians  sometimes  ask  detailed  ques- 
tions in  an  effort  to  assess  the  urgency  or  severity  of  the 
subscriber's  condition  over  the  telephone.  Plans  generally 
authorize  between  eight  to  ten  outpatient  visits.  If  more 
outpatient  treatment  is  requested,  additional  information  is 
required.  Typically,  the  plan's  clinical  case  manager  dis- 
cusses the  patient's  clinical  status  and  treatment  goals  with 
the  treating  clinician. 

GIC  has  had  the  experience  of  implementing  mental 
health  parity  with  and  without  Chapter  8.  Some  plan  clini- 
cal intake  clinicians  reported  extreme  concerns  with  Chap- 
ter 8  believing  that  they  could  not  ask  questions  to  assess  a 
patient's  safety  and  ensure  that  the  authorized  benefit  is 
sufficient  to  address  the  subscriber's  needs.  GIC  has  ad- 
vised these  clinicians  that  while  Chapter  8  prevents  plans 
from  denying  benefits  when  its  subscribers  refuse  to  an- 
swer questions,  it  does  not  prohibit  clinicians  from  asking 
subscribers  questions  designed  to  elicit  detailed  informa- 
tion. 

The  GIC  experience  shows  that  the  plans  believe  there 
is  a  need  for  information  and,  although  there  was  a  strict 
statutory  requirement  to  limit  insurer  access  to  informa- 
tion, the  GIC  interpreted  the  law  in  a  way  to  allow  insurers 
agents  to  access  information  they  thought  was  necessary. 
The  real  question  is  whether  GIC's  interpretation  came  at 
the  expense  of  the  objectives  of  Chapter  8  and  patient  pri- 
vacy. Indeed  insurers  can  and  should  implement  parity  in 
line  with  Chapter  8  disclosure  requirements  instead  of  at- 
tempting to  apply  broad  disclosures  beyond  what  was  re- 
quired previously.  Furthermore,  the  GIC  experience  shows 
that,  if  privacy  abuses  start  to  appear  after  the  implemen- 
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tation  of  parity,  the  Legislature  should  not  hesitate  to  rein- 
state Chapter  8  or  other  similar  privacy  protections. 

The  GIC  parity  experience  does  not  inform  or  pre- 
dict what  will  happen  under  parity  but  it  is  an  important 
reminder  that  parity  and  Chapter  8  protections  have  coex- 
isted and  could  be  reconciled  again.  Data  should  be  gath- 
ered and  analyzed  to  further  shed  light  on  the  tension  be- 
tween privacy  and  access  to  services  (i.e.  whether  parity 
can  be  actualized  if  insurers  are  allowed  access  to  infor- 
mation formerly  protected).  Taking  into  account  the  GIC 
experience,  it  is  not  apparent  what  the  ultimate  price  con- 
sumers will  have  to  pay  for  these  disclosures.  Obviously 
they  receive  an  immediate  benefit  in  the  form  of  mental 
health  services.  However,  it  is  unclear  how  the  fact  of 
these  disclosures  will  effect  overall  access  to  benefits  in 
the  future.  As  in  other  areas  of  health  law,  access  to  ser- 
vices and  patient  protections  both  will  be  maximized  when 
consumers  and  providers  are  able  to  use  the  law  to  their 
benefit.  Therefore,  it  is  useful  to  examine  existing  legal 
protections  for  guidance  on  what  the  impact  on  Massa- 
chusetts consumer's  privacy  will  be  when  Chapter  8  is 
repealed  and  mental  health  parity  is  implemented  in  Janu- 
ary 2001. 

B.  Legal  Protections  after  Parity 

In  Massachusetts  an  individual  has  a  general  right  to 
privacy,  including  privacy  of  his  medical  information.69  The 
Supreme  Judicial  Court  has  held  that  "all  physicians  owe 
their  patients  a  duty,  for  violation  of  which  the  law  pro- 
vides a  remedy  not  to  disclose  without  the  patient's  con- 
sent medical  information  about  the  patient  .  .  .  gained  in 
the  course  of  the  professional  relationship."70  The  Massa- 
chusetts Patient  Bill  of  Rights  provides  that  every  patient 
or  resident  of  a  facility  has  the  right  to  confidentiality  of  all 
records  and  communications  to  the  extent  provided  by  law 
and  privacy  during  medical  treatment  or  other  rendering  of 
care. 71 

The  Patient  Bill  of  Rights  further  defines  these  rights 
and  specifically  grants  a  third  party  payor,  in  determining 
eligibility  and  coverage,  the  right  to  inspect  and  copy  the 
records  relating  to  diagnosis,  treatment  or  other  services 
provided  to  the  claimant  if  the  payer  is  allowed  to  do  so 
under  the  insurance  contract  that  it  has  with  the  claim- 
ant.72 HMOs  and  nonprofit  hospitals  are  also  permitted 
under  state  law  to  use  or  disclose  patient  information  in  a 
number  of  situations,73  including  coordination  of  benefits, 
subrogation,  peer  review  or  utilization  review,  billing  and 
audits.74  Generally,  third  party  payers  are  required  to  ob- 
tain dated  "plain  language"  written  authorization  from  an 
insured  for  release  of  the  insured's  medical  information. 75 
However,  in  certain  circumstances  third  party  payors  may 
disclose  information  about  the  insured  without  consent.76 

These  statuory  provisions  were  put  in  place  largely 
before  the  dominance  of  large  managed  care  companies 
and  HMO's  in  the  delivery  of  health  care  services.  The 
statutes  have  not  been  subject  to  authoritative  judicial  in- 


terpretation; indeed  there  are  no  SJC  cases  clarifying  these 
provisions.  Furthermore,  it  is  unclear  how  these  provisions 
will  come  into  play  under  parity  when  mental  health  pro- 
viders will  be  required  to  release  information  for  reimburse- 
ment. As  in  the  past,  consumers  will  have  to  rely  on  their 
mental  health  clinician  as  the  gatekeeper  to  protect  their 
privacy. 

Within  the  existing  statutory  framework,  special  pro- 
tections for  mental  health  information  still  exist.  In  Com- 
monwealth v.  Kobrin,  a  case  involving  a  psychotherapist's 
refusal  to  turn  over  confidential  patient  records  during  a 
Medicaid  fraud  investigation,the  Massachusetts  Supreme 
Judicial  Court  (SJC)  attempted  to  reconcile  the  competing 
interests  of  patient  privacy  and  the  federal  government's 
need  to  ensure  the  continued  viability  of  the  Medicaid  pro- 
gram.77 The  SJC  found  that,  absent  specific  authorization 
from  the  patient,  the  Commonwealth  is  entitled  only  to  that 
information  "necessary  to  fully  disclose  the  extent  of  the 
services  provided"  including  the  times  and  length  of  the 
appointments,  fees,  patient  diagnosis,  treatment  plan  and 
recommendations  and  somatic  therapies.78  Furthermore, 
the  SJC  found  that  records  detailing  patient's  thoughts,  feel- 
ings and  impressions  or  psychotherapeutic  dialogues  are 
protected  and  must  not  be  disclosed  without  authorization.79 
And,  even  though  the  Medicaid  program  requires  provid- 
ers to  keep  records,  the  Court  found  that  records  of  psy- 
chotherapy do  not  have  to  be  kept,  as  they  are  irrelevant  to 
the  Medicaid  reimbursement  process.80 

In  Kobrin,  the  SJC  balanced  the  right  of  patients  to 
privacy  with  that  of  the  state  government  to  access  patient 
records  and,  while  recognizing  the  government's  legitimate 
need  for  information,  limited  access  to  information  that  was 
relevant  to  meet  the  recognized  purpose.  Moreover,  the 
SJC  specifically  found  that  psychotherapy  records  are  spe- 
cially protected  information  and  not  relevant  to  the 
government's  interests  in  preventing  fraud.  This  issue  of 
testimonial  privilege  issues  raised  by  Kobrin  may  be  analo- 
gized to  parity's  consent  requirements  and  offer  guidance 
as  to  what  information  mental  health  professionals  will  be 
required  to  provide  to  insurers  in  order  to  obtain  reimburse- 
ment for  mental  health  services.  Although  the  new  parity 
law  requires  consent  to  the  disclosure  of  mental  health  to 
the  same  or  similar  extent  as  medical  information,  this  law 
is  not  an  exception  to  the  psychotherapist-patient  privilege. 
Thus,  mental  health  professionals  cannot  disclose  infor- 
mation that  is  protected.  Although  exceptions  to  the  laws 
of  confidentiality  and  privilege  allow  insurers  to  access 
subscriber's  records  to  make  payments,  if  the  principles  of 
Kobrin  are  extended,  insurers  may  be  limited  in  the  scope 
of  information  they  may  require  as  a  condition  for  receix  - 
ing  benefits  to  information  strictly  relevant  to  reimburse- 
ment. If  the  occasion  arises  and  the  facts  set  properly  be- 
fore the  court,  the  parity  statute  will  be  interpreted  by 
Massachusetts  courts  in  light  of  a  strong  and  substantial 
interest  in  protecting  a  patient's  right  to  privacy.  Thus  the 
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elimination  of  Chapter  8  protections,  under  the  new  parity 
law  does  not  and  should  not  give  rise  to  limitless  requests 
for  information  from  providers  and  consumers  or  to  whole- 
sale disclosure  of  privileged  patient  information. 

V.  Remedies 

Patients  and  providers  should  become  knowledge- 
able in  and  attempt  to  enforce  existing  protections  to  en- 
sure patient  confidentiality  as  Massachusetts  parity'  is  imple- 
mented. Providers  should  take  the  following  steps:  ( 1 )  prior 
to  or  at  the  early  stages  of  the  therapeutic  relationship, 
inform  their  patients  of  the  existence  of  the  confidential 
relationship  and  also  of  the  statutory  limitations;81  (2)  ad- 
vise insurers  that,  without  patient  authorization,  they  can 
only  provide  basic  diagnostic  and  administrative  informa- 
tion;82 (3)  limit  disclosures  to  the  information  requested 
and  or  authorized  under  the  release  or  Massachusetts  law;8 3 
and  (4)  report  insurers'  abuses  of  requests  for  the  disclo- 
sure of  information  to  the  Consumer  Protection  Division 
of  the  Office  of  the  Massachusetts  Attorney  General  and 
the  Division  of  Insurance  as  well  as  to  accrediting  organi- 
zations such  as  the  National  Committee  for  Quality  Insur- 
ance and  Joint  Commission  on  Accreditation  of  Healthcare 
Organizations.84 

To  protect  their  own  confidentiality,  patients  should 
carefully  review  and,  to  the  extent  possible,  individually 
tailor  their  authorization  for  release  forms.  For  example, 
patients  may  want  to  limit  the  scope  of  their  release  to 
prohibit  disclosure  of  their  psychotherapy  records  or  to 
ensure  that  information  is  disclosed  only  to  authorized  cli- 
nicians. Patients  should  also  request  a  copy  of  their  records 
to  ensure  their  accuracy  and  correct  and/or  amend  these 
records  if  necessary.  The  right  to  access  one's  own  health 
records  may  be  limited  however  when  records  are  for 
mental  health  treatment.85  Similarly,  although  a  patient  has 
the  right  to  information  collected  and  maintained  in  con- 
nection with  insurance  transactions  she  may  only  access 
mental  health  records  maintained  by  her  insurance  com- 
pany with  the  approval  of  the  qualified  professional  who 
treated  the  patient  or  another  qualified  mental  health  pro- 
fessional.86 

Patients  have  remedies  for  unauthorized  and  unnec- 
essary disclosures.  Patients  may  complain  to  the  relevant 
boards  that  license  their  own  clinicians  and  those  of  the 
insurance  company  clinician  who,  under  parity,  will  be  solely 
responsible  for  authorizing  or  denying  care.87  Patients  also 
may  have  causes  of  action  that  include  breach  of  contract, 
defamation,  invasion  of  privacy,  negligence  and  breach  of 
fiduciary  duty.88  These  remedies  may  be  more  theoretical 
than  real  as  it  is  difficult  to  identify  and  document  such 
disclosures.  In  order  to  obtain  mental  health  benefits  under 
the  new  parity  law,  patients  must  consent  to  disclosure  of 
information.  Thus,  disclosures  by  providers  or  insurers  may 
become  legitimate  when  the  patient  has,  albeit,  unwittingly, 
consented  to  the  disclosures.89  Finally,  professionals  are 


shielded  from  liability  for  medical  disclosures  relevant  to 

coverage.90 

VI.  Conclusion 

The  enactment  of  parity  is  another  chapter  in  bal- 
ancing the  competing  interests  of  accessing  services  and 
privacy.  While  parity  may,  in  principle,  increase  the  avail- 
ability of  mental  health  services,  the  loss  of  explicit  privacy 
protections  may,  in  practical  terms, discourage  individuals 
from  seeking  mental  health  services  and  increase  the  bur- 
den on  providers  so  as  to  render  the  benefit  less  than  the 
equality  the  Legislature  intended.  Thus,  the  implementa- 
tion of  parity  must  be  closely  monitored  both  as  to  its  im- 
pact on  increasing  access  to  mental  health  services  and  its 
impact  on  consumer  privacy  rights.  Mental  health  profes- 
sionals and  consumers  should  educate  each  other  during 
the  initial  stages  of  implementation  of  the  new  law  and  test 
which  of  the  protections  they  still  have  under  parity.  De- 
pending on  Massachusetts'  experience  with  parity,  profes- 
sionals and  patients  may  need  to  seek  additional  privacy 
guarantees  through  legislative  and  judicial  processes. 
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Medicaid's  FY01 
Behavioral  Health 
Carveout  Contract 

Susan  Fende 11,  Senior  Attorney 

The  Massachusetts  Behavioral  Health  Partnership,1 
which  manages  mental  health  services  for  over  one  half 
million  low-income  persons  in  the  Commonwealth,2  recently 
signed  a  contract  amendment  with  the  Division  of  Medical 
Assistance  (DMA)  to  manage  those  services  for  a  fifth 
year.3  The  Commonwealth  pays  the  Partnership  a  set  fee 
or  capitation  rate  per  Medicaid  enrollee  to  provide  all  men- 
tal health  services  for  that  individual.4  If  the  Partnership 
spends  less  for  services  than  the  capitation  rate,  it  can  keep 
those  savings  up  to  a  certain  amount.  If  it  spends  more 
than  the  capitation  rate,  the  Partnership  must  pay  for  a 
part  of  those  services  out  of  its  own  coffers.  In  addition, 
the  Commonwealth  pays  the  Partnership  a  set  amount  for 
administration  and  profit,  as  well  as  bonuses  and  adminis- 
trative subsidies  associated  with  performance  standards 
that  the  Partnership  is  expected  to  meet.5  Below  is  a  de- 
scription of  some  of  the  significant  changes  in  the  FY01 
Partnership  contract  from  prior  year  arrangements. 

Earnings 

All  risk  sharing  was  eliminated  from  the  Year  1  con- 
tract6 and,  since  Year  2,  the  risk  to  the  Partnership  from 
overspending  the  capitation  rate  has  increasingly  dimin- 
ished up  to  the  present.7 

In  the  past  three  years,  the  Partnership  could  earn 
significantly  more  money  from  meeting  certain  "perfor- 
mance standards"  than  from  underspending  the  amounts 
received  from  the  Commonwealth  for  mental  health  ser- 
vices.8 DMA  stated  that  it  had  increased  the  potential  earn- 
ings from  performance  standards  to  compensate  for  the 
loss  of  potential  earnings  from  underspending  following  the 
Year  1  contract.9  The  Year  5  contract  returns  to  a  formula 
that  provides  increased  incentives  to  cut  costs  in  order  to 
make  profits,  and  makes  it  easier  to  achieve  those  earn- 
ings.10 The  total  permissible  amount  of  savings  that  the 
Partnership  could  retain  in  Year  4  was  $1.35  million,  in 
Year  5  it  is  $3.3  million."  The  Partnership  is  looking  to  its 
regional  managers  to  fulfill  this  profit  potential.  In  particu- 
lar, the  managers  are  to  look  at  such  issues  as  emergency 
room  utilization,  recidivism,  inpatient  days  per  1 000  enroll- 
ees,  outpatient  units  per  1 000  enrollees,  and  distribution  of 
modality  (e.g.,  family  and  group  therapy  versus  individual 
therapy;  medication  versus  therapy).  The  Partnership  will 
hold  regional  managers  accountable  for  managing  to  a  bud- 
get and  maintaining  community  tenure  of  enrollees.12 

In  addition,  the  Partnership's  administrative  budget 
has  increased  from  $15.4  million  in  year  one13  to  slightly 
over  $19.5  million  in  year  5. 14  The  reported  jump  in  admin- 


istrative earnings  from  12  to  18%  of  the  total  earnings15 
does  not  include  the  potential  administrative  subsidies  to- 
taling almost  a  million  dollars  that  are  part  of  the  perfor- 
mance standards.16  Nor  does  it  include  slightly  over  one 
million  dollars  for  managing  the  acute  care  of  Department 
of  Mental  Health  clients.'7 
Capitation  Rates 

DMA  is  increasing  the  capitation  rates  it  pays  to  the 
Partnership,  partially  in  recognition  of  recent  increases  in 
rates  the  Partnership  pays  to  substance  abuse  providers, 
actual  service  costs  due  to  utilization,  and  the  cost  of  new 
initiatives.18  The  capitation  rates  are  increasing  from  ap- 
proximately $20  in  FY00  for  the  Families  and  Children  rat- 
ing category19  to  $22.06  per  member  per  month,  from 
$96.50  for  the  Disabilities  rating  category20  to  $  1 0 1 .75  per 
member  per  month,  and  from  $61 .06  for  the  MassHealth 
Basic  rating  category21  to  $80.50  per  member  per  month.22 

Beginning  October  1 , 2000,  the  Partnership  increased 
rates  for  outpatient  services  an  average  of  8.25%,  and  the 
rates  for  inpatient  services  an  average  of  11%.23  DMA 
plans  to  reimburse  the  Partnership  for  the  cost  of  the  in- 
crease-approximately $12.75  million.24  This  rate  increase 
is  not  yet  funded  and  DMA  and  the  Partnership  are  relying 
on  a  supplemental  appropriation  from  the  legislature.25  The 
amount  to  be  paid  to  the  Partnership  for  DMH  services  is 
approximately  $22.7  million,26  down  from  $23.1  million  in 
the  prior  fiscal  year.27 

Performance  Standards 

The  number  of  performance  standards  decreased 
from  20  in  FY0028  to  16  in  FY01.29  The  amount  of  bo- 
nuses decreased  from  $6.7  million  in  FY00  to  $3.25  million 
in  FY01,  the  amount  of  potential  penalties  also  decreased 
from  $3.7  million  to  $1.8  million,30  and  the  amount  of  ad- 
ministrative subsidies  increased  from  $700,000  to 
$937,000. 31Some  performance  standards  were  dropped 
because  the  Commonwealth  is  in  the  process  of  issuing  a 
request  for  proposals  (RFP)  to  manage  mental  health  ser- 
vices for  Medicaid  recipients.32  Since  the  contract  awarded 
through  the  RFP  process  will  begin  in  FY02  and  the  Part- 
nership is  not  the  guaranteed  winner  of  that  bid  process. 
DMA  did  not  want  to  implement  performance  standards 
that  relied  upon  claims  data  that  would  not  be  available 
until  long  after  the  Partnership's  FY01  contract  ended.33 

The  standards  are  as  follows:34 
1.  Consumer  satisfaction  teams:  This  worthwhile 
project  is  expanded  to  include  completion  of  30  sat- 
isfaction reports  and  analysis  of  results  -  both  by  the 
consumer  advocacy  groups  contracted  to  perform 
the  surveys.  Last  year,  the  teams  looked  at  a  small 
number  of  inpatient  and  day  treatment  providers. 
This  year,  it's  expanded  to  structured  outpatient  ad- 
diction programs  and  outpatient  facility  providers. 
In  addition,  a  satisfaction  survey  instrument  for  ado- 
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lescents  who  have  used  community-based  services 
or  their  families  is  to  be  developed. 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$350,000 

up  to  $245,000 

$125,000 


Self  Help  and  Peer  Support  Activities:  Continua- 
tion of  one  peer  support  group  in  each  of  the 
Partnership's  regions,  a  statewide  conference,  and 
one  Spanish-speaking  self  help/peer  support  group 
are  what  it  takes  to  earn  the  bonus  for  this  standard. 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$325,000 

up  to  $135,000 

$125,000 


3.  Dual  Diagnosis/Dual  Recovery:  To  earn  this  bo- 
nus, the  Partnership  must  develop  a  single  website 
for  clubhouses  that  includes  information  on  treat- 
ment of  dual  diagnosis  disorders,  provide  training  for 
clubhouse  members  and  staff,  develop  six  new  club- 
house-based dual  diagnosis  and  recovery  training  and 
support  groups,  and,  with  the  collaboration  of  con- 
sumers and  advocates,  hold  a  statewide  conference. 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$325,000 
up  to  $60,000 


$120,000 


4.  PCC/Behavioral  Health  Network  Linkage.  This 
standard  involves  identification  of  behavioral  health 
providers  to  whom  primary  care  clinicians  refer  en- 
rollees  and  contracting  with  new  practitioners,  "as 
needed." 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$375,000 

up  to  $100,000 

$190,000 


Treatment  model  for  co-occurring  disorders:  The 
Partnership,  with  the  Departments  of  Mental  Health 
and  Public  Health,  must  design  a  treatment  model 
and  then  survey  the  ability  of  certain  providers  to 
deliver  services  under  the  proposed  model. 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$375,000 
up  to  $25,000 
$190,000 


6.  Expansion  of  substance  abuse  treatment.  The 

Partnership  is  to  develop  reimbursement  rates  for 
such  services  as  methadone  treatment  and  re-con- 


tract for  certain  services,  including  the  implementa- 
tion of  the  Acute  Treatment  System.35 


Maximum  bonus: 
Maximum  penalty: 


$375,000 
$190,000 


7.  Child  and  Adolescent  Services:  The  Partnership 
must  collaborate  with  Access  Measurement  Sys- 
tems, Inc.  to  analyze  the  best  practices  for  child  and 
adolescent  services,  and  must  convene  a  confer- 
ence on  the  subject. 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$375,000 
up  to  $73,000 
$190,000 


8.  Discharge  Planning  and  Community  Tenure:  Ba- 
sically, the  Partnership  must  analyze  what  keeps 
folks  out  of  hospitals,  including  provider  compliance 
with  the  Partnership's  discharge  planning  policies, 
resulting  in  the  revision  of  the  Partnership's  regional 
network  management  plan. 


Maximum  bonus: 
Administrative  subsidy: 
Maximum  penalty: 


$375,000 
up  to  $75,000 
$190,000 


9.  Consumer  Leadership  Academy:  The  Partnership 
is  encouraged  to  support  self-empowerment  and  re- 
covery-oriented approaches  through  this  Academy 
by  sponsoring  an  educational  retreat,  convening  one 
regional  networking  meetings,  and  conducting  six  edu- 
cational outreach  sessions  on  the  subject,  as  arranged 
by  Academy  graduates. 


Maximum  bonus: 
Administrative  subsidy: 


$375,000 
up  to  $50,000 


10.  Medicaid  enrollment:  The  Partnership,  as  in  prior 
years,  is  to  work  with  certain  homeless  shelters  and 
detox  facilities  to  complete  client  applications  for 
Medicaid. 


Maximum  bonus: 


15%  of  each  $30  paid  to  the 
shelters  and  facilities  for 
each  application 


.  Information  System  Improvements:  The  Partner- 
ship is  to  test  a  process  for  adding  certain  DMA 
data  to  its  system  (e.g.,  third  party  liability  and  pri- 
mary care  clinician  information).36 


Administrative  subsidy: 


up  to  $124,000 
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12.  Education  of  families  with  children  receiving 
mental  health  services:  The  Partnership  will  be  re- 
imbursed for  the  development  of  an  educational  and 
support  model  curriculum  and  the  delivery  of  that 
curriculum  to  100  families,  including  those  whose 
primary  language  is  Spanish. 


Administrative  subsidy: 


up  to  $50,000 


13.  Regional  Network  and  Utilization  Management. 
The  Partnership  must  develop  a  regionally-based 
plan,  including  strategies  on  how  to  make  emergency 
service  providers  more  responsive  to  enrollees  and 
their  families. 


Maximum  penalty: 


$120,000 


14.  Assessment  Protocol  for  Children  and  Adoles- 
cents: The  Partnership  must  finalize  last  year's  field- 
tested  protocol,  implement  the  community-based  as- 
sessment protocol  with  one  outpatient  provider  in 
each  of  its  regions,  and  analyze  the  implementation. 


Maximum  penalty: 


$120,000 


15.  Timely  reporting:  The  prompt  provision  of  reports 
to  DMA  has  been  difficult  for  the  Partnership  in  the 
past. 

Maximum  penalty:  $50,000 

($5,000  per  failure) 

16.  Information  technology  improvements:  The  Part- 
nership must  get  new  hardware,  train  its  staff,  imple- 
ment new  desktop  reporting  capabilities,  and  train 
key  users  within  the  Partnership  and  DMA. 


Maximum  penalty: 


$190,000 
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Pro  Bono  Attorneys  Needed 

MHLAC  sometimes  refers  individuals  who 
call  during  intake  to  private  attorneys  who  are 
willing  to  accept  one  or  more  pro  bono  cases 
during  the  year.  We  need  more  lawyers  to 
participate.  Please  call  us  if  you  are  an  attor- 
ney willing  to  take  a  pro  bono  case  for  a  per- 
son with  or  perceived  to  have  mental  illness, 
and  we  will  put  you  on  our  referral  list. 
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Chapter  141 
Managed  Care  Reform? 

Susan  Fendell,  Senior  Attorney 
Mental  Health  Legal  Advisors  Committee 

Introduction 

The  Act  Relative  to  Managed  Care  Practices  in  the 
Insurance  Industry1  was  signed  into  law  after  many  years 
of  failed  legislative  efforts  to  regulate  managed  care.2  The 
managed  care  industry,  facing  the  prospect  of  fighting  a 
statewide  ballot  initiative  overhauling  the  health  care  sys- 
tem,3 was  willing  to  accept  some  regulation  of  its  prac- 
tices.4 Whether  the  legislation  that  resulted  will  actually 
improve  the  delivery  of  health  care  services  under  man- 
aged care  or  whether  it  will  derail  true  reform  remains  to 
be  seen. 

The  Act  does  not  alter  significantly  existing  managed 
care  practices.  Rather,  it  relies  heavily  on  appeal  processes 
and  disclosure  of  information  to  protect  consumers.  After 
eight  years  of  Medicaid  managed  care,  there  have  been 
almost  no  appeals.5  The  reasons  for  this  are  numerous, 
including  inadequate  notice,  the  energy  level  of  persons 
seeking  medical  care,  fear  of  retribution,  the  perceived  cost 
to  providers  who  support  consumer  appeals,  and  grow  ing 
self-censorship  by  providers6  whose  financial  well-being 
is  becoming  ever  more  closely  aligned  with  the  limitation 
of  services.  And  disclosure  of  information  is  jn'ikely  to 
affect  most  consumers  who  have  little  to  no  choice  as  to 
their  carrier.  Only  regulation  of  financial  incentives  -  which 
the  Act  does  not  successfully  do  -  will  protect  consumers. 

Boards  and  Offices 

The  Act  creates  a  managed  care  oversight  board, 
composed  of  executive  appointees,  to  oversee  the  newly 
created  Office  of  Patient  Protection  (OPP)  within  the 
Department  of  Public  Health  and  the  Managed  Care  Bu- 
reau (MCB)  within  the  Division  of  Insurance.7  One  of  its 
primary  functions  will  be  to  reconcile  conflicting  OPP  and 
MCB  regulations.8 

The  OPP  promulgates  regulations  for  and  enforces 
the  Act's  provisions  concerning  internal  and  external  ap- 
peal procedures,  specialty  care,  continuity  of  care,  and  the 
development  of  medical  necessity  standards. J  In  addition, 
the  OPP  has  educational  duties,  such  as  the  development 
of  an  internet  site  and  answering  consumer  questions  re- 
lating to  managed  care,  and  the  duty  to  monitor  quality- 
related  MCO  information.10  For  this  purpose,  carriers  must 
submit  various  information  to  OPP.  including  disenrollment 
rates,  a  list  of  independent  satisfaction  and  quality  evalua- 
tions, percentage  of  physicians  who  voluntary  and  involun- 
tarily terminated  carrier  contracts  and  the  top  three  rea- 
sons why,  and  a  report  on  grievances."  Perhaps  the  most 
important  information  required  of  insurers  is  the  percent- 
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age  of  premium  revenue  that  the  carrier  spends  for  health 
care  services  -  in  other  words,  how  much  money  went  to 
provide  health  care,  rather  than  to  profits  or  their  equiva- 
lent.12 Indeed,  consumer  advocates  supporting  the  com- 
promise legislation  point  to  this  provision  as  a  key  tool  for 
future  organizing  efforts. 

The  MCB  annually  accredits  insurers.13  Although  the 
MCB  may  establish  minimum  standards  for  such  things  as 
utilization  review,  quality  management,  credentialing,  and 
provider  contracts,  the  Act  has  provisions  for  the  deeming 
of  accreditation  and,  thus,  waiver  of  MCB  standards.14 
The  Division  of  Insurance  is  responsible  for  promulgating 
regulations  concerning  accreditation,  the  information  that 
insurers  must  provide  consumers,  utilization  review  proce- 
dures, and  financial  arrangements  with  providers.15 

Information 

The  Division  of  Health  Care  Finance  &  Policy  must 
develop  a  health  plan  report  card,  annually  updated  by  OPP 
and  available  to  consumers  upon  request  from  OPP.  To 
the  extent  possible,  the  Division  must  use  pre-existing  re- 
ported information,  like  HEDIS.16  The  report  card  itself  is 
not  required  to  be  produced  prior  to  2002. 17 

The  Act  requires  MCOs  to  give  the  each  household 
of  insureds  certain  information  upon  enrollment.  The  in- 
formation least  likely  to  have  been  provided  without  this 
statutory  mandate  includes  such  things  as  data  concerning 
the  plan's  involuntary  disenrollment  rate,  the  grievance  pro- 
cedure, a  toll-free  number  for  finding  out  the  status  or  out- 
come of  utilization  review  decisions,  drugs  excluded  from 
the  plan's  formulary  and  a  toll-free  number  to  determine  if 
drug  is  on  the  plan's  formulary,  and  a  list  of  translator  ser- 
vices.18 Upon  demand,  insurers  must  provide  enrollees  and 
persons  considering  enrollment  with  certain  information, 
including  a  list  of  providers,  its  voluntary  and  involuntary 
disenrollment  rate,  the  standard  for  emergency  care,  and  a 
statement  that  physician  profiling  and  other  information  is 
available  on  the  internet  from  OPP.19  Unfortunately,  this 
information  is  only  valuable  to  consumers  if  they  have  a 
choice  of  insurers,20  and,  in  the  case  of  the  particulars  that 
may  be  obtained  upon  demand,  if  they  are  aware  of  the 
availability  of  that  information  and  understand  its  value. 

The  Act  also  requires  insurance  companies  to  give 
policyholders  60  days  notice  of  changes  in  clinical  review 
criteria.21 

Utilization  Review  and  Appeal  Procedures 

The  Act  sets  up  timelines  for  utilization  review22  and 
internal23  and  external  reviews24  of  appeals.  The  internal 
appeals  process  must  be  exhausted  before  the  external 
appeal  process  may  be  utilized.25  If  the  treating  provider  is 
willing  to  support  the  consumer,  the  possibility  of  either  an 
expedited  appeal  procedure  or  the  continuation  of  services 
currently  being  rendered  exists. 26  The  utilization  review 
denial27  must  be  more  specific  than  that  traditionally  is- 


sued by  MCOs.28  It  must  include  a  "substantive  clinical 
justification  . . .  consistent  with  generally  accepted  principles 
of  professional  medical  practice"  as  well  as: 

•  identify  the  specific  information  on  which  the  adverse 
determination  based 

•  discuss  the  medical  condition,  diagnosis,  treatment, 
and  specific  reasons  medical  evidence  fails  to  meet 
the  medical  review  criteria 

•  specify  any  alternative  treatment  option  offered,  if 
any 

•  reference  and  include  applicable  clinical  practice 
guidelines  and  review  criteria.29 

The  criteria  applied  in  external  reviews  are  whether 
the  services  are  medically  necessary30  and  are  a  covered 
benefit  under  the  policy.31 

The  timelines  are  as  follows: 


Utilization  Review 
Proposed  service/admission: 


Initial  determination 

2  working  days  from 
receipt  of  all  necessary 
information,  including 
second  opinion 

Notification  of 
approval/denial 
to  provider 

24  hours  by  telephone 

Written  notification 
of  approval  to 
provider  and  insured 

2  working  days 
after  telephone 
notification 

Written  notification 
of  denial  to  provider 
and  insured 

1  working  day 
after  telephone 
notification 

Ongoing  service  (concurrent  review) 

Determination 

1  working  day  from  receipt 
of  obtaining  all  necessary 
information 

Notice  of  approval 
to  provider 

1  working  day 
by  telephone 

Written  notification 
of  approval  to 
provider/insured 

1  working  day 
after  telephone 
notification  -  must  include 
what  services  approved 

Notice  of  denial 
to  provider 

24  hours  by  telephone 

Written  notification 

1  working  day  after 
telephone  notification 
of  denial  to  provider 

and  insured32 
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Internal  Grievance  Process 


Reduce  oral  grievances 
to  writing  and  forward 
to  insured 

48  hours 

Acknowledge  receipt 
of  grievance 

1 5  days  of  receipt 
of  grievance 

Resolution  of  grievance 

30  days  of  receipt 
of  grievance 

External  Review 

Final  written  disposition 

60  days34  of 
receipt  of  request 
for  review 

A  request  for  services  that  is  not  subject  to  the  expe- 
dited appeal  procedures  takes  a  little  over  three  months  to 
resolve,  although,  if  the  person  is  receiving  the  services 
requested,  there  is  the  potential  for  continuing  services.  If 
a  request  for  service  is  expedited  throughout,  the  timeline 
before  services  are  rendered  shrinks  to  48  hours  if  outpa- 
tient or  before  discharge.  The  actual  resolution  of  cover- 
age is  not  any  quicker  per  se,  so  the  insured  remains  at  risk 
for  payment  for  services  rendered  during  the  three  month 
period. 

Emergency  Care 

The  Act  defines  an  "emergency  medical  condition" 
for  which  coverage  must  be  provided  as: 

a  medical  condition,  whether  physical  or  mental, 
manifesting  itself  by  symptoms  of  sufficient  sever- 
ity, including  severe  pain,  that  the  absence  of  prompt 
medical  attention  could  reasonably  be  expected  by 
a  prudent  layperson  who  possesses  an  average 
knowledge  of  health  and  medicine  to  result  in  seri- 
ous jeopardy,  serious  impairment  to  body  function, 
or  serious  dysfunction  of  any  body  organ  or  part, 
or,  with  respect  to  a  pregnant  woman,  as  further  de- 
fined in  section  1 867(e)(  1  )(B)  of  the  Social  Security 
Act,42U.S.C.  §  1395dd(eXl).35 

This  is  an  improvement  over  prior  definitions  of  medi- 
cal emergency36  because  it  specifies  that  the  reasonable 
expectation  is  that  of  a  "prudent  layperson"  as  opposed  to 
a  medical  professional.  The  Act  further  specifies  that  the 
condition  may  be  physical  or  mental.  In  addition,  it  describes 
the  level  of  injury  from  the  lack  of  medical  attention  that 
qualifies  a  condition  as  an  emergency. 

Continuity  of  Care/Referrals 

The  Act  provides  for  continuity  of  care  for  pregnant 
women  and  those  terminally  ill,  and  allows  services  for  30 
days  from  their  non-network  or  disenrolled  primary  care 
physicians  for  all  other  insureds.37  It  also  provides  for  stand- 
ing referrals  for  in-network  specialty  health  care  if  the  pri- 


mary care  physician  deems  such  a  referral  to  be  appropri- 
ate.38 Pediatric  specialty  care,  including  mental  health  care, 
is  mandated.39 

Financial  incentives 

The  Act  provides  that 

The  physician  treating  an  insured,  shall,  consistent 
with  generally  accepted  principles  of  professional 
medical  practice  and  in  consultation  with  the  in- 
sured, make  all  clinical  decisions  regarding  medical 
treatment  to  be  provided  to  the  insured  .... 40 

and 

Health  care  professionals  shall  not  profit  from  pro- 
vision of  covered  services  that  are  not  medically 
necessary  and  appropriate.  Carriers  shall  not  profit 
from  denial  or  withholding  of  covered  services  that 
are  medically  necessary  and  appropriate.41 

and  that 

A  carrier  shall  be  required  to  pay  for  health  care  ser- 
vices ordered  by  a  treating  physician  if  (1)  the  ser- 
vices are  a  covered  benefit  under  the  insured's  health 
benefit  plan;  and  (2)  the  services  are  medically  nec- 
essary.42 

This  language  is  undermined  by  numerous  other  pro- 
visions in  the  Act,  including  the  language  on  financial  in- 
centives in  provider  contracts.  To  begin  with,  carriers  will 
likely  argue  that  the  section  of  the  Act  giving  treating  phy- 
sicians the  authority  to  make  clinical  decisions  immediately 
withdraws  that  authority  by  stating: 

Nothing  in  this  section  shall  be  construed  as  alter- 
ing, affecting  or  modifying  either  the  obligations  of 
any  third  party  or  the  terms  and  conditions  of  any 
agreement  or  contract  between  either  the  treating 
physician  or  the  insured  and  any  third  party.43 

The  Act  then  implicitly  gives  its  seal  of  approval  to 
contractual  arrangements  between  providers  and  carriers 
that,  because  the  provider  is  given  a  financial  interest  in 
limiting  services,  thwart  the  goal  of  a  health  care  system 
that  renders  care  on  the  basis  of  clinical,  rather  than  eco- 
nomic, considerations. 

Nothing  in  this  section  shall  be  construed  to  pro- 
hibit contracts  that  contain  incentive  plans  that  in- 
volve general  payments  such  as  capitation  payments 
or  shared  risk  agreements  that  are  made  with  respect 
to  physicians  or  physician  groups  or  which  are  made 
with  respect  to  groups  of  insureds  if  such  contracts, 
which  impose  risk  on  such  physicians  or  physician 
groups  for  the  costs  of  medical  care,  services  and 
equipment  provided  or  authorized  by  another  phy- 
sician or  health  care  provider,  comply  with  subsec- 
tion (b).44 

The  language  in  the  Act  that  circumscribes  financial 
incentives  only  prohibits  contracts  hewn  by  an  unskilled 
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hand:  those  that  include  specific  payments  for  the  limita- 
tion of  specific  medically  necessary  services.45  Finally, 
since  insurers  and  utilization  review  organizations  may  set 
the  guidelines  for  medical  necessity,46  this  prohibition,  as 
well  as  other  protective  language  dependent  upon  the  defi- 
nition of  medically  necessary  services,  are  rendered  less 
helpful  to  consumers.  Perhaps  as  a  nod  to  the  increasing 
evidence  that  financial  incentives  do  alter  treatment  deci- 
sions, the  Act  establishes  a  study  commission  to  study  phy- 
sician compensation  arrangements.  The  commission,  com- 
posed of  the  Commissioner  of  Public  Health  (or  designee), 
Commissioner  of  Medical  Assistance  (or  designee),  a  gov- 
ernor-appointed medical  economist,  and  representatives 
from  Health  Care  for  All,  the  Ad  Hoc  Committee  to  De- 
fend Health  Care,  and  the  Massachusetts  Medical  Soci- 
ety, is  to  issue  its  report  by  Feb.  1 5, 200 1 .  Every  two  years 
thereafter,  OPP  is  to  conduct  the  same  analysis.47 

One  of  the  greatest  losses  to  consumers  if  the  state 
ballot  initiative  does  not  pass48  is  the  precise  designation  of 
what  percent  of  insurer  revenue  must  be  spent  for  health 
care  (90%)  versus  non-health  care  expenditures  (10%).49 
While  the  fact  that  the  Commissioner  of  Insurance  is  left 
to  define  health  care  and  non-health  care  expenditures  lends 
some  ambiguity  to  this  section,50  such  legislation  would  be 
a  step  toward  redirecting  the  priorities  of  the  health  care 
system. 

Conclusion 

Improvements  in  managed  care  practices,  such  as  in 
the  definition  of  emergency  services  and  more  explicit  no- 
tices of  service  denial,  seem  to  be  outweighed  by  the  Act's 
lack  of  attention  to  financial  incentives  and  implicit  endorse- 
ment of  capitation  arrangements.  Advocates  involved  in 
the  final  negotiations  surrounding  this  Act  are  especially 
proud  of  the  sections  on  the  licensure  of  acute  care  hospi- 
tals and  for-profit  conversions.51  They  contend  that  the 
legislation  was  the  best  that  could  be  expected  in  the  cur- 
rent political  climate  and  that  the  Act  represents  the  best 
managed  care  reform  legislation  in  the  country.52  Provid- 
ers, to  be  sure,  won  some  skirmishes  (payment  of  clean 
claims,53  anti-gag  rule,54  no  network  termination  without 
cause,55  and  a  ban  on  indemnification  clauses56).  How- 
ever, because  the  financial  incentives  that  warp  clinical 
decisions  under  privately-managed  care  were  largely  left 
untouched,  the  legislation  may  come  to  be  known  for  its 
reinforcement  of  for-profit  managed  care  practices  instead 
of  managed  care  reform. 
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What  Died  in  the  181st  General  Court 

Of  the  mental  health  bills  in  the  1999/2000  Massa- 
chusetts legislative  session  that  were  sent  to  their  death 
primarily  by  means  of  study,  several  were  mourned  -  once 
again  -  by  consumer  advocates,  while  the  demise  of  the 
others  was  greeted  with  some  satisfaction.  Two  guardian- 
ship bills  are  on  the  critical  list,  but  may  pull  through. 

Those  bills  supported  by  consumer  advocates  in  the 
prior  legislative  session  that  would  have  to  be  reintroduced 
this  upcoming  legislative  session  to  be  acted  upon  are: 

S.  569 

An  Act  to  Regulate  Restraint  Practices 

This  legislation  addressed  the  discrepancies  among 
state  agencies  in  their  control  over  the  use  of  re- 
straint and  creates  consistent  standards  that  apply 
regardless  of  where  a  person  is  restrained.  In  do- 
ing so,  the  bill  covered  agencies  with  the  Execu- 
tive Office  for  Health  and  Human  Services,  but 
also  reached  beyond,  to  include  the  Department 
of  Education.  The  bill  incorporated  many  of  the 
protections  currently  found  in  the  Departments  of 
Mental  Health  and  Retardation  statutes  and  regu- 
lations. 

Sponsor:  Sen.  Frederick  Berry 
Status:  referred  to  study  by  Human  Services  & 
Elderly  Affairs  Committee  (Note:  Outside  section  142 
to  the  budget  requires  the  Department  of  Education 
to  adopt  regulations  for  the  use  of  restraint,  but  it 
sets  no  standards  for  those  regulations.) 

S.  786/H.  3704 
An  Act  Relating  to  the  Establishment  of  a  Public 
Guardianship  Commission 

The  bill  established  an  independent  Public  Guard- 
ianship Commission  appointed  by  the  Supreme 
Judicial  Court.  The  nine-member  Commission  in- 
cluded an  elderly  person,  a  disabled  person,  an  eld- 
erly advocate,  a  disability  advocate  and  an  elderly 
or  human  services  provider.  The  Commission 
could  be  appointed  as  guardian,  guardian  ad  litem, 
conservator,  trustee,  representative  payee  or  moni- 
tor for  an  indigent,  incapacitated  person  for  whom 
there  is  no  one  to  serve  in  this  capacity.  The  bill 
would  go  into  effect  initially  as  a  pilot  project  serv- 
ing those  in  need  only  in  Suffolk  County,  but  it  would 
take  effect  over  time  in  other  counties. 

The  Commission  would  encourage  and  support 
families  and  friends  to  serve  as  fiduciaries,  with 
assistance  from  the  Commonwealth,  if  necessary. 
It  also  would  promote  and  support  the  provision  of 
fiduciary  services  by  local,  non-profit  organizations, 
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provide  extra  safeguards  for  the  rights  of  wards 
and  thereby  ensure  that  every  person  served  is 
provided  with  caring,  high  quality  and  individual- 
ized service  at  a  reasonable  cost. 

The  Commission  could  be  appointed  as  a  fiduciary 
only  when  there  is  no  less  restrictive  way  of  meet- 
ing the  needs.  Under  the  legislation,  all  decisions 
of  the  fiduciary  must  reflect  the  individual  charac- 
ter, desire  and  circumstances  of  the  incapacitated 
person;  and  the  incapacitated  person  must  be  al- 
lowed to  make  his  or  her  own  decisions  to  the  ex- 
tent possible. 

Sponsors:  Senators  Cynthia  Creem,  Brian  Joyce  and 
Stephen  Lynch  and  Representatives  John  Rogers  and 
Patricia  Jehlen 

Status:  referred  to  study  by  the  Judiciary  Committee 
(Note:  Senator  Therese  Murrary  submitted  an 
essentially  identical  bill.  S.  608,  changing  the  location 
of  bill's  implementation  during  its  second  phase.  As 
of  September  27. 2000,  this  bill  is  in  the  Senate  Ways 
&  Means  Committee.) 

H.  3691 

An  Act  Relative  to  the  Uniform  Probate  Code 

Article  V  of  this  massive  bill  would  modernize 
probate  law  by  changing  the  standard  for  guard- 
ianship from  "mental  illness"  to  mental  "inca- 
pacity," as  well  as  by  providing  various  due  pro- 
cess protections  for  persons  over  whom  guard- 
ianship is  being  sought. 

Sponsor:  Rep.  John  Rogers 

Status:  referred  to  Judiciary  Committee  and  reporting 
date  extended  to  July  3 1 , 2000,  but  as  of  press  time, 
no  action  has  been  taken 


H.  439 

An  Act  Reviewing  the  Delivery 
of  Behavioral  Health  Services 
in  the  Commonwealth 

This  legislation  was  an  attempt  to  bring  oversight 
to  the  contractual  arrangements  between  the  pri- 
vate contractor  managing  mental  health  services 
for  Medicaid  recipients  and  the  Commonwealth. 
It  would  have  required  the  Committee  on  Health 
Care  to  review  various  aspects  of  the  Massachu- 
setts Behavioral  Health  Partnership,  including  its 
utlization  review  procedures  and  provider  compen- 
sation. 

Sponsor:  Rep.  Angelo  Scaccia 

Status:  referred  to  House  Committee  on  Rules 


H.  3268 

An  Act  Relative  to  Mental  Health  Care 

The  bill  would  improve  mental  health  services  in 
both  county  and  state  correctional  facilities  by  re- 
quiring these  facilities  to  provide  mental  health 
screening  and  assessment  of  all  inmates.  The  bill 
would  further  provide  sufficient  numbers  of  men- 
tal health  professionals  for  inmates  to  have  ac- 
cess to  mental  health  services  comparable  to  the 
general  public. 

Sponsor:  Rep.  Kay  Khan 

Status:  referred  to  the  House  Ways  &  Means 

Committee 


Those  bills  that  consumer  advocates  hope  will  rest  in 
peace  are: 

H.  4119 

An  Act  Creating  Outpatient  Commitment  Uavvs 
for  Mentally  111  Persons 

The  bill  proposed  a  massive  expansion  of  involun- 
tary treatment  and  called  for  a  system  of  outpa- 
tient commitment.  The  legislation  included  signifi- 
cant changes  to  both  the  substantiv  e  criteria  and 
the  procedures  for  long-term  civ  il  commitment. 

Sponsor:  Rep.  Kay  Khan 

Status:  referred  to  study  by  Humans  Services  & 
Elderly  Affairs  Committee 

H.  3674/S.  885 
An  Act  Establishing  Judicial  Jurisdiction 

Over  Certain  Individuals 
Including  Those  on  Conditional  Release 

The  bill  would  establish  a  system  of  conditional 
release  (in  effect,  probation)  for  some  indiv  iduals 
who  hav  e  been  committed  to  facilities  after  a  finding 
of  not  guilty  by  reason  of  mental  illness  or  defect. 

Sponsor:  Rep.  Michael  Cahill 

Status:  referred  to  study  by  Judiciary  Committee 

-  Kate  Dulit  and  Susan  Fendell 
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Consumers  Enforce 
Chapter  123  Privacy  Protections 

by  Deni  Cohodas 
M-Power 

Worcester  M-POWER  achieved  progress  towards 
implementation  of  privacy  in  dressing,  showering  and 
toileting  at  Worcester  State  Hospital.  Members  used  the 
Patients  Bill  of  Rights,  Mass.  Gen.  L.  ch  123,  §  23,  to 
enlighten  administrators  and  staff  about  the  need  to  re- 
spect fundamental  human  rights  of  hospitalized  persons. 

In  May  1999,  Worcester  M-POWER  was  alerted  by 
consumers  from  the  Genesis  Club,  as  well  as  present  and 
former  patients  of  Worcester  State  Hospital,  of  the  lack 
regard  that  facility  had  for  patient  privacy.  For  the  next 
several  months,  M-POWER  collected  members  reports 
regarding  their  experiences  about  the  lack  of  adequate  pri- 
vacy, such  as  the  presence  of  staff  in  the  shower  rooms 
while  patients  were  showering,  the  lack  of  shower  cur- 
tains and  toilet  stall  doors,  and  the  lack  of  privacy  in  patient 
rooms  while  dressing. 

On  January  14, 2000,  M-POWER  contacted  Worces- 
ter State  Hospital  Chief  Executive  Ray  Robinson  by  letter 
detailing  the  conditions  at  WSH.  Included  with  the  letter 
were  photographs  detailing  the  lack  of  shower  curtains  and 
toilet  stall  doors. 

In  March  2000,  Mr.  Robinson  and  M-POWER  met, 
during  which  M-POWER  members  related  personal  ac- 
counts of  their  experiences  at  WSH  and  educated  Mr. 
Robinson  that  patient  privacy  is  a  right  and  not  a  privilege. 
M-POWER  presented  Mr.  Robinson  with  a  list  of  de- 
mands, which  included  that: 

•  only  patients  on  constant  observation  or  those 
that  require  assistance  in  showering  shower  with 
staff  present; 

•  flexible  shower  schedules  be  introduced  in  order  to 
allow  for  less  congestion  and  greater  privacy; 

•  patients  be  granted  therapeutic  showers; 

•  staff  undergo  sexual  harassment  and  sensitivity 
training; 

•  patients  have  access  to  bathrobes; 

•  shower  curtains  be  intalled; 

•  nursing  policies  clarify  staff  responsibility  for  pa- 
tient privacy; 

•  doors  be  placed  on  all  toilet  stalls; 

•  staff  knock  before  entering  patient  rooms; 

•  lightweight  petitions  be  provided  for  patient  bed- 
rooms to  ensure  privacy  while  dressing; 


•  patients  choose  the  gender  of  the  staff  assisting 
them; 

•  M-POWER  be  granted  the  right  to  spot-check  the 
facility  for  privacy  compliance; 

•  water  temperature  be  regulated  for  comfort. 

Mr.  Robinson  informed  M-POWER  representatives  that 
he  would  look  into  their  complaints  and  the  feasibility  of 
correcting  these  matters  and  a  second  meeting  was  sched- 
uled to  include  a  tour  of  the  facility. 

Thereafter,  M-POWER  representatives  toured  WSH 
facilities.  Although  they  noted  that  some  corrections  had 
been  made,  showers  were  dirty,  drains  were  stopped  up, 
the  shower  curtains  which  had  been  put  up  were  inad- 
equate to  ensure  patient  privacy,  and  there  were  still  no 
doors  on  the  toilet  stalls.  In  fact,  M-POWER  representa- 
tives reported  accidentally  walking  in  on  patients  using  the 
bathroom  facilities  because  of  the  lack  of  doors. 

Mr.  Robinson  subsequently  was  replaced  by  Donna 
White,  who  is  the  current  interim  Chief  Executive  at 
Worcester  State  Hospital.  In  July  2000,  M-POWER  rep- 
resentatives met  with  Ms.  White  and  discovered  that  the 
medical  staff  at  WSH  still  believed  that  privacy  was  a  privi- 
lege and  that  in  order  for  a  patient  to  shower  privately  she 
needed  a  note  from  her  doctor.  M-POWER  representa- 
tives restated  their  demands  and  received  assurances  from 
Ms.  White  that  she  would  address  M-POWER's  concerns 
with  the  safety  officer  and  with  nursing  to  make  "privacy 
the  rule  and  not  the  exception." 

Mid-August  2000,  Ms.  White  sent  a  letter  to  M- 
POWER  in  which  she  outlined  her  recommendations  and 
changes  regarding  patient  privacy  policies  at  Worcester 
State  Hospital,  which  included  the  purchase  of  40  privacy 
screens  and  of  bathrobes  and  slippers,  sexual  harassment 
and  sensitivity  training,  regulation  of  water  temperature,  a 
feminine  hygience  product  dispenser,  emergency  pull  chains 
in  the  shower  area,  and  increased  cleaning  of  the  shower 
areas,  with  routine  examination  for  fungal  infection. 

The  letter  also  outlined  anticipated  construction  of 
private  showers  and  dressing  areas,  that  the  Nursing  Prac- 
tice Committee  was  to  develop  a  protocol  to  address  pa- 
tient requests  for  showers,  that  staff  was  prohibited  from 
using  isolation  bathrooms,  and  that  the  Safety  Committee 
would  evaluate  the  request  for  shower  curtains. 

On  October  10,  2000,  M-POWER  received  the  first 
draft  of  the  Nursing  Practice  Committee's  protocol  for 
patient  showers,  which  defines  the  responsibilities  of  staff 
to  ensure  patients'  right  to  privacy  in  showering,  toileting 
and  dressing.  In  addition,  M-POWER  received  an  invita- 
tion from  Ann  Gafney,  head  of  staff  development,  to  assist 
in  the  development  of  policies  and  the  training  of  staff  re- 
garding issues  of  patient  privacy. 

For  more  information  about  the  privacy  campaign, 
contact  Deni  Cohodas  at  (508)  368-3448. 
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Meeting  the  Needs  pages  1  to  21 

*This  article  first  appeared  in  15  Berkeley  Women's  L.J.  161  (2000). 

I  This  article  focuses  on  women  with  "severe  mental  illness."  We  use  the 
adjective  "severe"  to  stress  that  our  focus  is  on  that  subset  of  women  with 
mental  health  disorders  whose  psychiatric  conditions  are  substantial  and 
prolonged.  While  we  do  not  propose  scientific  criteria  herein  to  identify 
women  with  'severe  mental  illness"  and  while  the  clinical  criteria  which 
the  Massachusetts  Department  of  Mental  Health  (DMH)  uses  to  establish 
eligibility  for  services  are  probably  more  restrictive  than  any  criteria  we 
might  set  in  order  to  further  define  the  group  of  women  about  whom  we 
speak,  these  DMH  criteria  offer  some  guidance  as  to  the  tools  by  which 
one  might  determine  the  severity  of  a  mental  illness.  Pursuant  to  those 
regulations,  to  receive  DMH  continuing  care  services,  an  individual  must 
have  a  mental  illness  that: 

includes  a  substantial  disorder  of  thought,  mood,  perception, 
orientation  or  memory  which  grossly  impairs  judgment,  be- 
havior, capacity  to  recognize  reality  or  the  ability  to  meet 
the  ordinary  demands  of  life;  and  has  lasted,  or  is  expected  to 
last,  at  least  one  year;  has  resulted  in  functional  impairment 
that  substantially  interferes  with  or  limits  the  performance  of 
one  or  more  major  life  activities,  and  is  expected  to  do  so  in 
the  succeeding  year;  and  meets  diagnostic  criteria  specified 
within  the  current  edition  of  Diagnostic  and  Statistical  Manual 
of  Mental  Disorders,  which  indicates  that  the  individual  has  a 
serious,  long  term  mental  illness  that  is  not  based  on  symp- 
toms primarily  caused  by  substance  related  disorders,  mental 
retardation  or  organic  disorders. 

MASS.  REGS.  CODE  tit.  104,  §  29.04(3)(a)  (l)-(4)  (1999). 

lSee  infra  Section  II.  We  use  the  term  "trauma  survivors"  to  refer  to 
individuals  who  have  survived  the  experience  of  physical  and/or  sexual 
abuse,  as  distinguished  from  the  use  of  the  term  "survivor"  as  it  is  used  by 
some  individuals  to  describe  their  survival  of  interaction  with  the  mental 
health  system. 

ySee,  e.g.,  Judi  Chamberlin,  The  Ex-Patients'  Movement:  Where  We've  Been 
and  Where  We  're  Going.  J.  Mind  &  Behav.,  Summer/Autumn  1990,  at  4. 

4We  use  the  term  "biomedical  model"  as  shorthand;  critics  use  a  range  of 
similar  terms,  such  as  "medical  model"  and  "biological  psychiatry."  Each 
of  these  terms  describes  that  archetype  of  the  system  of  care  for  individu- 
als with  mental  illness  which  emphasizes  the  importance  of  the  biological 
origins  and  causes  of  mental  illness  and,  correspondingly,  the  effective- 
ness, often  to  the  exclusion  of  other  types  of  treatment,  of  psychiatric 
medications  in  treating  mental  health  problems.  This  model  is  distin- 
guished from  other  models  of  mental  health  treatment  which  place  a 
greater  emphasis  on  the  importance  of  social  and  environmental  causes  of 
mental  illness  and  on  non-medication  oriented  methods  of  treatment, 
such  as  psychotherapy  and  behavioral  approaches. See.  e.g.,  Ronald  Leifer, 
Introduction:  The  Medical  Model  as  the  Ideology  of  the  Therapeutic  State, 

II  J.  Mind  &  Behav.,  247,  255-56  (1990)(describing  the  efforts  taken  by 
psychiatry  to  assert  its  medical  identity  and  the  costs  of  the  "medical 
model"  of  psychiatry);  Sohan  Lai  Sharma,  Perimeter  of  the  Medical  Model 
(last  modified  Feb.  1  1,  2000)  <http://www.enabling.org/ia/szasz/ 
sharma_ch2.html>  (critiquing  the  "medical  model");  David  Kaiser,  Com- 
mentary: Against  Biologic  Psychiatry,  XIII  Psychiatric  Times  (Dec.  1996) 
<http://www.mhsource.com/pt/p961242.html>  (critiquing  "biologic  psy- 
chiatry"); D  B  Double,  Can  Psychiatry  Be  Retrieved  from  a  Biological 
Approach?  (visited  Feb.  15,  2000)  <http://www.uea.ac.uk/~wp276/ 
Can.htm>  (critiquing  "biological  psychiatry");  see  also  National  Associa- 
tion for  Rights  Protection  and  Advocacy,  Psychiatric  Survivors  at  Mental 
Health  Conference  Appeal  for  Justice!  (visited  Feb.  15,  2000)  <http:// 
www.connix.com/lnarpa/whitehouse.htm>  (describing,  in  press  release 
emanating  from  break  out  session  at  the  June  7,  1999  White  House  Con- 
ference on  Mental  Health,  that  activists  feel  traditional  mental  health 
services,  particularly  medication,  are  insufficient  and  should  be  supple- 
mented by  a  range  of  community  services). 

5We  use  the  terms  "sexual  abuse"  and  "physical  abuse"  to  refer  to  assault 
experiences  sustained  in  childhood  and/or  adulthood. See  Maxine  Harris, 
Modifications  in  Service  Delivery  and  Clinical  Treatment  for  Women  Diag- 


nosed With  Severe  Mental  Illness  Who  Are  Also  the  Survivors  of  Sexual 
Abuse  Trauma,  21  J.  Mental  Health  Admin.  397,  397  (1994)  [hereinafter 
Harris,  Modifications  in  Service  Delivery],  We  use  the  term  "trauma  sur- 
vivor" as  shorthand  in  referring  to  those  individuals  who  have  endured 
either  or  both  of  those  experiences.  The  use  of  the  term  "trauma"  in  this 
context  should  be  distinguished  from  the  psychiatric  diagnosis  of  post 
traumatic  stress  disorder  (PTSD),  although  trauma  survivors  often  carry 
this  diagnosis.  See  Dusty  Miller.  Women  Who  Hurt  Themselves  173-74 
(1994).  Women  trauma  survivors  receive  a  range  of  diagnoses  and  some 
receive  more  than  one  over  time.  Dusty  Miller,  who  writes  about  women 
who  harm  themselves,  a  significant  subgroup  of  women  trauma  survivors, 
notes:  "these  women  have  been  diagnosed  as  schizophrenic,  depressed, 
obsessive-compulsive,  narcissistic,  histrionic,  borderline,  multiple  person- 
ality-disordered, alcoholic,  anorexic,  bulimic,  drug-addicted,  or  suffering 
from  more  unusual  compulsions  such  as  trichotillomania  (compulsively 
pulling  out  hair)."  Id.  at  154. 

Physical  and  sexual  abuse  have  a  serious  impact  on  both  men  and  women. 
According  to  the  U.S.  Surgeon  General,  "[t]he  long-term  consequences  of 
past  childhood  sexual  abuse  are  profound,  yet  vary  in  expression.  They 
range  from  depression  and  anxiety  to  problems  with  social  functioning  and 
adult  interpersonal  relationships."  Center  For  Mental  Health  Servs.,  U.S. 
Dep't  Of  Health  And  Human  Servs.,  Mental  Health:  A  Report  Of  The  Surgeon 
General  -  Executive  Summary  231(1 999)  [hereinafterMENTAL  Health:  A  Re- 
port of  the  Surgeon  General].  Post  traumatic  stress  disorder  and  adult-onset 
depression  are  typical  long-term  effects  of  childhood  sexual  abuse.  "Other 
long-term  effects  include  self-destructive  behavior,  social  isolation,  poor 
sexual    adjustment,    substance    abuse,    and    increased    risk  of 
revictimization. "[citations  omitted]  Id. 

Women  are  much  more  likely  than  men  to  be  victims  of  sexual  abuse. 
Dusty  Miller  notes  that  "significantly  more  girls  than  boys  are  sexually 
abused,  according  to  the  researcher  Diana  Russell  (1986)  in  her  ground- 
breaking study  of  self-reported  sexual  abuse  -  a  fact  that  has  since  been 
confirmed  by  the  majority  of  child  abuse  experts  (for  example.  Herman. 
1992;  Courtois,  1988)  .  .  ."  Miller,  supra,  at  161.  Miller  cites  the  findings 
of  researchers  van  der  Kolk  and  Kreisman  that  men  who  have  been  abused 
in  childhood  are  likely  to  turn  their  anger  outward  rather  than  inward,  and 
notes  that  the  subsequent  violent  acts  are  seen  as  "relatively  normal" 
while  a  woman's  outward  show  of  anger  is  seen  as  "out  of  control  and  not 
normal."  Id. 

^See,  e.g.,  Mary  W.  Auslander  et  al..  National  Ass  'n  Of  Consumer  Survivor 
Mental  Health  Administrators '  Position  Paper  Trauma  And  Abuse  Histo- 
ries: Connections  To  Diagnoses  Of  Mental  Illness.  Implications  For  Policy 
And  Service  Delivery  (last  modified  July  1998)  <http://wwAv.madnation.org/ 
traumareport.htm>  (discussing  increased  recognition  of  abuse  history  among 
patients  in  mental  health  care  systems  and  detailing  implications  for  treat- 
ment). 

1See  id. 

%See  Elaine  Carmen,  Victim-to-patient-to-survivor  processes:  Clinical  per- 
spectives, in  Dare  To  Vision:  Shaping  The  National  Agenda  For  Women,  Abuse 
And  Mental  Health  Services  46.  47  (Marietta  Pritchard  ed..  1995)  [herein- 
after Dare  To  Vision]. 

'While  these  statistics  reveal  that  women  with  severe  mental  illness  are 
likely  to  be  survivors  of  abuse,  other  data  suggest  that  there  is  truth  to  the 
corollary  as  well  -  that  women  who  have  experienced  abuse  are  more 
likely  to  develop  mental  illness  than  those  who  have  not  had  such  experi- 
ences. For  example.  "[b]attered  women  are  four  to  five  times  more  likely 
to  require  psychiatric  treatment  than  non-battered  women  and  are  five 
times  more  likely  to  attempt  suicide  than  non-battered  women."  karin 
Raye,  Violence,  Women  and  Mental  Disability  3  (1999)  (unpublished  manu- 
script, on  file  with  Mental  Disability  Rights  International.  Washington. 
DC). 

'"See  Deborah  Doob,  Female  Sexual  Abuse  Survivors  as  Patients:  Avoid- 
ing Retraumatization,  6  Archives  Of  Psychiatric  Nursing  245,  245  (1992). 
The  incidence  of  childhood  sexual  abuse  histories  is  high  among  those 
females  receiving  outpatient  services  as  well.  See  Ann  Jennings.  On  Being 
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Invisible  in  the  Mental  Health  System,  21  J.  Mental  Health  Admin.  374,  383 
(1994). 

"See  id. 

nSee  Maxine  Harris.  Treating  Sexual  Abuse  Trauma  with  Dually  Diag- 
nosed Women,  32  Community  Mental  Health  J.  371,  372  (1996)  [hereinafter 
Harris,  Treating  Sexual  Abuse];  see  also  Caroline  W.  Jacobus,  Legislative 
Responses  to  Discrimination  in  Women 's  Health  Care:  A  Report  Prepared 
for  the  Commission  to  Study  Sex  Discrimination  in  the  Statutes,  1  6Women's 
Rts.  L.  Rep.  153,  205  (1995)  (reporting  researchers'  estimates  that  be- 
tween 85  and  95%  of  all  domestic  abuse  victims  are  women). 

"See  Doob,  supra  note  10,  at  245-46,  248.  A  review  of  these  studies  that 
directly  inquired  into  women's  histories  revealed  rates  of  childhood  sexual 
abuse  between  20  and  40%.  See  id.  at  246. 

l4See  id.  at  246. 

"See  id. 

l6For  further  discussion  of  privately  managed  care,  see  generally  Sophie 
Korczyk  &  Hazel  Witte,  The  Complete  Idiot's  Guide  To  Managed  Health  Care 
(1998). 

"See  Mental  Health:  A  Report  Of  The  Surgeon  General,  supra  note  5,  at  422. 

''Medicaid  eligibility  is  based  on  two  categories  established  by  the  federal 
government:  people  receiving  Temporary  Assistance  for  Needy  Families 
(TANF)  and  people  receiving  Supplemental  Security  Income  (SSI)  for  the 
blind,  aged,  and  disabled.  States  may  establish  other  optional  categories  of 
eligibility.  The  categories  established  by  Massachusetts,  for  example,  are 
discussed  infra  Section  III.D  and  accompanying  notes. 

"See  Health  Care  For  All,  National  Summary  of  Medicaid  Managed  Care 
Programs  and  Enrollment  (last  modified  Feb.  21,  1997)  <http:// 
www.hcfa.gov/medicaid/trends  1  htm>. 

20See  id. 

:lSee  U.S.  Gen.  Accounting  Office,  Medicaid  Managed  Care:  Four  States'  Expe- 
riences With  Mental  Health  Carveout  Programs  6  (1 999). 

nSee  Substance  Abuse  and  Mental  Health  Services  Administration, SAMHSA 
Managed  Care  Tracking  Report,  Managed  Behavioral  Healthcare  Up- 
dates (Jan.  1999)  http://www.samhsa.gov/mc/State%20Monitoring%20of 
%20Managed%20Care/updVollNo3.htm>. 

"See  Anita  Sharpe,  Psyched  Up  -  More  States  Turn  Over  Mental  Health 
Care  to  the  Private  Sector,  Wall  St.  J.,  Jan.  24,  1997,  at  I;  see  also  The 
Bus.  Council  of  N  Y.  State,  Inc.,  What's  New  -  Citing  New  PPI  Report, 
Council  Battles  to  Control  Health  Care  Costs  (May  14,  1998)  <http:// 
www.bcnys.org/new/whatsnew/mwc0514.htm>. 

uSee,  e.g.,  California  Chamber  of  Commerce,  Health  Care  Bills  Threaten 
to  Boost  Costs,  Limit  Options,  Encourage  Lawsuits  (visited  Jan.  26,  2000) 
<http://www.calchamber.com/alert/sba_health.html>  ("Managed  care  re- 
forms enacted  over  the  last  decade  have  resulted  in  significant  savings  for 
employers.");  National  Governors'  Ass'n,  50-State  Report  on  1998  and 
1999  Budgets  Released  (visited  Jan.  26,  2000)  <http://nga.org/Releases/ 
PR-27May  1998FiscalSurvey.htm>  ("The  other  widespread  change  is  the 
continued  movement  toward  managed  care  in  Medicaid. ...Several  states 
are  pursuing  privatization  as  a  means  to  achieve  savings,  ...[including 
privatization  of]  mental  health  services  under  Medicaid....").  State  budgets 
reflect  the  increasing  costs  of  the  Medicaid  program,  which  finances  a 
growing  proportion  of  mental  health  services  See  Dow  A.  Wieman,  Im- 
pact of  Public-Sector  Managed  Behavioral  Health  Care  on  Persons  with 
Severe  and  Persistent  Mental  Illness  12  (1998)  (unpublished  Ph.D.  disser- 
tation, Florence  Heller  Graduate  School  for  Advanced  Studies  in  Social 
Welfare,  Brandeis  University)  (on  file  with  Brandeis  University  Library). 
In  Massachusetts,  more  than  one-fifth  of  the  FY  2000  budget,  $4.3  bil- 
lion, is  consumed  by  Medicaid  funding.  See  Michael  Crowley,  Big  Budget 
Holds  Little  Surprises,  The  Boston  Sunday  Globe,  Nov.  21,  1999,  at  Bl. 

25A  higher  percentage  of  all  unrelated  women  [a  category  of  the  U.S. 
Census  Bureau]  are  poor-22.6%  were  below  the  poverty  level  in  1998, 
while  for  unrelated  men  the  figure  was  17%.  See  U.S.  Census  Bureau, 
Poverty  1998  -  Poverty  Estimates  by  Selected  Characteristics  (last  modi- 
fied Sept.  30,  1999)  <http://www.census.gov/pub/hhes/poverty/poverty98/ 
pv98estl.html>. 

16See  Joseph  Dalaker,  U.S.  Dep't  of  Commerce,  Poverty  in  the  United  States 


1998,  2  (1999). 

21See  Health  Care  for  All,  Medicaid  Recipients  as  a  Percentage  of  the 
Population  by  Sex  (visited  Nov.  17,  1999)  <http://www.hcfa.gov/medic- 
aid/2082-10.htm>. 

28See  Health  Care  for  All,  Medicaid  Recipients  and  Vendor  Payments  by 
Sex  (visited  Nov.  17,  1999)  <http://www.hcfa.gov/medicaid/2082-7.htm>. 

"Roland  Sturm  et  a!.,  Labor  Force  Participation  by  Persons  With  Mental 
Illness,  50  Psychiatric  Services  1407,  1407  (1999). 

'"Harris,  Treating  Sexual  Abuse,  supra  note  12,  at  372.  Those  who  are 
chronically  disabled  are  eligible  for  Social  Security  disability  benefits  and,  if 
they  have  low  incomes,  Medicaid.  In  addition,  chronic  disability  often 
provides  for  categorical  eligibility  for  state  benefits  programs.  See,  e.g., 
Emergency  Aid  Program  for  Elderly  and  Disabled,  Mass.  Gen.  Laws  ch. 
117A  (2000);  Mass.  Regs.  Code  tit.  106,  §§  318-23,  701-706. 

Victim  compensation  laws,  when  they  can  be  invoked,  offer  only  a  modest 
measure  of  assistance  to  victims  of  physical  and  sexual  abuse.  For  ex- 
ample, the  relevant  Massachusetts  statute  provides  crime  victims  with 
compensation  for  personal  physical  or  psychological  injury  only  if  the 
victim  reports  the  crime  within  five  days  (unless  good  cause  for  delay  is 
demonstrated),  cooperates  with  law  enforcement  authorities  in  its  investi- 
gation and  prosecution  (unless  a  reasonable  excuse  is  demonstrated),  and 
has  incurred  actual  loss,  as  specified  in  the  statute.  See  Mass.  Gen.  Laws  ch. 
258C,  §  2  (1999).  While  compensation  could  be  used  to  cover  costs  asso- 
ciated with  mental  health  care,  no  compensation  is  available  for  individu- 
als who  do  not  assist  in  prosecuting  the  alleged  perpetrator.  Women  often 
enter  mental  health  treatment  soon  after  abuse  occurs,  but  are  not  ready  at 
that  point  to  pursue  prosecution.  Moreover,  given  the  requirements  of 
timely  reporting  and  of  pursuing  prosecution,  survivors  who  were  abused  as 
minors  will  likely  find  it  difficult  to  obtain  relief  under  this  statute  years 
later. 

"See  Jacobus,  supra  note  12,  at  166  (noting  that  women  of  all  ages  are 
approximately  twice  as  likely  to  be  underinsured  as  men  in  the  United 
States). 

"See  id.  at  165-66  (documenting  that  eight  of  sixteen  insurance  compa- 
nies questioned  by  the  House  Judiciary  Subcommittee  on  Crime  and  Crimi- 
nal Justice  had  indicated  that  they  would  refuse  to  provide  insurance  to 
battered  women). 

"See  Susan  Fendell,  Privately  Managed  Mental  Health  Care:  Shrinking 
Services,  Int'l  J.  Mental  Health,  Summer  1998,  at  5. 

54See  David  A.  Rochefort,  Mental  Health  Care  in  Massachusetts  (Mass. 
Health  Policy  Forum,  Waltham,  Mass.),  Dec.  1999,  at  18. 

"See  Section  1915(b)  of  the  Social  Security  Act,  42  U.S.C.  §  1396n(b). 
Massachusetts  had  a  Section  1915(b)  waiver  until  July  1997,  when  a  sec- 
tion 1115  waiver,  Section  1115  of  the  Social  Security  Act,  42  U.S.C.  § 
1315(a),  was  substituted.  See  Substance  Abuse  and  Mental  Health  Services 
Administration,  Managed  Care  Tracking  System:  State  Profiles  on  Public 
Sector  Managed  Behavioral  Healthcare  and  Other  Reforms,  Massachu- 
setts, (visited  Feb.  15,  2000)  <http://www.samhsa.gov/mc/StatePrfls/ 
massachusetts.html>.  Section  1115  waivers  require  fewer  safeguards  for 
beneficiaries  than  section  1915(b)  waivers  and,  therefore,  are  preferred  by 
administrations  intent  on  privatizing  the  management  of  health  care  in 
their  states.  See  U.S.  Gen.  Accounting  Off.,  supra  note  21,  at  7;  Susan 
Fendell,  Playing  the  Numbers.  1915(b)  vs.  1115,  Advisor  (Mental  Health 
Legal  Advisors  Comm.,  Boston,  Mass.),  Fall  1994,  at  12,  12-14. 

36See  Mass.  Regs.  Code  tit.  130,  §  508.004  (1999). 

"As  of  March  1993,  about  650,000  Massachusetts  residents  were  Medicaid 
eligible.  Of  these  eligible  individuals,  90,000  also  had  Medicare  or  other 
insurance  coverage  and,  for  that  reason,  were  not  enrolled  in  the  managed 
care  program.  In  addition,  85,000  were  HMO-enrollees,  and  were  there- 
fore not  served  by  the  managed  care  mental  health  carve-out.  At  that 
point,  200,000  people  were  enrolled  in  the  primary  care  clinician  pro- 
gram. See  Wieman,  supra  note  24,  at  19. 

58See  Mass.  Regs.  Code  tit.  130,  §  508.001(A)  (1999). 

,9"A  gatekeeper  is  typically  a  primary  care  doctor.  All  care  other  than  that 
of  the  primary  care  physician  or  true  emergencies  must  be  approved  by  the 
patient's  primary  care  physician."  Korczyk  &  Witte,  supra  note  16  at  7. 
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*°See  Mass.  Regs.  Code  tit.  130,  §  508.001(C)(1)  (1999). 

''Presently,  members  enrolled  in  a  HMO  receive  mental  health  care  through 
the  HMO  if  they  are  MassHealth  Standard  and  MassHealth  Family  Assis- 
tance Members,  while  HMO  enrollees  receive  mental  health  care  through 
DMA's  contractor  if  they  are  MassHealth  Basic  Members.  See  Mass.  Regs. 
Code  tit.  130,  §  508.001(C)(2)(a),  (b)  (1999).  MassHealth  Basic  is  avail- 
able to  individuals  or  members  of  a  couple  who  receive  cash  assistance 
from  the  state  under  its  Emergency  Aid  for  the  Elderly,  Disabled  and 
Children  program,  or  are  long-term  unemployed. See  Mass.  Regs.  Code  tit. 
130,  §  505.006(A)(1)  (1999). 

i2See  Mass.  Regs.  Code  tit.  130,  §  508.001(C)(2)(a)  (1999).  Several  of  the 
HMOs  contract  with  a  behavioral  health  MCO  similar  to  DMA's  current 
carve-out  contract.  Indeed,  the  staff  of  the  MCO  used  by  the  HMOs 
includes  persons  originally  employed  by  the  state's  first  carve-out  con- 
tractor. See  Susan  Fendell,  Notes  from  Dec.  3,  1999  Meeting  of  Behav- 
ioral Health  Advisory  Council  (on  file  with  authors)  (noting  that  Betsy 
Patullo,  formerly  of  MHMA,  now  heads  up  Beacon  Health  Strategies, 
LLC). 

"See  Wieman,  supra  note  24,  at  21.  The  popularity  of  behavioral  health 
carve-outs,  beginning  in  the  late  1980s,  grew  concurrently  with  crusades  to 
pare  down  social  programs  and  to  cut  expenditures  for  employee  benefits. 
Although  the  total  national  cost  of  physical  health  care  has  leveled  off 
since  1993,  mental  health  care  costs  have  continued  to  increase.  See  Jesse 
A.  Goldner,  Managed  Care  and  Mental  Health:  Clinical  Perspectives  and 
Legal  Realities,  35  Hous.  L.  Rev.  1437,  1448  (1999).  Massachusetts  Gov- 
ernor William  Weld  and  his  successor,  Paul  Cellucci,  specifically  imple- 
mented Medicaid  managed  care  to  cut  the  state's  Medicaid  expenditures.  In 
addition,  both  Republican  governors  are  adherents  of  privatization.  See 
Rochefort,  supra  note  34,  at  I ;  see  also  The  Massachusetts  Republic  Party 
1998  Platform  (visited  March  28,  2000)  <http://www.massgop.com/ 
platform. htm>  (during  Cellucci's  campaign,  stating  that  "the  Massachu- 
setts Republican  Party  advocates  health  care  reform  through  instituting 
competitive  options  including  privately-run  managed  care"). 

44To  receive  DMH  continuing  care  services,  one  must  meet  DMH  eligibil- 
ity clinical  criteria.  See  Mass.  Regs.  Code  tit.  104,  §  29.04(3)  (1999).  One 
must  also  be  determined  to  be  in  need  of  DMH  continuing  care  services. 
See  id.  at  §  29.04(4)  (1999).  The  need  involves  an  assessment  of  the 
person's  current  medical  entitlements  and/or  insurance,  and  availability  of 
appropriate  services  from  other  public  or  private  entities.  See  id.  at  § 
29.04(4)(c),  (d).  DMH  continuing  care  services  are  defined  as  community- 
based  services  contracted  for  or  operated  by  DMH.  but  which  do  not 
include  services  of  brief  duration,  outpatient  services,  court  evaluations,  or 
acute  mental  health  services,  such  as  crisis  intervention  or  emergency 
screening.  See  id.  at  §  29.02  (1999). 

DMH's  inclusion  of  a  needs  determination  in  its  eligibility  criteria  repre- 
sents an  attempt,  as  other  states  have  done,  to  become  a  "payor  of  last 
resort,"  transferring  the  health  care  costs  to  federally-funded  insurance 
programs,  whenever  that  option  is  available.  See  Wieman,  supra  note  24, 
at  8. 

Of  DMH  clients,  only  those  who  have  Medicaid  as  their  primary  insurance 
will  have  their  mental  health  care  managed  by  DMA.  Those  who  have 
Medicare  as  their  primary  insurance  and  Medicaid  as  their  secondary  insur- 
ance continue  to  have  their  care  managed  by  DMH.  See  Susan  Fendell. 
Mental  Health  Managed  Care:  Expansion  to  DMH  Acute  Care  and  Med- 
icaid Update,  Advisor,  Fall  1995,  at  12,  12. 

45FHC  Health  Systems  is  the  parent  company  of  Options  Health  Care,  Inc. 
Columbia  HCA,  then  under  investigation  for  Medicaid  fraud,  acquired  Value 
Behavioral  Health's  parent  company.  Due  to  state  conflict  of  interest 
provisions  (Columbia  owned  some  Massachusetts  providers),  Columbia 
was  forced  by  Options  to  sell  its  interest  in  the  Partnership.  On  July  15. 
1997,  Value  Behavioral  Health  transferred  its  interests  in  the  Partnership 
to  Options.  See  Susan  Fendell,  Partnership  No  More,  Advisor,  Fall/Winter 
1997,  at  21,  21.  On  June  18,  1998,  FHC  Health  Systems  completed  its 
acquisition  of  Value  Behavioral  Health  from  Columbia/HCA.  creating 
ValueOptions.  See  ValueOptions,  Value  Behavioral  Health  (visited  Nov. 
30,  1999)  <http://www.phc.com/phc/frmain.htm>. 

46See  Fendell,  Privately  Managed  Mental  Health  Care:  Shrinking  Services, 
supra  note  33,  at  3,  6.  Another  reason  that  MHMA  lost  the  contract  was 
that  it  had  infuriated  providers  with  its  slow  payment  process.  SeeMASS.Ass'N 
For  Mental  Health,  Mental  Health  Provtders  Assess  Year  Five  Of  The  Massa- 


chusetts Managed  Mental  Hhealth/Substance  Abuse  Program,  Managed  Care 
Report  1(1998). 

■"DMA  initially  planned  to  issue  a  request  for  proposals  for  a  privately 
managed  company  to  manage  both  mental  health  and  physical  care  ser- 
vices. See  Susan  Fendell.  DMA  Expands  its  Use  of  For-Profit  Managed 
Care:  Current  Management  Unchecked  Advisor,  Winter/Spring  1999.  at 
3.  3.  However,  public  reaction  to  DMA's  request  for  information  appar- 
ently was  sufficiently  negative  that  DMA  has  rethought  its  strategy  and 
the  ultimate  shape  of  the  program  is  unclear.  See,  e.g.,  Letter  from  Mark 
Reynolds,  Acting  Commissioner.  DMA.  to  All  Interested  Parties  (Jan.  7. 
2000)  (on  file  with  authors)  (issuing  a  second  request  for  information  and 
announcing  a  "slower,  more  incremental  approach"  to  changes  in  plan 
management,  "in  consideration  of  some  respondents'  concerns"). 

4RSee  Massachusetts  Behavioral  Health  Partnership.  Monthly  Utilization  Cost 
Report  (undated)  (unpublished  internal  data,  on  file  with  authors)  [herein- 
after Partnership  Claims  Data].  Due  to  differences  in  how  enrollees  are 
counted,  DMA  reported  491.374  enrollees  in  March  1999.  with  June  1999 
being  the  first  month  that  the  carveout  covered  over  500.000  enrollees. 
DMA  Managed  Care  Reimbursement  Unit.  MBHP  Enrollment  Days  Per 
Reconciliation  Reports  (Aug.  14/15, 2000). 

19See  U.S.  Gen.  Accounting  Office,  supra  note  21.  at  8. 

x>See  id.  at  2  n.7. 

\See  id.  In  addition,  a  survey  of  50  large  HMOs  revealed  that  about  half  of 
HMO  enrollees  were  enrolled  in  carve-out  plans.  See  Mental  Health:  A 
Report  Of  The  Surgeon  General,  supra  note  5,  at  422. 

>2See  Haiden  A.  Huskamp,  National  Alliance  for  the  Mentally  III,  State 
Requirements  for  Manaced  Behantorm.  Health  C  are  Carve-Olts  and  What  They 
Mean  for  People  wtth  Severe  Mental  Illness  3  (1996). 

"See  id. 

s,See  id. 

"See  id. 

ibSee  id. 

51See  42  U.S.C.  §  1905(d)  (1999). 

58The  Temporary  Assistance  for  Needy  Families  (TANF)  program  became 
effective  July  1,  1997,  and  replaced  what  was  then  commonly  known  as 
welfare:  Aid  to  Families  with  Dependent  Children  (AFDC)  and  the  Job 
Opportunities  and  Basic  Skills  Training  (JOBS)  programs. See  Office  of  the 
Assistant  for  Planning  and  Evaluation,  U.S.  Dep't  of  Health  and  Human  Servs.. 
Catalog  of  Federal  Domestic  Assistance,  93:558  Temporary  Assistance  for 
Needy  Families  (last  modified  Dec.  1999)  <http://aspe.hhs.gov/cfda/ 
p93558.htm>. 

59See  Wieman,  supra  note  24,  at  1. 
mSee  Huskamp,  supra  note  52,  at  4. 
"See  id.  at  5. 

"The  prevalence  and  import  of  child  sexual  abuse  was  exposed  by  a  series 
of  eminent  figures-Amboise  Tardieu.  Sigmund  Freud. in  Sandor  Ferenczi. 
C.  Henry  Kempe-between  1860  and  1984.  See  Jennings,  supra  note  10.  at 
382. 

''-See  id.  (describing  how  each  exposure  was  met  by  the  scientific  commu- 
nity with  "distaste,  rejection,  or  discreditation"). 

64Susan  Stefan.  The  Protection  Racket  Rape  Trauma  Syndrome.  Psychiat- 
ric Labeling,  and  Law,  88  Nw.  U.  L.  Rev.  1271,  1289  (1994)  [hereinafter 
Stefan,  The  Protection  Racket]. 

h5See  id.  at  1286;  see  also  Judith  L.  Herman.  Trauma  amd  Recovery.  28-31 
(1992). 

^Stefan,  The  Protection  Racket,  supra  note  64.  at  1286. 
"Id.  at  1289. 

68Jennings.  supra  note  10.  at  382  (arguing  that,  after  100  years  and  in  spite 
of  countless  instances  of  documented  abuse,  the  tradition  of  denial  and 
victim  blame  continues  to  thrive  within  the  scientific  community). 

69 Activists  within  the  disability  rights  movement  carried  a  similar  message: 
that  the  established  medical  community  needed  to  change  its  approach  to 
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treating  people  with  disabilities.  No  longer  should  the  disability  be  seen  as 
the  problem;  instead,  the  system"s  inability  to  accommodate  the  disability 
was  the  problem.  See  Jennifer  Kern.  Across  Boundaries:  The  Emergence 
of  an  International  Movement  of  Women  with  Disabilities  8  Hastings 
Women's  L.J.  233,  237-38  (1997). 

70See,  e.g..  Peter  R.  Breggin.  From  the  Editor-in  Chief:  Psychiatry  's  Reli- 
ance on  Coercion.  1  Ethical  Human  Sciences  and  Services  115,  115-18  n.2 
(1999)(describing  modern-day  psychiatry"s  increasing  reliance  on  coer- 
cive power  to  force  treatment  with  drugs:William  Gardner  et  al..  Two 
Scales  for  Measuring  Patients '  Perceptions  for  Coercion  During  Mental 
Hospital  Admission.  11  Beh.  Sci.  &  L..  307.  307  (1993)  (citing  research 
that  legal  coercion  in  mental  hospital  admission  is  common):  see  also  M. 
Susan  Ridgely  et  al..  Women  &  Coercion  in  Mental  Health  Treatment: 
Issues.  Empirical  Data  and  Public  Policy  27  (Aug.  31,  1999)  (unpublished 
manuscript,  on  file  with  authors)  (suggesting  that  a  strong  survivor  move- 
ment and  a  critical  advocacy  community  had  been  unsuccessful  at  stem- 
ming the  increasing  reliance  on  coercion  in  the  mental  health  care  sys- 
tem). 

71See,  e.g..  Ridgely  et  al..  supra  note  70.  at  37.  However,  coercion  in  fact 
may  not  be  effective.  See.  e.g..  id.  at  40-41  (questioning  the  efficacy  of 
involuntarily  committing  women). 

nSee,  e.g.,  Auslander  et  al..  supra  note  6.  at  1  (suggesting  that  "unless  the 
coercive  culture  of  psychiatry  is  radically  altered,  many  persons  will  con- 
tinue to  be  traumatized,  whether  or  not  such  experience  is  repetitious  of 
their  pasts"). 

"'There  is  an  additional  concern  w  ith  the  use  of  coercive  treatment  ap- 
proaches: that  they  will  discourage  potential  patients  from  seeking  treat- 
ment. One  California  study  found  that  47%  of  health  care  system  partici- 
pants interviewed  had  avoided  mental  health  treatment  on  one  or  more 
occasions  because  they  feared  being  involuntarily  committed. See  Jean 
Campbell.  California  Dept  of  Memtal  Health,  The  Well-Being  Project:  Mental 
Health  Clients  Speak  for  Themselves  1 1 8  (1989). 

7JAuslander  et  al.,  supra  note  6,  at  1.  In  addition,  some  trauma  survivors 
experience  new  incidents  of  physical  and  sexual  abuse  in  the  course  of 
treatment  in  the  mental  health  system,  meaning  that  they  are  surviving 
not  only  the  mental  health  system  but  also  abuse  within  that  system. See, 
e.g..  Jacobus,  supra  note  12.  at  328  (citing  a  physician  testifying  before 
the  New  Jersey  Commission  on  Sex  Discrimination  in  the  Statutes  reports 
that  "between  5  and  10%  of  mental  health  professionals  admit  to  sexual 
contact  with  their  patients").  The  ex-psychiatric  patient  movement  is 
referred  to  by  multiple  names  to  avoid  having  to  select  among  the  options. 
Some  former  patients  like  to  be  called  "consumers."  suggesting  that  they 
should  be  treated  with  the  respect  that  is  commonly  afforded  consumers  of 
any  other  medical  service  or.  more  generally,  consumers  of  any  non- 
medical product.  See.  e.g.,  Annette  Hanson  &  William  Crane.  The  Cus- 
tomer is  Always  Right,  in  Massachusetts  Dep  t  of  Mental  Health.  Human 
Rights  Handbook  57-59  (Massachusetts  Dep  t  of  Mental  Health  ed..  May 
1999).  Some  former  patients  prefer  to  be  called  "survivors."  for  the  rea- 
sons discussed  in  the  text.  Others  prefer  the  term  "ex-patient."  The 
movement  of  these  activists  in  the  United  States  began  approximately  in 
1970.  growing  out  of  a  number  of  groups  across  the  country,  and  today 
incorporating  a  number  of  national,  as  well  as  many  more  local,  organiza- 
tions. See  Chamberlin.  supra  note  3.  at  2. 

"5Jennings.  supra  note  10,  at  377. 

uSee,  e.g.,  Andrea  K.  Blanch.  Opening  Remarks,  in  Proceedingsfrom  Forum 
on  Sexual  Abuse  Survivors  in  the  Mental  Health  System  2. 4  (Mental  Health 
Ass'n  in-  N  Y.  State  and  N  Y.  State  Off.  of  Mental  Health  Community  Support. 
Jan.  11.  1994)  [hereinafter  Proceedings];  see  also  Massachusetts  Dep't  of 
Mental  Health  Task  Force  on  the  Restraint  and  Seclusion  of  Persons  Who  Have 
Been  Physically  or  Sexually  Abused.  Report  and  Recommendations  4  ( 1 996) 
(describing  loss  of  control  trauma  survivors  experience  during  restraint); 
Caroline  C.  v.  Johnson,  at  11-12  (D.  Neb.  Oct.  29.  1998)  (No.  4:  CV95- 
22)  (consent  decree)  (ordering  therapeutic  facility  to  implement  policies 
to  alleviate  trauma  to  women  w  ith  history'  of  sexual  abuse  including:  1) 
prohibition  of  mechanical  restraints  requiring  legs  to  be  spread;  2)  require- 
ment that  staff  person  in  attendance  be  female  or  be  observed  by  a  woman 
(unless  the  perpetrator  of  abuse  was  female  or  the  survivor  requests  other- 
wise); and  3)  requirement  that  staff  ask  patients  about  and  use  alternatives 
to  restraint  and  means  to  make  restraint  less  traumatizing). 

77Restraint  is  permissible  in  Massachusetts  at  public  and  private  facilities 


for  the  care  and  treatment  of  mentally  ill  persons  pursuant  to  statute.  See 
Mass.  Gen.  Laws  ch.  123.  §  21  (1999).  The  Massachusetts  Department  of 
Mental  Health  monitors  restraint  use  at  facilities  it  licenses  For  reported 
months  in  1998.  the  department  calculated  an  average  of  12.41  episodes 
of  restraint  or  seclusion  per  100  individuals  served  by  the  facility.  See 
facsimile  from  Michael  Weeks.  Director  of  Licensing.  Department  of 
Mental  Health  (Jan.  18.  2000)  (on  file  with  author)  (containing  statistics 
compiled  by  the  department  for  restraint  and  seclusion  for  calendar  year 
1998). 

While  there  do  not  appear  to  be  clear  gender  differences  in  rates  of  re- 
straint and  seclusion,  one  study  has  found  that  the  experience  of  being 
sexually  abused  increases  the  likelihood  that  a  woman  will  be  restrained 
when  hospitalized.  See  Susan  Stefan,  Issues  Relating  to  Women  and  Ethnic 
Minorities  in  Mental  Health  Treatment  and  Law.  in  Law,  Mental  He alth  & 
Mental  Disorder  266  (Bruce  Sales  &  Dan  Shuman,  eds.,  1996)  (on  file  with 
authors),  and  researchers  have  not  adequately  explored  the  role  of  impor- 
tant factors,  including  gender  and  diagnoses.  See  Ridgely  et  al., supra  note 
70.  at  35.  For  instance,  in  one  study  there  was  a  higher  rate  of  seclusion 
and  restraint  of  persons  diagnosed  with  borderline  personality  disorder,  a 
diagnosis  which  has  a  higher  prevalence  in  women,  and  which  has  been  tied 
to  possible  sexual  abuse.  Also,  "para-suicide,"  a  behavior  which  is  associ- 
ated with  sexual  abuse,  has  been  reported  to  be  a  precipitant  of  seclusion  or 
restraint.  Id.  at  35  (citations  omitted). 

™See  Suzanne  Telintelo  et  al.,  A  Study  of  the  Use  of  Restraint  in  a  Psychi- 
atric Emergency  Room,  34  Hosp.  &  Community  Psychiatry  164.  164  (1983) 
(stating  that  personal  safety  of  the  therapist  is  commonly  cited  as  a  reason 
for  using  mechanical  restraint);  see  also  Nancy  K.  Ray  &  Karen  J.  Myers, 
Lowering  Restraint  and  Seclusion  Use:  The  Leader  May  Make  the  Differ- 
ence, Quality  of  Care,  Mar  -Apr.  1994,  at  6,  7  (finding  low  restraint  rates 
at  facilities  where  administrators  stress  the  importance  of  regular  and 
predictable  staff  interaction  with  patients).  But  see  Eileen  Frances 
Morrison,  77;e  Tradition  of  Toughness:  A  Study  of  Nonprofessional  Nurs- 
ing Care  in  Psychiatric  Settings,  22  Image:  J.  Nursing  Scholarship.  Spring 
1990.  at  32,  37  (reporting  on  study  finding  that  a  higher  staff  to  patient 
ratio  is  related  to  a  higher  degree  of  violence  on  psychiatric  ward). 

79Jennings.  supra  note  10,  at  378,  379-381.  For  example,  Jennings  draws 
parallels  between  being  trapped  in  an  institution  and  the  experience  of 
being  unable  to  escape  a  perpetrator's  abuse,  between  losing  one's  privacy 
in  an  institution  and  having  boundaries  violated  by  an  abuser,  and  between 
being  injected  with  medications  against  her  will  and  being  sexually  vio- 
lated. See  id.  at  379-80. 

'  Judicially  authorized  medication  orders  are  permissible  in  Massachusetts 
pursuant  to  case  law  and  statute.  See  Rogers  v.  Commissioner  of  the  Dep't 
of  Mental  Health,  458  N.E.  2d  308  (Mass.  1983)  (holding  that  an  indi- 
vidual may  not  refuse  treatment  if  a  judge  has  found  that  the  individual  is 
not  competent  to  make  treatment  decisions  and  that,  if  the  individual 
were  competent,  he  or  she  would  consent  to  the  proposed  treatment); 
Mass.  Gen.  Laws  ch.  123,  §  8B  (1999)  (medical  guardianship  pursuant  to 
the  civil  commitment  statute);  and  Mass.  Gen.  Laws  ch.  201,  §  6  (1999) 
(medical  guardianship  pursuant  to  the  guardianship  statute).  Forced  medi- 
cation is  also  permissible  in  emergencies  to  prevent  irreversible  deteriora- 
tion pursuant  to  Rogers  v.  Commissioner,  458  N.E.  2d  at  321-22,  aff'd, 
Rogers  v.  Okin.  7838  F.2d  1.  6  (1st  Cir.  1984),  and  pursuant  to  the  state's 
restraint  statute,  Mass.  Gen.  Laws  ch.  123,  §  21  (1999). 

"'While  outpatient  commitment  statutes  vary  in  their  details,  they  gener- 
ally combine  an  order  to  comply  with  a  medication  treatment  plan  with  a 
mechanism  to  enforce  compliance,  such  as  detention  in  the  event  of  non- 
compliance. See.  e.g..  N.H.  Rev.  Stat.  Ann.  1992,  §  135-C:45  ;  405  III. 
Comp.  Stat.  Ann.  5/3  -  812(a)  (West  1999);  Ariz.  Rev.  Stat.  Ann.  §  36-540 
(West  1999).  In  Massachusetts,  probate  court  medication  guardianships, 
effectively  serve  the  same  purpose.  See  Mass.  Gen.  Laws  ch.  201,  §  6 
(1999). 

82Civil  commitment  is  permissible  in  Massachusetts  pursuant  to  statute. 

See  Mass.  Gen.  Laws  ch.  123,  §§  7,  8  (1999). 

""'Obtaining  a  judicial  order  to  provide  mental  health  treatment  (usually 
medication)  to  individuals  whom  the  court  deems  incompetent  is  common 
nationwide.  In  Massachusetts,  for  example,  a  survey  of  between  55  and  57 
private  and  general  hospitals  (depending  on  the  month),  all  licensed  by  the 
Massachusetts  Department  of  Mental  Health,  revealed  that,  from  January 
1998  through  June  1998.  the  hospitals  filed  a  total  of  339  petitions  for 
orders  for  antipsychotic  medication  and  other  medical  treatment  in  the 
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district  court  and  that,  during  the  same  time,  district  courts  allowed  171 
such  petitions.  In  the  same  period,  these  hospitals  filed  125  petitions  to 
authorize  treatment  in  the  probate  courts  and  probate  courts  allowed  86 
such  petitions.  See  An  Act  to  Reform  the  Civil  Commitment  Process  for 
Persons  with  Mental  Illness  Hearing  on  S.  613  Before  the  Joint  Human 
Serv.  and  Elderly  Affairs  Comm.,  181st  Leg.,  1st  Reg.  Sess.  4  (Mass.  1999) 
(statement  of  Marylou  Sudders,  Commissioner,  Department  of  Mental 
Health). 

The  use  of  civil  commitment  of  psychiatric  patients  is  also  common 
nationally.  The  same  survey  revealed  that  district  courts  approved  216  out 
of  549  petitions  filed  by  these  hospitals.  See  id.  A  study  conducted  in  the 
1980s  found  that  men  and  women  were  admitted  for  being  a  threat  either 
to  themselves  or  to  property  in  equal  numbers.  See  Ridgely  et  al.,  supra 
note  70,  at  10  (citations  omitted).  Another  study  found  that  before  the 
passage  of  tighter  legal  restrictions  on  civil  commitment,  men  were  more 
likely  to  be  involuntarily  hospitalized  than  women,  but  that  after  such 
reforms,  the  rates  have  been  the  same.  See  id.  at  28. 

84See  Robert  T.  Quinlivan,  Treating  High-Cost  Users  of  Behavioral  Health 
Services  in  a  Health  Maintenance  Organization  5 1  Psychiatric  Services 
159,  159,  161  (2000)  (reporting  that  "assertive  community  treatment 
services  have  been  used  extensively  in  public  mental  health  settings"  and 
suggesting  that  ACT  services  also  are  becoming  increasingly  relevant  for 
HMOs  as  the  number  of  care  users  in  HMOs  rises  and  diagnostic  profiles 
more  closely  resemble  those  of  public  sector  programs).  The  prototype  of 
assertive  community  treatment  teams  is  the  Program  for  Assertive  Com- 
munity Treatment  (PACT),  which  derived  from  the  Training  in  Commu- 
nity Living  Program  (TCL)  in  Madison,  Wisconsin  in  the  late  1970s.  In 
1998,  the  National  Alliance  for  the  Mentally  III  (NAMI)  began  a  cam- 
paign to  promote  the  expansion  of  this  model  nationwide.  See  NAMI, 
NAMI  Announces  Major  National  Initiative  to  Promote  a  Treatment  Pro- 
gram With  25-Year  Successful  Track  Record  (visited  Jan.  26,  2000)  <http:/ 
/www. nami.org/pressroom/981006215423.html>.  In  Massachusetts,  DMH 
and  the  Partnership  implemented  PACT  teams  on  a  pilot  basis  in  Worces- 
ter on  January  1,  2000  and  the  agencies  are  attempting  to  start  up  another 
team  in  the  northeastern  section  of  the  state.  See  Telephone  Interview 
with  Angelo  McClain,  Vice  President,  Regional  Operations  and  Integrated 
Network  Management,  Partnership  (Jan.  20,  2000);  see  also  NAMI,  State- 
by-State  Availability  of  PACT  Model  Programs  (visited  Jan.  20,  2000) 
<http://www.nami.org/about/chart.htm>.  If  the  financial  model  works,  DMH 
and  the  Partnership  intend  to  expand  the  model  statewide. See  Telephone 
Interview  with  Angelo  McClain,  supra. 

**One  study  revealed  that  88%  of  over  three  hundred  U.S. -based  ACT 
programs  had  teams  of  both  nurses  and  psychiatrists  providing  treatment. 
See  Patricia  Spindel  &  Jo  Anne  Nugent,  The  Trouble  with  Pact:  Question- 
ing the  Increasing  Use  of  Assertive  Community  Treatment  Teams  in  Com- 
munity Mental  Health  2  (visited  Aug.  10,  1999)  <http://www.madnation.org/ 
papcttrouble.htm>  (citations  omitted). 

*>See  id. 

"See  id. 

88See  Support  Coalition  International, /i  New  Proposal  to  Congress  May 
Mean  Daily  Psychiatric  Drug  Deliveries  to  Your  Doorstep  (visited  Jan.  20, 
2000)<http://www.efn.org/~dendron/dendron/dendron41/ 
dendron41content/PACTl.html>;see  also  Spindel  &  Nugent,  supra  note 
85,  at  2  (noting  that  the  unquestioning  acceptance  of  psychiatrists  and 
nurses  on  PACT  teams  adds  credence  to  the  argument  that  a  biomedical 
treatment  model  is  desirable).  Spindel  and  Nugent  also  lament  the  value 
placed  upon  medication  compliance  in  studies  of  PACT.  See  id.  These 
studies  don't  measure  the  development  of  or  strengthening  of  supports  for 
independent  living  or  the  generation  of  non-professional  human  contacts. 
See  id.  at  8.  The  outcomes  attributed  to  PACT  teams  are  a  reduction  in 
number  of  hospital  admissions  and  a  higher  degree  of  client  satisfaction; 
however,  satisfaction  may  result  from  comparisons  between  under-resourced 
service  systems  and  a  well-supported  PACT  system.  See  id. 

89See  Spindel  &  Nugent,  supra  note  85,  at  3  (noting  that  the  embrace  of 
PACT  "points  to  the  absence  of  a  grounding  philosophy  in  community 
mental  health  practice,  which  has,  at  its  base,  a  solid  respect  for  the 
autonomy  and  rights  of  individuals,  and  which  considers  the  serious  per- 
sonal and  social  consequences  of  removal  of  these  rights"). 

While  activists  have  raised  a  number  of  other  concerns  about  ACT  teams, 
see  id.  at  6-8,  one  feature  which  raises  problems  for  trauma  survivors  is 


that  ACT  teams  require  that  clients  pursue  connections  with  several  team 
members,  not  just  one  individual.  Although  the  success  of  any  professional 
intervention  depends  upon  the  quality  of  the  professional-client  relation- 
ship, clients  are  faced  with  the  difficult  task  of  establishing  relationships 
with  a  whole  team  of  people.  See  id.  at  6.  For  trauma  survivors,  the  best 
treatment  approach  may  not  be  a  decentralized  one  in  which  the  client 
must  develop  many  relationships,  but  one  in  which  the  client  develops 
fewer,  but  closer  relationships  within  which  trust  and  then  disclosure  are 
possible.  See  infra  Section  IV  A(3). 

"'See  Ellen  L.  Bassuk,  Responding  to  the  Needs  of  Low-Income  and  Home- 
less Women  Who  Are  Survivors  of  Family  Violence,  53  JAMWA,  Spring 
1998,  at  57,  60.  These  deficiencies  in  training  are  rooted  in  fundamental 
biases  against  women.  President  Carter's  Commission  on  Mental  Health 
observed  that  the  "pervasive  cultural  biases  which  denigrate  women  are 
the  same  biases  found  in  the  training  of  mental  health  professionals,  the 
organization  and  delivery  of  mental  health  services,  and  research  about 
women.  .  .  .  Sexist  theory  leads  to  sexist  practice."  Jacobus. supra  note  12. 
at  322. 

9[See  Herman,  supra  note  65,  at  123. 

nSee  Laura  Prescott,  Women  Emerging  In  The  Wake  Of  Violence  12(1 998) 
(arguing  that  providers  should  ask  questions  about  abuse  histories  during 
intake). 

"See,  e.g.,  John  Read  &  Nick  Argyle.  Hallucinations.  Delusions,  and 
Thought  Disorder  Among  Adult  Psychiatric  Inpatients  With  a  History  of 
Child  Abuse.  50  Psychiatric  Serv.  1467,  1471  (1999):  Jennings. supra  note 
10,  at  383. 

94See  Carmen,  supra  note  8.  at  52-53  (noting  that  regardless  of  the  par- 
ticular diagnosis  given  to  a  trauma  survivor,  the  experience  of  abuse  re- 
mains the  central  feature  of  her  symptomatology). 

95 Id.  at  53. 

%See  Katie  Brennan,  Adult  Survivors  of  Childhood  Sexual  Abuse  in  the 
Mental  Health  System:  Involuntary  Intervention.  Retraumatization.  and 
Staff  Training  13  (1997)  (unpublished  manuscript,  on  file  with  the  De- 
partment of  Community  Mental  Health,  Louis  de  la  Parte  Florida  Mental 
Health  Institute.  University  of  South  Florida)  (recounting  discussion  at  a 
meeting  convened  on  May  2,  1995  at  the  New  York  State  Office  of 
Mental  Health  on  barriers  to  working  with  trauma  survivors).  Meeting 
participants  recommended  improvements  to  academic  training.  See  id.  at 
14.  Others  have  noted  need  for  improved  staff  training  and  support. See. 
e.g.,  Maryellen  Handel,  in  Proceedings,  supra  note  76.  at  9-10;  Jane  Barker. 
Testimony  in  Proceedings,  supra  note  76,  at  21;  Kathleen  Lynch.  Testi- 
mony in  Proceedings,  supra  note  76,  at  24-25;  Mark  O'Brien  Testimony  in 
Proceedings,  supra  note  76,  at  31. 

"Substance  Abuse  And  Mental  Health  Administration.  Facts  Abolt  Mental 
Health  And  Physical  And  Sexual  Abuse  (1994)  (on  file  with  authors). 

98See  Harris,  Treating  Sexual  Abuse,  supra  note  12,  at  373. 

"Id. 

l00See  Auslander  et  al.,  supra  note  6  (noting  that  mental  health  profession- 
als are  beginning  to  recognize  the  treatment  needs  of  abuse  survivors, 
especially  those  survivors  treated  in  inpatient  settings). 

""See  Brennan,  supra  note  96,  at  1.  However,  advocacy  efforts  have 
started  to  produce  changes  in  federal  and  state  public  mental  health  sys- 
tems. A  1993  congressional  mandate  directed  the  National  Center  for 
Mental  Health  Services  (CMHS)  to  attend  to  women's  issues.  In  response. 
CMHS  made  a  priority  the  examination  of  physical  and  sexual  abuse  in  the 
lives  of  women  with  mental  illness.  See  Susan  E.  Salasin.  Looking  Back. 
Looking  Ahead:  Shining  a  Light  on  the  Abuse  of  Women,  inDARE  to  Vision. 
supra  note  8.  at  4;  see  also  Jennings,  supra  note  10.  at  383.  More  recentK. 
in  the  spring  of  1998.  the  Substance  Abuse  and  Mental  Health  Sen  ices 
Administration  announced  the  availability  of  grants  to  develop  appropri- 
ate interventions  for  women  age  eighteen  and  older  with  substance  abuse, 
mental  illness,  and  histories  of  sexual  and/or  physical  abuse. See  Knowl- 
edge Exchange  Network,  Center  for  Mental  Health  Serv.,  Women  and 
Mental  Health:  Finding  the  Fads  (visited  Sept.  3.  1999)  <http:// 
www.  mental  health. or g/public at ions//allpubs/CMH98-5 02  1/ 
WomenMH.htm>.  Grants  subsequently  were  awarded  to  fourteen  govern- 
ment and  private  agencies  across  the  country,  including  three  in  Massachu- 
setts. See  Substance  Abuse  and  Mental  Health  Serv  Admin,  ft  al..  Women,  Co- 
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Occuring  Disorders  &  Violence  Study  2.  6  (undated)  (on  file  with  authors). 
The  grant,  known  as  the  Women.  Co-Occuring  Disorders  &  Violence  Stud>. 
provides  funding  for  two  phases  or  research:  the  first,  to  generate  new 
information  about  integrated  serv  ice  systems  of  care  for  the  target  popu- 
lation and  to  identify  promising  service  models,  and  the  second,  to  allow 
approved  sites  to  conduct  outcome  studies.  See  id.  at  2.  One  of  the  goals  of 
the  study  is  to  provide  information  to  national,  state,  and  local  policy- 
makers so  that  they  may  improve  the  care  delivery  systems  serving  the 
target  population.  See  id. 

'';Brennan.  supra  note  96.  at  10. 

""See,  e.g..  Jennings,  supra  note  10.  at  383  (noting  that  new  therapeutic 
approaches  to  trauma  can  be  found  on  dissociative  disorder  units  of  private 
psychiatric  hospitals).  However,  there  are  public  facilities  where  trauma 
work  is  being  done.  The  Victims  of  Violence  Program,  affiliated  with 
Cambridge  Hospital  in  Cambridge.  Massachusetts,  is  one  example.  See 
Cambridge  Health  Alliance.  Community  Crisis  Response  Team  (undated). 

'"■'Heather  Huckeba.  Testimony  in  Proceedings,  supra  note  76.  at  13. 

1  -Barker,  supra  note  96.  at  20. 

106Brennan,  supra  note  96.  at  12. 

,07See  Mass.  Regs.  Code  tit.  130.  §§  450. 1 18(I)(l)(d),  508.001(B)(2)  (2000). 

1  'See  Sherry  Glied.  The  Treatment  of  Women  with  Mental  Health  Disorders 
Under  HMO  and  Fee-for-Service  Insurance.  26(2)  Women  &  Health  1,  71 
(1997)  (reporting  that  in  her  study  of  data  on  office  visits  of  women 
between  1990  and  1994.  the  majority  of  people  suffering  from  mental 
health  issues  are  women,  and  women  disproportionately  look  to  their 
PCCs  in  an  effort  to  obtain  mental  health  services). 

IOTSee  Ellen  Grabois.  Center  for  Research  on  Women  with  Disabilities. 
What  Every  Person  with  a  Disability  Should  Know  About  Managed  Care 
Plans  2  (visited  Nov.  17.  1999)  <http://www.bcm.tmc.edu/crowd/ 
access_health_care/MANCRFS3.htm>. 

"°See  Goldner.  supra  note  43.  at  1454 

'"See.  e.g..  Carol  Tobias.  Center  for  Health  Care  Strategies.  Inc..  Man- 
aged Care  for  Special  Populations:  Developing  Responsive  Provider  Set- 
works:  Executive  Summary  2  (visited  Nov.  3.  1999)  <http://vww.chcs.org/ 
exechome.htm>. 

":The  deficiencies  in  appropriate  care  for  trauma  survivors  are  compounded 
by  the  lack  of  attention  given  women's  health  needs  in  general.  Health 
care  providers  tend  to  treat  women  differently  from  men.  The  differences 
are  noticeable  in  a  number  of  areas:  providers  give  women  less  thorough 
evaluations,  minimize  their  symptoms,  provide  fewer  treatments  for  the 
same  diagnoses,  prescribe  certain  medications  more  frequently,  and  offer 
more  meager  responses  to  their  female  patients'  questions.  See  U.S.  Public 
Health  Serv.'s  Office  on  Women's  Health.  Women's  Health  Issues:  An  Overview 

2  (July  1998)  (citing  a  1993  survey  of  women's  health  concerns).  Medical 
care  also  is  compromised  by  inattention  to  gender-related  biological  and 
psychosocial  factors  when  considering  the  causes,  experience  and  treat- 
ment of  medical  problems.  See.  e.g..  Nat'l  Inst,  of  Health.  U.S.  Dept  of 
Health  and  Human  Serys..  2  Agenda  for  Research  on  Women's  Health  for  the 
2 1  st  Century:  A  Report  of  the  Task  Force  on  the  N  at'l  Institutes  of  Health 
Women's  Health  Research  Agenda  for  the  2 1  st  Century  113(1 999)  [herein- 
after Agenda  for  Research]  (noting  that  researchers  can  learn  much  about 
mental  illness  through  the  examination  of  gender  differences  in  biologv 
behavior,  epidemiology,  and  treatment  of  these  problems,  as  research 
conducted  in  the  1990s  has  revealed). 

"'See  Maxine  Harris  &  the  Community  Connections  Trauma  Work  Grout. 
Trauma  Recov  ery  and  Empowerment:  A  Clinician's  Guide  for  Working  wtth 
Women  in  Grouts  xi-xii  (1998)  [hereinafter  Harris.  Trauma  Recovery  and 
Empowerment]. 

"'Carmen,  supra  note  8.  at  53. 

"5See.  e.g..  Ann  Jennings  &  Ruth  O.  Ralph.  Maine  Trauma  Advisory  Grouts 
Report.  In  Their  Own  Words  (1997)  (reporting  conclusions  of  Trauma 
Advisory  Groups,  composed  of  recipients  of  mental  health  services  who 
were  also  survivors  of  physical  and  sexual  abuse,  as  to  what  trauma- 
sensitive  services,  treatment  approaches,  and  supports  were  needed  for 
recovery). 

"6See  Auslander  et  al..  supra  note  6.  Some  individuals  have  expressed 


concern,  however,  with  the  trend  toward  treating  trauma  survivors  more 
gently,  while  continuing  to  treat  other  psychiatric  patients  with  inhumane 
and  coercive  methods.  See.  e.g..  id.  One  survivor/professional.  Patricia 
Deegan.  has  expressed  concern  w  ith  this  emerging  trend  toward  a  two- 
tiered  caste  system  and  service  delivery  system  developing  in  the  mental 
health  arena.  One  set  of  services  is  for  people  we  once  called  the  "chroni- 
cally mentally  ill""  and  who  we  now  refer  to  as  "the  severely  and  persis- 
tently mentally  ill."  The  second  tier  in  this  emerging  caste  system  is  the 
proliferation  of  specialized  serv  ices,  often  in  private  sector  hospitals,  for 
survivors  of  abuse.  See  Patricia  E.  Deegan.  Before  We  Dare  to  Vision,  in 
Dare  to  Vision,  supra  note  8,  at  11.  Deegan  criticizes  the  implication  of 
this  two  tiered  system:  that  there  are  "really  crazy"  people  in  the  service 
system  who  should  be  kept  separate  from  trauma  survivors.  See  id.  at  11- 
12. 

'■''See  Doob.  supra  note  10.  at  250. 

'"See,  e.g..  Jennings,  supra  note  10.  at  383  (citing  studies  showing  that 
history  of  childhood  sexual  trauma  is  extremely  relevant  to  the  diagnosis 
and  treatment  of  a  patient  and  that  questioning  to  reveal  such  a  history 
should  happen  routinely  across  all  treatment  settings,  including  emer- 
gency, inpatient,  and  outpatient). 

"9See  id.  (citing  to  increasing  data  demonstrating  that  when  trauma  is 
identified  and  treated  with  specific  therapeutic  interventions,  recovery  is 
possible  even  for  sexual  abuse  survivors  who  have  been  diagnosed  as  schizo- 
phrenic, depressive,  or  having  borderline  personality  disorder). 

l:oDoob.  supra  note  10.  at  245  (citations  omitted). 

,:'Miller.  supra  note  5.  at  176.  Miller  nonetheless  goes  on  to  note  an 
absence  of  focus  on  the  needs  of  a  significant  subgroup  of  women  trauma 
survivors,  a  group  she  identifies  as  sufferers  of  "Trauma  Reenactment 

S\  ndrome."  Id. 

'"See  Harris.  Trauma  Recov  ery  and  Empowerment,  supra  note  1 13. 

'-'See  Marsha  Linehan.  Dialectical  Behavior  Therapy  for  Treatment  of 
Parasuicidal  Women:  Treatment  Manual  ( 1 984). 

r-*See  Harris.  Treating  Sexual  Abuse,  supra  note  12.  at  373  (discussing  the 
needs  of  dually  diagnosed  female  trauma  surv  ivors):  see  also  Harris.  Modi- 
fications in  Service  Delivery,  note  5.  at  398-405  (discussing  the  needs  of 
female  surv  ivors  of  sexual  abuse  who  have  severe  mental  illness). 

'-See  Miller,  supra  note  5.  at  154. 

,26See  id.  at  154.  181-262. 

'-'See  O  Brienji/pra  note  96.  at  32. 

,:8See  Rhonda  Crouse.  Testimony  in  Proceedings,  supra  note  76.  at  27-  28. 
,29Id.  at  28(No.  4:  CV95-22) 
13  Prescott.  supra  note  92,  at  26. 

"'See  Ridgely  et  al..  supra  note  70.  at  46;  see  also  Harris.  Treating  Sexual 
Abuse,  supra  note  12.  at  374-75  (noting  that  group  interventions  (both 
peer  and  leader-led)  are  highly  effective  for  survivors  of  sexual  abuse 
trauma,  even  for  severely  dysfunctional  women)  and  at  377-79.  380-84 
(suggesting  that  such  groups  should  provide  both  cognitive  refraining  and 
social-skills  training,  the  latter  including  education  about  sexual  and  physi- 
cal abuse,  female  identity,  sexuality,  safety,  self-soothing,  and  parenting). 

'''-See  Ridgely  et  al..  supra  note  70.  at  45.  Additionally,  professionals  need 
to  recognize  these  types  of  services  as  valid  and  important  serv  ice  op- 
tions. See  id  at  46:  Prescott.  supra  note  92.  at  26. 

'"''Lynch,  supra  note  96.  at  24:  see  also  Daniel  Fisher.  Warm  Lines:  An 
Alternative  to  Hospitalization.  NEC  New  sletter  (Nat'l  Empowerment  Ctr, 
Lawrence.  Mass.)  (undated)  (available  at  <http://w-wAv.power2u.org/selfhep/ 
warmjines  html>)  (arguing  that  people  who  were  afraid  to  call  a  crisis 
team  for  fear  that  they  would  be  hospitalized  against  their  will  would 
instead  willingly  contact  a  warm  line). 

'"See  Lynch,  supra  note  96.  at  24. 

"Ridgely  et  al..  supra  note  70,  at  45. 

"*Jenntngs  &  Ralph,  supra  note  115.  at  54. 

'""Crouse.  supra  note  128.  at  27. 
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"'Jennings  &  Ralph,  supra  note  115,  at  40;  see  also  Shelley  Neiderbach, 
Getting  From  Talk  to  Action:  Money  and  Plans,  in  Dare  to  Vision,  supra 
note  8.  at  39  (suggesting  that  promising  trauma  survivors  thirty  hours  of 
psychotherapy  will  actually  make  them  worse,  because  survivors  will  re- 
ceive a  promise  that  cannot  be  met  since  trauma  cannot  be  reduced  in  such 
a  short  time  interval). 

'"Anne  Flitcraft,  Synergy:  Violence  Prevention,  Intervention,  and  Women's 
Health,  JAMWA,  May/Jul.  1996,  at  75,  75. 

'10See  Kevin  D.  Hennessy  &  Sharon  Green-Hennessy,  An  Economic  and 
Clinical  Rationale  for  Changing  Utilization  Review  Practices  for  Outpa- 
tient Psychotherapy,  24  J.  Mental  Health  Admin.,  340,  344  (1997);jee  also 
Jay  M.  Pomerantz,  Managed  Care  s  Treatment  of  Chronic  and  Relapsing 
Disease  (visited  Jan.  5,  2000)  <http://www/medscape.com/SCP/DBT/1999/ 
v.l  lnl  l/d5912.pome/d5912.pome-01  .html>  (concluding  that  "managed 
behavioral  health's  short-term  treatment  model  is  not  suitable  for  the 
great  numbers  of  patients  with  chronic  or  relapsing  disorders"). 

14lHennessy  &  Hennessy,  supra,  note  140,  at  344. 

142Mental  Health:  A  Report  of  the  Surgeon  General,  supra  note  5.  at  23 1 . 

'•"O'Brien,  supra  note  96,  at  33. 

'"See  Herman,  supra  note  65,  at  156,  160,  172. 

>4>Id.  at  195. 

l46See  id.  at  212. 

'"See  id.  at  222.  Herman  notes  that  while  most  participants  complained 
after  the  fact  about  the  time  limits,  most  also  stated  that  they  would  not 
have  preferred  or  could  not  have  tolerated  a  group  that  did  not  have  such 
limits.  See  id. 

l48Spindel  &  Nugent,  supra  note  85,  at  2. 
'"See  Jennings  &  Ralph,  supra  note  115,  at  48. 

l50As  one  mother  wrote  of  the  care  her  daughter,  a  survivor  of  sexual  abuse, 
received:  "The  use  of  psychotropic  drugs  comprised  95%  of  the  treatment 
approach  to  her."  Jennings,  supra  note  10,  at  376. 

151See  Prescott.  supra  note  92,  at  18;  see  also  Miller,  supra  note  5,  at  161 
(noting  that  women  who  react  to  their  abuse  with  anger  are  seen  as  "out  of 
control  and  not  normal"  while  men  who  react  to  abuse  with  subsequent 
violent  acts  are  seen  as  "relatively  normal").  The  reliance  on  medication 
as  treatment  for  women  trauma  survivors  is  further  troubling  when  one 
considers  the  limited  information  on  the  effects  of  medication  on  women. 
See  discussion  infra.  Section  IV. A. 6. 

'"Ridgely  et  al.,  supra  note  70,  at  51. 

'"Prescott,  supra  note  92,  at  11. 

l54See  Jacobus,  supra  note  12,  at  269  (noting,  in  a  1995  report  to  the  New 
Jersey  Commission  on  Sex  Discrimination,  that  the  U.S.  research  estab- 
lishment has  excluded  or  underrepresented  women  in  almost  all  clinical 
research  in  the  area  of  health  care). 

155Ridgely  et  al.,  supra  note  70,  at  10. 

]i6See  id.  at  49.  Women  also  experience  more  adverse  reactions.  See  id.  at 
8. 

>slSee  Stefan,  Issues,  supra  note  77  at  264. 

158Mahin  Hassibi,  Why  Change  the  World  .  .  When  You  Can  Have  a  Prozac 
Moment7  (last  modified  June  12,  1995)  <http://mosaic.echonyc.com/ 
~onissues/prozac.htm>  (observing  that,  despite  the  fact  that  women  expe- 
rience different  responses  to  psychotropic  drugs  than  do  men,  economic 
incentives  have  severely  curtailed  the  extent  of  drug  trials  focusing  on 
women). 

'"See  Ridgely  et  al.,  supra  note  70,  at  7;  Goldner.  supra  note  43.  at  1479 
(citing  study  in  which  women  received  73%  of  prescriptions  for  psycho- 
tropics). Similarly,  a  1986  study  of  320  hospital  records  of  people  with 
severe  mental  illness  in  seven  community  and  state  Michigan  institutions 
found  that  women  were  prescribed  2.1  psychiatric  and  other  medications 
for  every  1.7  prescribed  to  men.  See  Ridgely  et  al.,  supra  note  70.  at  10- 
11. 

l60See  Ridgely  et  al.,  supra  note  70,  at  8.  In  1993,  the  Food  and  Drug 


Administration  (FDA)  found  itself  faced  with  mounting  pressure  from  the 
Women's  Congressional  Caucus  and  the  Working  Group  on  Clinical  Trials 
regarding  drug  trials  in  women.  This  resulted  in  a  revision  of  some  of  the 
FDA's  policies  related  to  drug  trials  for  women.  See  Hassibi,  supra  note 
158;  see  also  Women  s  Drug  Studies  up  32%  over  '91.  Industry  Says,  The 
Boston  Globe,  Nov.  26,  1999,  at  B20  (reporting  that  because  drug  compa- 
nies are  working  to  make  sure  enough  women  are  included  in  clinical  trials, 
they  have  gained  a  better  understanding  of  how  certain  diseases  affect  men 
and  women  differently). 

"■'Agenda  for  Research,  supra  note  112,  at  111 

'62See,  e.g.,  Auslander  et  al.,  supra  note  6.  at  1  (citing  a  1998  study  by 
Kalinowski  and  Penney  as  evidence  for  her  observation  that  consumers 
"fear  that  a  system  so  entrenched  in  punitive  ways  will  not  be  able  to 
incorporate  the  kind  of  work  necessary  to  heal  from  trauma ') 

'"See.  e.g.,  Jeffrey  Moussaieff  Masson,  Against  Therapy  13  (1994)  (assert- 
ing that  in  psychotherapy,  as  in  psychiatry,  there  exists  a  hierarchy,  based 
on  the  psychotherapist's  apparent  knowledge,  training,  and  insight,  in 
which  the  clinician  is  superior  to  the  patient);see  also  Michael  J.  Dear  and 
Jennifer  R  Wolch,  Landscapes  of  Despair:  From  Deinstitutionalization  to 
Homelessness  56  (1987)  (arguing  that  the  power  enjoyed  by  professionals 
in  the  social  service  system  over  individuals  is  routed  largely  in  the  strong 
historical  links  between  the  state  and  these  professions). 

164See,  e.g.,  Masson.  supra  note  163,  at  293-94  (commenting  that,  al- 
though the  training  therapists  receive  is  rather  limited,  members  of  the 
profession  nonetheless  respond  to  criticism  with  indignity  and  retalia- 
tion). 

,65See  Stefan,  77;e  Protection  Racket,  supra  note  64.  at  1289-98. 

"*Id.  at  1294;  see  also  Salasin,  supra  note  101,  at  3  (describing  the  repeal, 
in  the  early  1980s,  of  the  federal  Mental  Health  Systems  Act.  terminating 
the  mandates  and  support  for  federally  sponsored  mental  health  serv  ices, 
along  with  community  mental  health  center  legislation  and  related  initia- 
tives, as  well  as  phase  out  of  research  programs  on  such  issues  as  rape  and 
domestic  violence). 

'"See  U.S.  Gen.  Accounting  Off.,  supra  note  21,  at  1. 
l68See  id.  at  2. 

mSee  Glied,  supra  note  108,  at  12. 

'™Robert  K.  Schreter,  Outpatient  Services:  The  Clinician  s  View,  in  Allies 
and  Adversaries:  The  Impact  of  Managed  Care  on  Mental  Health  Services  65 
(Robert  K.  Schreter  et  al.  eds.,  1994).  Schreter  adds:  "Clinical  experience 
suggests  that  short-term  interventions  are  inadequate  for  as  many  as  20  to 
30%  of  all  patients."  Id.  at  66. 

l7'Joyce  Edward  &  Karen  Shore,  The  Trauma  of  Managed  Mental  Health 
Care,  N.Y.  Times,  Feb.  15,  1993  at  A14. 

l7:See  Standard  Contract  between  the  Commonwealth  of  Massachusetts 
Executive  Office  of  Health  &  Human  Serv.  DMA  and  the  Massachusetts 
Behavioral  Health  Partnership,  at  App.  E  (Medical  Necessity  Criteria) 
(June  28,  1996)  [hereinafter  DMA-Partnership  Contract], 

"'See  Goldner,  supra  note  43,  at  1463-64. 

l74See  generally  Jennifer  Honig.  Downwaging  Mental  Health  Workers:  Down- 
sizing Mental  Health  Services,  Advisor.  Fall/Winter  1997.  at  I. 

175See  generally  id. 

l76See  Report  of  the  June  16,  1997  Focus  Group  on  Children  Affected  b\ 
Domestic  Violence  2  (August  28.  1997  Draft)  (on  file  with  authors). 

,77Korczyk  &  WiTTE,  supra  note  16.  at  5. 

178The  waivers  were  a  managed  care  waiver  pursuant  to  section  1915(b)  of 
the  Social  Security  Act,  42  U.S.C.  §  1396n(b)  (1999).  and  a  "demonstra- 
tion" waiver  pursuant  to  section  1 1 15  of  the  Social  Security  Act,  42  U.S.C. 
§  1315(a)  (1999).  States  were  required  to  apply  for  the  Health  Care  Fi- 
nancing Administration's  approval  to  implement  managed  care  After  the 
implementation  of  section  1932  of  the  Balanced  Budget  Act  of  1997.  P  L. 
105-33.  state  Medicaid  agencies  have  greater  authority  to  create  managed 
care  programs  and  insist  upon  enrollment  in  them  under  their  state  plans 
See  U.S.  Gen.  Accounting  Off.,  supra  note  21.  at  6. 

l7,See  Alison  Bass.  Some  Who  Seed  Help  Fear  Secrets  Will  Be  Revealed 
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The  Boston  Globe,  April  28,  1993,  at  10;  see  also  John  Petrila,  Medical 
Records  Confidentiality:  Issues  Affecting  the  Mental  Health  and  Substance 
Abuse  Systems  (visited  March  29,  2000)  <http://lists.essential.org/med- 
privacy/msg00291.html>  (quoting  Jaffee  v.  Redmond,  518  U.S.  1  (1996) 
about  the  importance  of  trust  and  confidentiality  to  successful  treatment, 
and  concluding  that  the  lack  of  confidentiality  protections,  including  the 
lack  of  limitations  on  the  disclosure  of  information  to  third  parties,  such 
as  utilization  reviewers,  causes  some  individuals  to  forego  treatment). 

mSee  42  C.F.R.  §§  431.200,  431.201  (2000).See  discussion  infra  Section 
V.A. 

In  Daniels  v.  Wadley,  926  F.  Supp.  1305  (M.D.  Tenn.  1996),  the  district 
court  found  that  Medicaid  providers,  specifically  MCOs,  were  state  actors. 
This  finding  was  vacated  on  the  basis  that  the  district  court  did  not  need  to 
reach  the  constitutional  issue  which  encompassed  the  question  of  state 
action.  See  Daniels  v.  Menke,  1998  U.S.  App.  LEXIS  7973,  *8  (2d  Cir. 
1998);  see  also  Catanzano  v.  Dowling,  60  F.3d  113,  119-120  (2d  Cir. 
1995);  Grijalva  v.  Shalala,  152  F.3d  1115,  1120  (9th  Cir.  1998), re- 
manded  526  U.S.  1096  (1999)(in  light  of  American  Manufacturers  Mut. 
Ins.  Co. v.  Sullivan,  526  U.S.  40  (1999)).  The  facts  concerning  Medicaid 
MCOs  are  distinguishable  from  the  facts  in  Sullivan.  The  Supreme  Court 
specifically  rejects  the  Plaintiffs  delegation  argument  on  the  basis  that 
Pennsylvania  was  neither  constitutionally  nor  statutorily  required  to  pro- 
vide medical  treatment  to  inured  workers.  See  American  Manufacturers, 
supra  at  55-56.  However,  state  governments  pursuant  to  federal  statute 
are  required  to  provide  medical  treatment  to  eligible  Medicaid  recipients. 
See  Schulgen  v.  Stetson  School,  2000  U.S.  Dist.  LEXIS  4274,  *5-6  (E.D. 
Pa.  2000)  (court  would  not  find  as  a  matter  of  law  that  defendants,  who 
under  contract  with  the  city  of  Philadelphia  provided  placement  and  reha- 
bilitative services,  were  not  state  actors). 

18lSee,  e.g.,  42  C.F.R.  §  431.206.  For  an  explanation  of  the  importance  of 
notice  of  appeal  rights,  see  Korczyk  &  Witte,  supra  note  16  at  256. 

1 825ee  Peter  Breggin,  Toxic  Psychiatry  (1991)  (describing  the  negative  and 
sometimes  irreversible  side  effects  associated  with  drugs  used  to  treat  the 
symptoms  of  mental  illness). 

""See  MHMA,  Mental  Health/Substance  Abuse  Program  (MH/SAP)  En- 
rollment July,  1992  to  Dec,  1993  (undated)  (internal  data,  on  file  with 
authors);  MHMA,  MH/SAP  1994  (Dec.  14,  1994)  (unpublished  report,  on 
file  with  authors).  The  proportion  of  recipients  categorized  as  disabled 
increased  from  15.7  to  16.7%  during  that  time  period.  See  id. 

l84See  MHMA,  Expenditure  Report  Based  on  Date  of  Service  (Dec.  31, 
1996,  on  file  with  authors). 

l85See  James  J.  Callahan  &  donald  S.  Shepard,  Evaluation  of  the  Massachusetts 
Medicaid  Mental  Health/Substance  Abuse  Program,  Table  2.3  (Heller  School 
for  Advanced  Studies  in  Social  Welfare,  Brandeis  University,  Jan.  24,  1994) 
[hereinafter  Brandeis  Report],  It  should  be  noted  that  "Psychiatrists"  in- 
cludes talk  therapy  performed  by  psychiatrists.  Most  medication  was  dis- 
pensed by  clinics. 

l86See  Partnership  Claims  Data,  supra  note  48. 

l87See  id.  MHMA  and  the  Partnership  collected  data  in  different  ways,  the 
former  according  to  who  provided  services  and  the  latter  according  to  the 
service  provided.  Due  to  the  lack  of  comparability  of  data,  it  is  difficult  to 
determine  the  exact  relationship  of  certain  MHMA  and  Partnership  pat- 
terns of  care.  If  one  adjusts  the  number  of  unduplicated  recipients  to 
reflect  rough  estimates  of  provider  service  patterns  (as  opposed  to  en- 
rollee  usage  patterns),  the  Partnership  may  have  initially  cut  the  number 
of  recipients  using  medication  services,  but  exceeded  MHMA  levels  by  the 
end  of  FY  1998.  In  addition,  both  DMA  and  Partnership  have  stated  that 
the  Partnership  enrollment  data  included  in  its  claims  reports  are  errone- 
ous and  overstate  enrollment.  They  suggest  that  the  error  worsens  over 
time,  although  the  data  are  corrected  periodically.  Notes  from  Behavioral 
Health  Advisory  Committee  meeting  (March  3,  2000,  on  file  with  au- 
thor). 

l88SeeDMA,  MBHP  Enrollment  Days  per  Reconciliation  Reports  (Aug.  14/15, 
2000)  (on  file  with  authors);  Partnership  Claims  Data,  supra  note  48.  Dur- 
ing that  time  period,  the  number  of  enrollees  using  medication  services 
increased  by  26%.  Id. 

l89As  noted  above,  MHMA  and  Partnership  data  are  not  directly  compa- 
rable. Hence,  comparisons  between  the  two  companies  are  best  estimates 


based  on  conversations  with  providers  and  information  provided  by  DMA. 

""See  MHMA,  MH/SAP  Enrollment  July  1992  to  Dec.  1993,  supra  note 
183;  MHMA,  Expenditure  Report  Based  on  Date  of  Service, supra  note 
184;  Partnership  Claims  Data,  supra  note  48.  Since  1996,  the  percent  of 
enrollees  using  medication  services,  the  expenditures  for  medications  ser- 
vices, and  the  units  per  user  of  service  have  increased  under  the  Partnership's 
management.  See  id. 

''"See  Memorandum  from  MHMA  to  Mental  Health  Corp.  of  Mass. 
(MHCM)  Members  (Nov.  15,  1994)  (on  file  with  authors);  Memorandum 
from  MHMA  to  Susan  Fendell  (March  23,  1995)  (on  file  with  authors). 

192See  MH/SAP  Bulletin  1995-1,  Outpatient  Information,  MH/SAP  Bulle- 
tin 1995-1  (MHMA,  Boston,  Mass.)  Jan.  1995,  at  7. 

'"See  id. 

l94The  rates  were  scheduled  for  adoption  on  May  1,  1997. See  Letter  from 
Richard  Sheola,  Chief  Executive  Officer,  Partnership  to  Providers  (March 
28,  1997)  and  attachments.  Simultaneously  to  changing  medical  manage- 
ment rates,  the  Partnership  had  planned  to  reduce  therapy  rates.  See  id. 

I95A  prior  Partnership  proposal  reduced  medical  management  by  a  physi- 
cian from  $76  for  30  minutes  to  $41  for  anything  over  20  minutes. See 
Mental  Health  Corp.  of  Massachusetts,  Outpatient  Practices  and  Rates 
(March  12,  1997)  (on  file  with  authors);.$ee  also,  Partnership  Claims  Data, 
supra  note  48. 

l96See  First  Amendment,  DMA-Partnership  Contract,  supra  note  172,  at  § 
5.1.1C.5.b.5  (July  1,  1996). 

l97The  DMA-Partnership  contract  included  standards  with  respect  to  medi- 
cation monitoring.  During  the  period  between  Oct.  1,  1998  and  June  30, 
1999,  for  adults,  the  Partnership  would  get  a  $550,000  bonus  if  it  obtained 
a  25%  increase  over  the  FY  1997  baseline  in  the  number  of  medication 
appointments  scheduled  within  14  business  days  of  discharge  from  mental 
health  inpatient.  The  Partnership  would  get  another  $550,000  if  it  were 
able  to  obtain  a  25%  increase  over  the  FY  1997  baseline  in  the  number  of 
medication  appointments  scheduled  within  14  business  days  of  a  child  or 
adolescent's  mental  health  inpatient  and  acute  residential  treatment  dis- 
charge between  Oct.  1,  1998  and  June  30,  1999.  DMA  could  impose  an 
optional  penalty  of  $150,000  if  the  increase  were  less  than  22%  and  of 
$360,000  if  the  increase  were  less  than  18%.  See  id. 

l98See,  e.g.,  Brandeis  Report,  supra  note  185,  at  vi  (observing  that  DMA 
had  believed  that  a  new  system  that  controlled  admission  to  expensive 
hospitals  and  contracted  with  lower  cost  providers  would  both  save  money 
and  provide  an  acceptable  level  of  care);  Roche  fort,  supra  note  34,  at  8- 
9  (observing  that  among  the  stated  goals  of  implementing  Medicaid  men- 
tal health  managed  care  included  both  expanding  access  to  preventative 
services  and  making  the  Medicaid  program  more  cost-effective. 

'"According  to  the  Brandeis  Report,  outpatient  expenditures  declined  by 
$2.8  million,  representing  a  3%  decline  in  the  utilization  and  mix  of 
services  predicted  without  managed  care.  See  Brandeis  Report,  supra  note 
185,  at  2-19.  The  predicted  levels  of  care  were  based  in  part  on  a  trend  of 
increased  outpatient  utilization  of  3.9%  per  year.  See  id.  Expenditures  for 
outpatient  care  fell  by  12.9%  from  predicted  values.  See  id.  However,  $7.3 
million  (7.7%)  of  the  savings  was  due  to  the  lack  of  inflation  in  the  charges 
for  these  services  and  another  $2.5  million  was  due  to  the  inclusion  of 
payments  for  psychiatric  services,  psychological  evaluations,  and  other 
professional  services  in  hospital  rates.  See  id.  MHMA  itself  found  that  a 
substantial  number  of  recipients  discharged  from  hospital  units  were  not 
seen  by  outpatient  providers  "within  [a]  reasonable  number  of  days  of 
discharge."  MHMA,  Quality  Management  Program  (March  29,  1994),  at 
31. 

200Outpatient  therapy  is  defined  by  the  authors  to  include  treatment  at 
mental  health  clinics,  hospital-based  clinics,  and  community  health  cen- 
ters. It  does  not  include  evaluation  services,  crisis-counseling,  or  medica- 
tion services. 

20lSee  Partnership  Claims  Data,  supra  note  48.  This  may  be  partly  attribut- 
able to  the  rise  in  the  proportion  of  TANF  recipients  (54%)  and  the 
decrease  in  recipients  with  disabilities  (-13%).  See  id.  The  Commonwealth 
categorizes  persons  with  disabilities  as  those  persons  receiving  Medicaid  as 
a  result  of  their  eligibility  for  Supplemental  Security  Income  or  those 
receiving  assistance  due  to  their  disability.  See  DMA,  Quarterly  Report  to 
the  House  and  Senate  Committees  on  Ways  and  Means  (May  1999).  One 
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might  expect  that  "non-disabled"  enrollees  would  rely  more  on  outpatient 
services  than  their  counterparts  with  disabilities.  Women  who  are  victims 
of  sexual  and  physical  abuse,  and  who  are  in  need  of  mental  health  services, 
fall  within  both  the  disabled  and  non-disabled  categories. See,  e.g.,  Carmen, 
supra  note  8,  at  52-53  (noting  that  women  diagnosed  with  mental  illness 
are  not  a  homogenous  group,  but  one  displaying  important  differences  in, 
among  other  areas,  functional  capacity).  Available  data  indicate  that  re- 
cipients with  disabilities  experienced  decreased  access  to  outpatient  ser- 
vices; use  of  outpatient  services  by  recipients  of  TANF  actually  increased. 
The  breakdown  is  as  follows: 


6-month  data  comparing 
July  1992  to  Jan.  1996 

Disabled 

Other 

(TANF/AFDC) 

Expenditures 

-37% 

30% 

Expenditures 
per  Recipient 

-24% 

-6% 

Recipients  Using 
Outpatient  Services 

-17% 

39% 

Units 

-2 1  % 

54% 

Units  per  Recipient 

-4% 

1 1% 

MHMA,  Expenditure  Reports  (on  file  with  authors);  Partnership  Claims 
Data,  supra  note  48.  MHMA  did  not  correctly  allocate  claims  data  be- 
tween disabled  and  other  recipients  for  at  least  the  last  six  months  of  its 
tenure.  However,  since  it  is  likely  that  this  error  exists  for  all  its  expendi- 
ture data,  the  trend  in  reduced  expenditures  for  outpatient  therapy  for 
persons  with  mental  illness  may  still  be  real.  Reduced  expenditures  for 
outpatient  therapy  for  persons  with  disabilities  is  also  consistent  with 
managed  care's  reluctance  to  provide  therapy  to  persons  with  chronic 
mental  health  problems  and  preference  for  maintenance  through  medica- 
tion. See  supra.  Section  IV. A. 

201See  MHMA,  Expenditure  Reports,  supra  note  201;  Partnership  Claims 
Data,  supra  note  48. 

mSee  Partnership  Claims  Data,  supra  note  48.  Using  various  estimates 
based  on  anecdotal  information  as  to  service  patterns  of  relevant  provid- 
ers, it  is  clear  that  the  enrollees  are  receiving  less  individual,  group,  and 
family  counseling  than  they  did  under  MHMA. See  Susan  Fendell,  Partner- 
ship/Medicaid  Managed  Care  Update,  Advisor,  Summer  1998,  at  1,  1-2. 

104See  Letter  from  Richard  Sheola,  supra  note  194. 

205The  Partnership  rates  referred  to  herein  are  for  master's  level  profes- 
sionals. 

206Instead  of  specifying  that  session  lengths  should  be  1.5  hours,  the  Part- 
nership permits  group  and  family  therapy  to  range  from  60  to  90  minutes. 
See  Letter  from  Richard  Sheola,  supra  note  194.  It  is  unlikely,  given  the 
financial  situation  of  most  providers,  that  they  will  opt  for  the  longer 
sessions  absent  additional  reimbursement.  See,  e.g.,  Honig,  supra  note 
174,  at  4  (describing  how  economic  pressures  on  mental  health  clinics 
resulted  in  pressure  on  staff  clinicians  to  increase  productivity,  including 
requiring  that  staff  see  more  patients  per  day). 

207In  its  network  procurement  documents,  the  Partnership  initially  pro- 
posed a  rate  of  $60  per  hour  for  individual  therapy.  See  Partnership, 
Outpatient  Procurement  Document,  App.  2  (Nov.  4,  1996)  (on  file  with 
authors).  The  group  therapy  rate  was  tentatively  suggested  at  $25  per 
hour.  See  id. 

^The  Partnership  does  not  explicitly  limit  group  size,  but  expects  that  a 
group  with  one  clinician  will  range  from  8  to  10  persons  and  with  two 
clinicians  from  12  to  15  persons.  See  Telephone  Interview  with  Michelle 
Sipe,  Partnership  (Jan.  28,  1998). 

^'Under  MHMA,  one  hour  of  family  consultation  was  reimbursed  at  a  rate 
of  $52.  See  Mental  Health  Corp.  of  Mass.,  Outpatient  Practices  and  Rates 
(March  12,  1997).   The  Partnership  reimburses  50  to  60  minutes  of 
family  consultation  at  a  rate  of  $59.  See  Letter  from  Richard  Sheola, 
supra  note  194. 

2[0See  Susan  Fendell,  MHMA  Wrapping  Up;  Partnership  Starting  Up,  Advi- 


sor, Spring  1997.  at  1,  4. 

2llSee  DMA  Managed  Care  Reimbursement  Unit,  MBHP  Enrollment  days 
per  Reconciliation  Reports  (Aug.  14/15,  2000). 

ulSee  Partnership  Claims  Data,  supra  note  48. 

1[,See  id. 

:uAmerican  Psychiatric  Ass'n,  Diagnostic  and  Statistical  Manual  of  Mental 
Disorders  (4th  ed.  1994). 

215Telephone  Interview  with  Joseph  Passeneau,  Partnership  (Oct.  26.  1999). 
In  addition,  under  the  Partnership's  Intensive  Outpatient  (IOP)  model,  an 
individual,  such  as  a  trauma  survivor,  needing  another  type  of  specialized 
program  could  request  that  the  Partnership  specially  design  the  required 
service.  See  Telephone  Interview  with  Angelo  McClain,  supra  note  84. 
However,  in  FY  1999,  the  Partnership  had  provided  this  service  to  no 
more  than  six  enrollees  in  any  one  month,  although  its  enrollee  base 
averaged  over  450,000.  See  Partnership  Claims  Data,  supra  note  48. 

2,6As  described  by  the  Partnership,  DBT  "is  a  manual-directed  outpatient 
treatment  that  combines  strategies  from  behavioral,  cognitive,  and  sup- 
portive psychotherapies.  Designed  and  developed  by  Marsha  Linehan. 
Ph.D..  and  her  colleagues,  DBT  is  intended  for  individuals  with  borderline 
personality  disorder  and  who  exhibit  chronic,  para-suicidal  behaviors." 
New  Outpatient  Benefit:  Dialectical  Behavior  Therapy.  Clinical  ALERT(Part- 
nership.  Boston,  Mass.),  July  16,  1998,  at  l.See  also  Linehan,  supra  note 
123. 

2l7See  Telephone  Interview  with  Joseph  Passeneau,  supra  note  215. 
2,*See  id. 
wSee  id. 
210See  id. 

22lSee  New  Outpatient  Benefit,  in  Clinical  Alert,  supra  note  216,  at  2. 
222Jd. 

221Telephone  Interview  by  Jennifer  Honig,  supra  note  215. 

22*See  Partnership  Claims  Data,  supra  note  48.  Admittedly,  the  enrollee  base 
includes  a  large  number  of  Medicaid  recipients  for  whom  such  services 
would  be  inappropriate.  Nevertheless,  like  most  of  the  innovative  services 
created  by  the  Medicaid  MCOs,  they  are  offered  to  extremely  few  people. 
For  example,  community  support  services  were  offered  to  less  than  one- 
tenth  of  one  percent  of  enrollees  in  FY  1999  and  the  first  half  of  FY2000. 
See  id.  One  wonders  whether  the  public  relations  value  of  the  serv  ices  are 
more  important  to  the  MCO  than  the  actual  treatment  value. 

225Children  and  Adolescents  represented  an  average  of  81%  of  the  users  of 
psychological  services  from  FY  1997  through  FY  1999. See  Partnership 
Claims  Data,  supra  note  48. 

226See  Standard  and  Complex  Medication  Management  Sessions  -  Autho- 
rization Guidelines,  4  Clinical  Alert  (Partnership.  Boston.  Mass.).  Feb.  16. 
2000  (imposing  criteria  for  two  categories  of  visits,  "standard"  and  "com- 
plex," which  limit  the  potential  reimbursement  psychiatrists  may  receive 
for  medication  management  visits);  Partnership,  Outpatient  Practices  and 
Rates  1-2  (March  12,  1997)(on  file  with  authors)(comparing  June  30. 
1996  MHMA  practices  and  rates  to  current  and  proposed  practices  and 
rates  of  the  Partnership). 

227See  Memorandum  from  Elizabeth  Funk,  Executive  Director.  Mental 
Health  Corporations  of  Massachusetts  (MHCM).  to  MHCM  members  (Jan. 
6,  1997)(on  file  with  authors)(providing  Partnership  documentSvi/emj 
Strengthening:  Systems  Savings  Through  Effectively  Targeted  Care  (un- 
dated) with  attached  Appendix  2  (Dec.  12,  1996)  containing  revisions  to 
the  outpatient  fee  schedule). 

""See  Partnership,  Outpatient  Practices  and  Rates,  supra  note  226.  at  1. 

^Compare  Letter  from  Partnership  to  Providers.  Attachment  I  (March 
28,  1997)(on  file  with  authors)  with  Partnership.  Outpatient  Practices  and 
Rates,  supra  note  226,  at  1. 

2-°See  Telephone  Interview  with  Susan  Goldman.  Network  Management. 
Partnership  (Dec  15,  1999).  With  respect  to  outpatient  and  partial  hos- 
pitalization services  for  trauma  survivors,  the  Partnership  states  that  there 
are  some  providers  within  the  Partnership  network  that  offer  these  ser- 
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vices,  such  as  Arbour-HRI  Hospital  in  Brookline.  Telephone  Interview  by 
Jennifer  Honig  with  Angelo  McClain,  supra  note  84.  The  Partnership  also 
claimed  that  if  a  patient  wants  instead  to  see  a  provider  who  is  not  in  the 
network,  the  patient  may  ask  the  Partnership  to  authorize  payment  out  of 
network.  See  id.  However,  no  data  have  been  provided  to  the  public  by 
DMA  or  the  Partnership  concerning  the  quantity  of  such  out-of-network 
services  provided,  nor  are  Medicaid  enrollees  given  notice  of  this  right. 

"'In  Massachusetts,  clubhouses  are  run  by  consumers  and  geared  toward 
consumer  empowerment.  DMH,  Standards  for  Mass.  Clubhouse  Programs 
(effective  July  1,  1997)  at  1-3. 

2,25ee  Korczyk  &  Witte,  supra  note  16,  at  256  (noting  that  MCOs  have  a 
financial  incentive  to  discourage  appeals  because  of  the  costs  of  the  appeal 
process  itself  and  of  the  result  if  the  MCO  loses). 

mSee,  e.g..  Partnership,  Provider  Handbook,  June  14,  1996,  at  34  (stating 
that  "any  non-authorization  decision  made  by  the  Partnership  Peer  Re- 
viewer may  be  appealed")  (emphasis  added). 

2iiSee  Olmstead  v.  L.C.,  119  S.Ct.  2176,  2188  (1999)  (commenting  on  the 
appropriateness  of  the  state's  reliance  on  the  reasonable  assessments  of  its 
professionals  in  determining  whether  an  individual  is  entitled  to  certain 
government  services). 

235See,  e.g.,  Daniel  Fisher,  The  Empowerment  Model  of  Recovery:  Finding 
Our  Voice  and  Having  a  Say,  NEC  Newsl.  (National  Empowerment  Cen- 
ter, Lawrence,  Mass.),  Winter  1994-95,  at  5  ("For  most  of  us  consumer/ 
survivor/expatients  (c/s/x's)  our  central  issues  are  discrimination,  helpless- 
ness, and  isolation.  We  need  to  overcome  discrimination  to  gain  access  to 
the  arenas  of  policy  formation.").  See  also  Harris,  Modifications  in  Source 
Delivery,  supra  note  5,  at  399  (stating  that,  for  some  sexual  abuse  survi- 
vors, involvement  in  relationships  as  less  than  equal  partners  may  remind 
the  survivor  of  the  past  abuse  and  may  result  in  wariness). 

2,642  U.S.C.  §  300e(c)(5)  (1999);  see  also  42  C.F.R.  §  417.124(g)  (1999). 

231See  42  C.F.R.  §  434.32  (1999). 

2nSee,  e.g.,  Mass.  Gen.  Laws  ch.  176G,  §  7(6)  (1998); Mass.  Regs.  Code  tit. 
211,  §§  43.04(l)(e)(6)  &  43.07(4)  (1999). 

239Mass.  Gen.  Laws  ch.  176G,  §  7(6)  (1998). 

240Stephanie  L.  Krantz,  Health  Maintenance  Organization  Appeals,  in 
Basic  Health  Care  Advocacy  53  (Stephanie  L.  Krantz  ed.,  1997). 

24lSee  id.  at  54;  see  also  Toney  v.  U.S.  Healthcare,  Inc.,  37  F.3d  1489  (3d 
Cir.  1994). 

lnSee  Partnership,  Provider  Handbook,  supra  note  233,  at  34. 
2iiSee  id. 
wSee  id. 

2iiSee  id.  at  34-35. 
2,6 See  id.  at  35. 
2"See  id. 
mSee  id.  at  34. 

wSee  Mass.  Regs.  Code  tit.  130,  §  508.006  (1999). 

250Mass.  Regs.  Code  tit.  130,  §  610.004  (1999)  (emphasis  added);see  also 
Goldberg  v.  Kelly,  397  U.S.  254  (1970)  (holding  that  procedural  due  pro- 
cess under  the  Fourteenth  Amendment  required  that  welfare  recipients  be 
afforded  n  evidentiary  hearing  before  termination  of  benefits  by  welfare 
authorities,  and  post-termination  hearing  did  not  meet  such  requirement); 
42  U.S.C.  §  1396a(a)(3)  (1999);  42  C.F.R.  §  431.201  (1999).  A  recipient 
who  loses  before  the  Board  of  Hearings  may  seek  rehearing,  see  Mass. 
Regs.  Code  tit.  130,  §  610.091  (1999),  or  judicial  review  in  Superior  Court, 
see  Mass.  Gen.  Laws  ch.  30A,  §  14  (1999). 

"'See  Mass.  Regs.  Code  tit.  130,  §  610.015(a)  (1999). 

252See  Mass.  Regs.  Code  tit.  130,  §  508.150  (1999);  Deborah  Thomson, 
Medicaid  Managed  Care:  A  Quick  Guide  to  Recipients '  Rights,  Legal 
Network  News  (Health  Care  For  All,  Boston,  Mass.),  Fall  1995,  at  2,  3,  5. 

253457  U.S.  991,  1011(1982). 

254  8  3  6  F.  Supp.  694  (D.  Ariz.  1993). 


2i5.See  Dillenberg,   836  F.  Supp.  at  698. 

2,6Id. 

251See  Catanzano  v.  Dowling,  60  F.3d  113  (2d  Cir.  1995). 
2isSee  id.  at  1 19. 

2>9See  Daniels  v.  Wadley,  926  F.  Supp.  1305  (M.D.  Tenn.  I996),vacated 
on  other  grounds,  Daniels  v.  Menke,  No.  96-5887,  1998  U.S.  App.  Lexis 
7973,  at  *7-8  (6th  Cir.  1998).  The  appeals  court  found  that  it  was  unnec- 
essary to  reach  the  constitutional  issue  because  the  case  could  be  decided  on 
other  grounds.  See  id. 

260926  F.  Supp.  at  1311. 

26'5ee  id. 

262660  N.E.2d  684  (Mass.  App.  Ct.  1996). 
2"Id.  at  686. 

2(ASee  id.  at  686-87  (citing  Blum,  547  U.S.  at  1008,  1009  n.19). 
265See  660  N.E.2d  at  687. 

266152  F.3d  1115  (3d  Cir.  1998),  vacated  and  remanded,  119  S.  Ct.  1573 
(1999). 

267526  U.S.  40,  119  S.  Ct.  977  (1999). 
2685ee  id.  at  985-89. 

269,See,  e.g.,  National  Governors'  Ass'n,  Governors  Urge  President  to  Sup- 
port State  Waivers  to  Pursue  Innovations  in  Children 's  Health(y\sited  Jan. 
19,  2000)  <http://nga.org/releases/pr-024sept97supportstatewaivers. 
htm>  (containing  a  Sept.  24,  1997  press  release  urging  Clinton  Adminis- 
tration to  support  waivers  of  Medicaid  requirements). 

270State  Medicaid  agencies  are  required  to  contract  with  External  Quality 
Review  Organizations  (EQROs)  to  perform  annual  reviews  of  managed 
care  organization  quality,  access  and  timeliness  of  care.  See  42  U.S.C.  § 
1396a(a)(30)(C)  (1999);  U.S.  Gen.  Accounting  Off.,  supra  note  21,  at  22. 
HCFA  exempts  mental  health  carve-outs  from  the  requirement  of  con- 
ducting these  annual  reviews.  .See  U.S.  Gen.  Accounting  Off.,  supra  note  21, 
at  21,  24.  However,  pursuant  to  a  September  29,  1998,  proposed  rule 
implementing  the  Medicaid  portion  of  the  Balanced  Budget  Act  of  1997, 
P.L.  105-33,  111  Stat.  251  (codified  as  amended  in  scattered  sections  of 
42  U.S.C).  HCFA  signaled  a  change  in  this  policy  to  require  prepaid  health 
plans  to  have  external  quality  reviews.  If  this  requirement  is  included  in  the 
final  rule,  and  it  appears  likely  that  it  will,  future  mental  health  carve-outs 
will  have  to  undergo  external  quality  review,  absent  waiver  by  the  Secre- 
tary of  HHS.  See  U.S.  Gen.  Accounting  Off.,  supra  note  21,  at  24. 

27lSee  U.S.  Gen.  Accounting  Off.,  supra  note  21,  at  30.  HCFA's  behavior  in 
a  recent  challenge  on  behalf  of  people  with  mental  retardation  to  the 
state's  administration  of  Massachusetts'  Medicaid  waiver  program  further 
reveals  the  agency's  limitations  as  an  oversight  body.  In  that  case,  the 
Commonwealth  covertly  approached  and  apparently  received  permission 
from  HCFA  to  change  the  relevant  waiver  provisions  to  eliminate  the 
entitlement  upon  which  plaintiffs'  case  rested.  Upon  learning  of  the 
state's  action,  the  court  issued  an  order  inviting  HCFA's  participation 
either  as  an  intervener  or  amicus  curiae.  Upon  HCFA's  refusal  to  become 
involved,  the  court  observed:  "It  bears  noting  that  HCFA  has  maintained 
an  oddly  disinterested  and  aloof  attitude  toward  this  litigation,  which  plainly 
implicates  its  process  for  reviewing  waiver  plans."  Boulet  v.  Cellucci,  at  20 
(D.  Mass.  July  14,  2000)  (No.  99-10617-DPW)  (memorandum  and  or- 
der). 

212See  id.  at  31;  see  also  Health  Insurance:  Legal  and  Resource  Con- 
straints Complicate  Efforts  to  Curb  Fraud  and  Abuse,  Before  the  Subcomm. 
on  Crime  and  Criminal  Justice  of  the  House  Comm.  on  the  Judiciary 
103d  Cong.  (1993)  (statement  of  Janet  L.  Shikles,  Director  of  Health 
Financing  and  Policy  Issues,  GAO). 

mSee  Sean  Martin,  Provider  Fees,  Charges  for  Paper  Claims  All  Key 
Elements  in  1999  Clinton  Plan,  Amer.  Med.  News,  Feb.  16,  1998  (available 
at  <http://home.earthlink.net/~austintxmd/Pages/bad0298b.html:}  (stating 
that  the  Clinton  budget  relies  heavily  on  user  fees  as  part  of  an  overall  goal 
of  achieving  a  budget  surplus  in  1999  and  that  HCFA's  own  budget  hard- 
ships were  necessitating  reliance  on  Medicare  provider  fees). 

274An  oft-used  ploy  of  MCOs  is  to  lump  data  together,  thus  making  it 
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impossible  to  see  trends  in  treatment  planning,  or  to  exclude  pertinent 
data.  For  example.  MCOs  often  present  expenditure  data  on  "outpatient 
services."  By  lumping  all  outpatient  services  together-e.g.,  individual 
therapy  and  medication  services-one  cannot  tell  whether  enrollees  are 
being  steered  toward  quick  fix  medication  or  toward  therapy.  Likewise,  by 
excluding  the  number  of  unduplicated  enrollees  using  the  services,  it  be- 
comes unclear  whether  increases  in  expenditures  are  due  to  increases  in  the 
number  of  enrollees  or  to  increases  in  the  amount  spent  on  care  per 
enrollee. 

21iSee  HCFA,  Quality  of  Care  Information,  Project  Activities.  Quality  Im- 
provement System  for  Managed  Care  (QISMC)  (currently  in  interim  final 
form)  (last  modified  Dec.  21,  1999)  <http://www.hcfa.gov/quality/3a.htm>. 
The  predecessor  to  QISMIC  was  the  Quality  Assurance  Reform  Initiative 
(QARI).  See  Telephone  Interview  with  Phyllis  Thorburn.  Assistant  Direc- 
tor, U.S.  General  Accounting  Office  (Jan.  21,  2000). 

llbSee  U.S.  Gen.  Accounting  Off.,  supra  note  21,  at  21. 

277HCFA,  Quality  of  Care  Information,  supra  note  275. 

inSee  U.S.  Gen.  Accounting  Off.,  supra  note  21.  at  21. 

219See  Tina  Cassidy,  Health  Care  Industry 's  Lobbying  Costs  Soaring  The 
Boston  Globe,  Oct.  20,  1999,  at  Bl. 

2*°See  id.  See  also  Andrews-Clarke  v.  Travelers  Ins.  Co.,  984  F.  Supp.  49. 
56  n.22  (Mass.  Dist.  Ct.  1997)  (noting  that  while  Massachusetts  General 
Court  could  amend  certain  state  statutes  to  remedy  problem  of  lack  of 
private  right  of  action,  there  is  a  danger  that  "insurance  industry  lobbying 
is  extraordinarily  effective  .  .  .  and  sometimes  illegal"). 

mSee  Health  Care  Liability  Act,  Tex.  Civ.  Prac.  &  Rem.  §§  88.001-88.003 
(1999).  See  also  Corporate  Health  Ins.  Inc.  v.  The  Texas  Dep't  of  Ins.,  12 
F.  Supp.  2d  597  (S.D.  Tex.  1998)  (upholding  the  sections  of  the  law 
permitting  suits  against  HMOs,  while  striking  the  statute's  provisions  for 
independent  external  review  as  preempted  by  ERISA).  Both  sides  have 
appealed.  See  Dawn  L.  Morris,  ERISA  Preemption,  HMOs,  and  Denial  of 
Benefit  Claims,  59  La.  L.  Rev.  961,  996-97  (1999). 

1%1See  Tex.  Crv.  Prac.  &  Rem.  §§  88.002(a),  (b). 

2"See  Managed  Health  Care  Insurance  Accountability  Act  of  1999,  1999 
Cal.  Adv.  Legis.  Serv.  536  (Deering). 

niSee  Patient's  Right  to  Independent  Review  Act,GA.  Code  Ann.  §  33-20A- 
30-41(1999);  see  also  Consumers  for  Quality  Care,  CA  Gov.  Davis  Signs 
HMO  Liability  Law,  Other  HMO  Reforms  (visited  Sept.  28,  1999)  <http:/ 
/www. consumerwatchdog.org/public_hts/medical/pres. me  10023  8. htm>. 

2%sSee  Mo.  Rev.  Stat.  §  538,  §  205(4)  (1999)  (defining  a  health  care  provider 
to  include  HMOs);  Consumers  for  Quality  Care,  supra  note  284. 

2ibSee  Ronald  Rosenberg,  Mass.  Plan  Eliminates  Charitable  Immunity  for 
Firms,  The  Boston  Globe,  Feb.  27,  1999,  at  CI. 

™See  id. 

2i>See  Health  Care  Accessibility  and  Quality  Assurance  Act,  R.I.  Gen.  Laws 
§  23-17.13  (1999);  see  also  Rochefort,  supra  note  34,  at  14. 

2t9See  Vt.  Stat.  Ann.  tit.  8,  §  4089a  (1999);.k?<?  also  Rochefort,  supra  note 
34,  at  14. 

29029  U.S.C.  §§  1001-1461  (1999). 

2nSee  Health  Administration  Responsibility  Project,  Political  Agenda  (vis- 
ited Nov.  26,  1999)  <http://www.harp.org/agenda.htm>. 

M2See  id.  The  Massachusetts  Legislature  outlawed  gag  rules  in  health  insur- 
ance contracts  in  January  1996.  See  Mass.  Gen.  Laws  ch.  176G,  §  6  (1998). 

2nSee  Rochefort,  supra  note  34,  at  14-15. 

294  See  An  Act  Relative  to  Managed  Care  Practices  in  the  Insurance  Indus- 
try, 2000  Mass.  Acts  141,  §  27  (to  be  codified  atMASS.  Gen.  Laws  ch.  1760, 
§  14).  The  $25  fee  may  be  waived  in  cases  of  extreme  financial  hardship. 
Id. 

295An  Act  to  Ensure  Mental  Health  Care  Quality  and  Access,  H.  4025. 
181st  Leg.,  1st  Reg.  Sess.  (Mass.  1999).  The  Act  Relative  to  Managed  Care 
Practices  addresses  financial  incentives,  but  actually  affirms  the  use  of 
common  managed  care  incentive  programs.  While  prohibiting  "specific" 
payments  for  denial  of  "specific"  medically  necessary  services,  the  Act 


states  that  "[n]othing  in  this  section  shall  be  construed  to  prohibit  con- 
tracts that  contain  incentive  plans  that  involve  general  payments  such  as 
capitation  payments  or  shared  risk  agreements  that  are  made  with  respect 
to  physicians  or  physician  groups  or  which  are  made  with  respect  to  groups 
of  insureds"  if  certain  issues  are  addressed  in  the  MCO/provider  contract. 
2000  Mass.  Acts  141,  §  27  (to  be  codified  atMASS.  Gen.  Laws  ch.  1760,  §  10). 

29f,"[S]ervices  which,  according  to  sound  clinical  practice,  diagnose,  pre- 
vent, treat,  alleviate,  or  slow  the  advance  of  the  symptoms  of  mental 
health  conditions  that  are  harmful  to  the  patient  or  cause  pain  or  suffer- 
ing." See  An  Act  to  En  sure  Mental  Health  Care  Quality  and  Access,  supra 
note  295,  at  §  1.  The  Act  Relative  to  Managed  Care  Practices  adopted  the 
following  definition  of  medical  necessity:  "health  care  services  that  are 
consistent  with  generally  accepted  principles  of  professional  medical  prac- 
tice." 2000  Mass.  Acts  141,  §  27  (to  be  codified  at  Mass.  Gen.  Laws  ch. 
1760.  §  1).  This  definition  is  used  in  the  external  review  of  MCO  service 
denials,  and  provides  much  more  "wiggle  room"  for  denials,  particularly  as 
generally  accepted  practices  become  more  and  more  defined  by  the  man- 
aged care  delivery  system. 

^See  Claudia  Schlosberg.  Quality  Oversight  and  Improvement:  Different 
Levels  of  Accountability  5  (Nov.  26,  1999)  <http://www.healthlaw.org/ 
pubs/pal  997cstestimony. html  >. 

2nSee  NCQA,  Surveyor  Guidelines  for  the  Accreditation  of  Managed  Be- 
havioral Healthcare  Organizations  (visited  Jan.  14.  2000)  <http:// 
www.ncqa.org/pages/communications/publications/sgmbhpub.htm>. 

299An  excellent  critique  of  private  accreditation  can  be  found  in  the  testi- 
mony of  Claudia  Schlosberg,  of  the  National  Health  Law  Program,  before 
the  Advisory  Commission  on  Consumer  Protection  and  Quality  in  the 
Health  Care  Industry.  See  Schlosberg,  supra  note  297.  See  also  First 
Amended  Class  Action  Complaint,  Holstein  v.  Magellan  Behavioral  Health.. 
No.  98  CV  9201  (S.D.N.Y.  1999)  (available  at  <http://www.nohmo.com/ 
AmendedClassActionl  l_10_99.html>)  (alleging,  as  one  piece  of  evidence 
in  case  alleging  antitrust  activities  by  nine  MCOs.  that  the  MCOs  effec- 
tively bought  self-serving  accreditation  standards  through  the  payment  of 
thousands  of  dollars  in  "donations"  or  "fees"  to  NCQA). 

,0CUsing  its  Managed  Care  Behavioral  Health  Care  Accreditation  Standards, 
the  NCQA  began  accreditation  surveys  for  managed  behavioral  health 
organizations  in  January.  1998.  See  Goldner.  supra  note  43.  at  1521. 

yo'See  Schlosberg,  supra  note  297. 

""Presently,  no  managed  behavioral  health  plans  in  Massachusetts  are 
accredited  and  only  two.  Beacon  Health  Strategies.  LLC  and  Magellan 
Behavioral  Health,  are  slated  for  survey.  See  NCQA.  Managed  Behavioral 
Health  Organization  Accreditation  Status  List  (visited  Nov.  22.  1999) 
<http://www.ncqa.  org/pages/policy/accreditation/mbho/mbho2..htm>. 

,0iSee  NCQA,  Government  Page  (visited  Nov.  22.  1999)  <http:// 
www.ncqa.org/pages/main/government.htm>. 

104  See  National  Comm.  For  Quality  Assurance.  Book  II  -  Hedis  3.0.  64 
(1997). 

mSee  Michael  J.  Alef  &  Brendan  Bridgela.nd.  Ctr.  for  Ins.  Research.  A  Hole 
in  the  Bucket:  Massachusetts'  Failure  to  Police  Insurance  Company  Market 
Practices  Leaves  Consumers  Vulnerable  Nationally  ( 1 999)  (exposing  defi- 
ciencies in  the  enforcement  efforts  of  Massachusetts  Division  of  Insurance) 

%0bSee  Schlosberg.  supra  note  297.  at  5  (testifying  that  other  than  den\ing. 
deferring,  or  granting  less  than  full  accreditation  status,  private  accrediting 
bodies  do  not  have  the  tools  or  mandates  to  pursue  intermediate  sanctions 
or  take  other  actions  to  require  compliance). 

,07For  example.  NCQA  monitors  compliance  with  its  managed  behavioral 
healthcare  standards  only  once  every  three  years  for  fully  accredited  orga- 
nizations. See  NCQA.  Managed  Behavioral  Health  Organization  Accredi- 
tation Status  List,  supra  note  302. 

'""This  article  focuses  on  the  ADA.  and  not  its  predecessor.  Section  504  of 
the  Rehabilitation  Act,  29  U.S.C.  §  794  (1994).  which  is  substantively 
similar  but  applicable  only  to  programs  or  activities  receiving  federal 
financial  assistance.  Section  504  may  well  apply  to  entities  that  receive 
Medicaid  reimbursements.  See  45  C.F.R.  §  84  3(h)  (1999);  see  also  People 
v.  Vacco,  877  F.  Supp.  143,  149-50  (S.D.N.Y  1995)  However,  it  would 
likely  be  extremely  difficult  to  prove  discrimination  on  the  basis  of 
Medicaid's  coverage  of  some  benefits  (such  as  dental)  and  not  others  (such 
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as  psychiatric)  if  the  coverage  difference  was  the  result  of  reasons  other 
than  handicap.  See  Bernard  B.  v  Blue  Cross  and  Blue  Shield  of  Greater  New 
York,  528  F.  Supp.  125  (S.D.N.Y.  \9%\).affd.,  679  F.2d  7  (2d  Cir.  1982). 
Bringing  claims  against  MCOs  pursuant  to  Section  504  probably  is  pre- 
cluded by  judicial  interpretation  of  the  statute,  as  described  in  the  following 
paragraph.  However,  in  applying  the  ADA.  courts  have  drawn  upon  both 
the  language  and  interpretation  of  Section  504;  therefore,  it  is  useful  to 
consider  Section  504  as  an  aid  in  our  interpretation  of  the  ADA. 

The  crucial  element  of  Section  504  is  that  recipients  of  federal  funds  who 
provide  health  services  cannot  provide  a  qualified  handicapped  person 
with  benefits  or  services  that  are  not  as  effective  as  the  benefits  or  services 
provided  to  others.  See  45  C.F.R.  §  84.52(a)(3)  (1999).  In  Alexander  v. 
Choate.  469  U.S.  287  (1985),  the  Supreme  Court  considered  this  regula- 
tion in  the  context  of  determining  whether  the  state's  practice  of  limiting 
Medicaid  coverage  of  inpatient  hospital  care  to  14  days  discriminated 
against  individuals  with  handicaps.  The  Court  concluded  that  while  the 
regulation  (and  another  U.S.  Department  of  Health  and  Human  Services 
regulation),  when  read  in  isolation,  could  suggest  that  a  state  Medicaid 
program  must  make  individuals  with  handicaps  as  healthy  as  those  with- 
out, other  regulations  clarify  that  for  services  to  be  equally  effective  they 
need  not  produce  an  identical  result  or  level  of  achievement  for  both 
groups.  Instead,  the  services  simply  must  afford  individuals  with  handicaps 
equal  opportunity  to  gain  the  same  benefit.  Thus,  the  Court  concluded,  the 
state  is  not  required  to  ensure  that  Medicaid  recipients  with  handicaps  will 
be  as  healthy  as  those  without  handicaps  and.  therefore,  the  14  day  cover- 
age period  was  permissible.  See  469  U.S.  at  304-06. 

Another  piece  of  legislation  intended  to  inform  discrimination  claims  in 
mental  health  is  the  Mental  Health  Parity  Act  of  1996.  Although  it  was 
intended  to  prohibit  limitations  on  mental  health  care  coverage,  it  has  not 
provided  a  solution  to  the  problem  of  unequal  levels  of  care.  The  act 
merely  says  that  group  health  plans  that  do  not  place  an  aggregate  lifetime 
or  annual  limits  on  medical  and  surgical  benefits  cannot  impose  such  caps 
on  mental  health  benefits.  See  42  U.S.C.  §  300gg-5(a)(l)(A)(1999).  Fur- 
ther, the  act  requires  plans  that  include  annual  and  aggregate  lifetime  limits 
for  medical  or  surgical  benefits  to  offer  the  same  or  better  coverage  for 
mental  health  benefits,  if  mental  health  benefits  are  offered.  See  id.  § 
300gg-5(a)(l)(B)(1999).  Insurers  still  can  limit  what  services  are  pro- 
vided, and  have  skirted  the  law  by  placing  limits  on  the  number  of  treat- 
ment and  hospitalization  days  a  person  with  mental  illness  is  allowed  each 
year.  The  result  is  less  mental  health  coverage.  See  Carl  Ginsburg  &  Helen 
Demeranville.  Sticks  and  Stones:  The  Jailing  of  Mentally  III  Kids,  The 
Nation,  Dec.  20,  1999,  at  17.  18.  Further,  even  with  parity,  it  is  likely  that 
HMOs  and  carve-out  plans  will  use  utilization  review  to  limit  access  to 
mental  health  services.  See  David  S.  Salkever  et  al..  Mental  Health  Benefit 
Limits  and  Cost  Sharing  Under  Managed  Care:  A  National  Survey  of  Em- 
ployers, 50  Psychiatrjc  Services  1631,  1633  (1999)  (concluding  that  both 
HMOs  and  carve-outs  would  limit  mental  health  services  despite  parity 
legislation). 

ymSee  42  U.S.C.  §  12111(5)  (1999).  But  see  Carparts  Distribution  Ctr.. 
Inc.  v.  Automotive  Wholesalers'  Ass'n  of  New  England,  Inc.,  37  F.3d  12 
(1st  Cir.  1994)  (interpreting  an  EEOC  guidance  regarding  Title  I,  EEOC 
Notice  N-915.002  (1993),  to  state  that  mental  illness  may  be  treated 
differently  from  physical  illness  in  health  insurance  policies).  To  receive 
protection  under  Title  I,  the  individual  must  be  a  "qualified"'  individual 
with  a  disability.  See  42  U.S.C.  §  12111(8)  (1999). 

lwSee  42  U.S.C.  §  12102(2)  (1999)  (an  individual  with  a  disability  is  one 
who  has  a  physical  or  mental  impairment  that  substantially  limits  one  or 
more  of  the  major  life  activities  of  such  individual;  has  a  record  of  such  an 
impairment;  or  is  regarded  as  having  such  an  impairment).  See  also  Sutton 
v.  United  Air  Lines,  Inc.,  119  S.  Ct.  2139,  2146-47  (1999)  (holding  that 
determination  of  substantial  impairment  under  the  ADA  should  be  made 
with  reference  to  measures  that  mitigate  the  individual's  impairment). 

'"See  42  U.S.C.  §§  12131-12165  (1995). 

mSee  42  U.S.C.  §  12181  (1999). 

-"See  Wendy  E.  Parmet,  Using  ERISA  and  the  Americans  with  Disabilities 
Act  to  Obtain  Benefits  for  Medically  Necessary  Health  Care,  in  Access  to 
Health  Care;  Representing  Clients  With  Disabilities  or  Chronic  Illness  111. 
120  (Mass.  Continuing  Legal  Education  Handbook  No.  98-12. 06-CM, 
1998)  [hereinafter  Access  to  Health  Care]. 

"'See  Parker  v.  Metropolitan  Life  Ins.  Co.,  121  F.3d  1006,  1014  (6th  Cir. 


1997),  cert,  denied,  522  U.S.  1084  (1998);  see  also  Doe  v.  Mutual  of 
Omaha  Ins.  Co.,  179  F.3d  557  (7th  Cir.  1999),cer/.  denied  120  S.  Ct.  845 
(2000)  (holding  that  lifetime  benefits  limits  for  AIDS  treatment  in  health 
insurance  policies  did  not  violate  the  public  accommodations  provisions 
of  the  ADA.  since  to  find  a  violation  would  discriminate  among  diseases 
because  most  health  insurance  policies  limit  benefits  for  many  diseases; 
also  stating  that  common  sense  interpretation  of  the  ADA  suggests  that 
goods  and  services  offered  within  the  place  of  public  accommodation  are 
not  regulated  by  the  act).  But  see  Carparts,  37  F.3d  at  21. 

"'See  Parker.  121  F.3d  at  1019. 

"6485  U.S.  535  (1988). 

"7469  U.S.  287  (1985). 

""See  Parker,  121  F.3d,  at  1019. 

'"See  119  S.Ct.  2176  (1999). 

noSee  id.  at  2186  n.10  (citations  omitted). 

u,See  Choate.  469  U.S.  287  (1985). 

niSee  id.  at  289. 

mSee  id.  at  302-06. 

'2'See  id.  at  303. 

niSee  id. 

'2fi5ee  Leonard  Rubenstein,  Symposium:  Ending  Discrimination  Against 
Mental  Health  Treatment  in  Publicly  Financed  Health  Care,  40  St.  Louis 
L.J.  315  (1996). 

'""Undue  burden"  is  defined  in  regulations  interpreting  Title  III  of  the 
ADA  as  "significant  difficulty  or  expense  in  making  an  accommodation." 
See  28  C.F.R.  §  36.104  (1999). 

"'"Readily  achievable"  is  defined  in  Title  III  of  the  ADA  as  "able  to  be 
carried  out  without  much  difficulty  or  expense." See  42  U.S.C.  §  12181(9) 
(1999)  (also  listing  factors  to  be  considered  in  making  the  determination 
as  to  whether  a  task  is  readily  achievable). 

-"See  Rubenstein,  supra  note  326,  at  341-42.  Unfortunately,  the  ADA  and 
its  regulations  do  not  always  clearly  distinguish  the  intentional  discrimina- 
tion and  disparate  impact  analyses.  See  id.  at  342.  "This  blurriness,  com- 
bined with  the  influence  of  Choate  as  a  basis  for  analyzing  discrimination 
in  health  plans  generally,  has  led  to  the  inappropriate  use  of  disparate 
impact  analysis  when  disparate  treatment  reasoning  should  apply."  Id.  at 
343. 

»°See  42  U.S.C.  §  12201(c)  (1999). 
'"See  id. 
,nSee  id. 

"'The  Supreme  Court  has  identified  factors  to  consider  when  looking  for 
intentional  discrimination:  "discriminatory  effect  of  the  defendant's  ac- 
tion, the  historical  background  of  the  decision,  the  specific  sequence  of 
events  leading  up  to  the  decision,  departures  from  the  normal  procedural 
sequence,  departures  from  the  normal  substantive  criteria,  and  the  legisla- 
tive and  administrative  history  of  the  decisions."  Rubenste in, supra  note 
326,  at  341  (citing  Village  of  Arlington  Heights  v.  Metropolitan  Hous. 
Dev.  Corp.,  429  U.S.  252,  266-68  (1977)). 

"'See  id. 

,:'5See.  e.g.,  Hudson  Sangree,  Cracks  Appearing  in  HMO  Armor:  $13 
Million  Verdict  Shows  Depth  of  Public  Animosity  Toward  Managed  Care, 
Law.  Wkly.,  Inc.  USA,  Nov.  30,  1998  at  1002  (reporting  on  Kentucky  jury 
award  to  woman  who  brought  suit  after  having  been  denied  coverage  for  a 
hysterectomy  by  her  health  plan,  while  paying  for  the  surgery  out  of 
pocket,  and  quoting  her  attorney  as  saying  that  discovery  was  key  to 
learning  that  the  insurance  company's  subcontractor  systematically  de- 
nied coverage  for  hysterectomies  for  company  clients). 

mSee  Olmstead  v.  L.C.,  119  S.  Ct.  2176  (1999). 

"''See  Goldner,  supra  note  43.  at  1480. 

"sIn  addition  to  disparate  treatment  claims  under  the  ADA,  individuals 
may  have  viable  disparate  impact  claims  under  the  Massachusetts  con- 
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sumer  protection  statute.  Chapter  93A.  See  infra  note  382  and  accompa- 
nying text. 

"'10  F.  Supp.  2d  460  (E  D.  Pa.  1998). 

'40See  id.  at  466,  471  (citing  ADA  regulation,  28  C.F.R.  §  35.130(b)(3) 
(1999)). 

,41While  in-depth  analysis  is  beyond  the  scope  of  this  article,  the  authors 
note  that  even  states  without  such  explicit  constitutional  protections  may 
apply  a  fairly  high  level  of  scrutiny  to  claims  of  sex-based  discrimination. 
See  Telephone  Interview  with  Paul  B.  Linton  (Jan.  24,  2000).  In  addition, 
some  state  statutes  may  be  helpful  in  addressing  sex-based  discrimination. 
See  id. 

U2See  Paul  B.  Linton,  State  Equal  Rights  Amendments:  Making  a  Differ- 
ence or  Making  a  Statement?,  70  Temple  L.  Rev.  907,  908  (1997);  Tele- 
phone Interview  with  Paul  B.  Linton,  supra  note  341(explaining  that 
since  1997  two  states,  Iowa  and  Florida,  have  added  equal  rights  provisions 
to  their  state  constitutions). 

,4'See  Linton,  State  Equal  Rights  Amendments,  supra  note  342,  at  941-44 
(appendix  containing  text  of  state  constitutional  provisions);Io\VA  Const. 
art.  I,  §  1;  Fla.  Const,  art.  I,  §  2.  Some  states  do  limit  the  scope  of  equal 
protection,  prohibiting  only  governmental  discrimination.  See,  e.g.,  III. 
Const,  art.  1,  §  18,  Va.  Const.,  art.  1,  §  11. 

'"Mass.  Const.  Pt.  1,  art.  1. 

,AiSee  Hardy  v.  Stumpf,  21  Cal.  3d  1,  9  (1978)  (holding  that  test  for  police 
officers,  which  was  facially  neutral  but  which  disparately  impacted  women 
applicants,  did  not  constitute  sex  discrimination  prohibited  by  Title  VII  of 
the  Civil  Rights  Act  of  1964  because  test  was  significantly  correlated  to 
important  elements  of  the  job). 

346See  29  U.S.C.  §§  1001-1461  (1999). 

34729  U.S.C.  §  1132(a)(1)(B)  (1999).  For  example,  one  might  argue  that, 
under  section  1104(a)(1)(A)  of  ERISA,  an  HMO  has  a  fiduciary  duty  to 
plan  participants,  and  that,  when  a  fiduciary's  cost  containment  policies 
negatively  affect  patient  care,  that  duty  has  been  breached.  In  February, 
2000,  the  Supreme  Court  heard  arguments  in  a  case  raising  such  a  claim. 
See  Pegram  v.  Herdrich,  cert,  granted,  120  S.  Ct.  10  (1999).  While  Herdrich 
claims  harm  as  a  result  of  decisions  made  by  her  doctor,  she  argued  that, 
because  her  doctor  and  other  physicians  actually  managed  the  plan,  the 
HMO  controlled  patient  care  to  such  an  extent  that  a  fiduciary  duty 
existed  between  her  and  the  plan.  Whether  the  Supreme  Court  will  agree 
with  Herdrich  and  the  7th  Circuit  that  the  HMO  had  a  fiduciary  duty  is 
uncertain;  even  if  it  were  to  agree,  the  decision  may  have  limited  import 
due  to  the  substantial  and  somewhat  unusual  control  physicians  had  in  this 
case  over  plan  administration.  See  Pegram,  154  F.3d  at  370. 

54829  U.S.C.  §  1132(a)(3)  (1999). 

349See  Mertens  v.  Hewitt,  508  U.S.  248,  256-57  (1993). 

350See,  e.g.,  Spear  v.  Richard  J.  Caron  Found.,  No.  99-0706,  1999  U.S.  Dist. 
LEXIS  14910  (E.D.  Pa.  Sept.  28,  1999). 

35lSee  29  U.S.C.  §§  1001-1461  (1999). 

'"See,  e.g.,  Pilot  Life  Ins.  Co.  v.  Dedeaux,  481  U.S.  41  (1987). 
'"See  29  U.S.C.  §  1132(a)  (1999). 
3S4See  29  U.S.C.  §  1144(a)  (1999). 

355See,  e.g.,  Pilot  Life,  481  U.S.  41  (holding  that  because  the  phrase  "relate 
to"  is  to  be  given  a  broad,  common  sense  interpretation,  ERISA  preempts 
state  law  tort  and  contract  claims  for  improper  processing  of  benefit 
claims);  Ingersoll-Rand  Co.  v.  McClendon,  498  U.S.  133,  139  (1990) 
(finding  that  a  state  law  claim  may  "relate  to"  an  employee  benefit  plan, 
and  therefore  be  preempted,  even  if  the  law  was  not  designed  to  affect  such 
plans,  or  if  the  effect  is  only  indirect). 

356See  New  York  State  Conference  of  Blue  Cross  &  Blue  Shield  Plans  v. 
Travelers  Ins.  Co.,  514  U.S.  645  (1995). 

357For  a  detailed  discussion  of  the  various  analyses  undertaken  by  the  cir- 
cuits, see  Morris,  supra  note  281,  at  982-90. 

558Morris,  supra  note  281,  at  989. 

'"See,  e.g.,  Spear  v.  Richard  J.  Caron  Found.,  No.  99-0706,  1999  U.S.  Dist. 


LEXIS  14910  (E.D.  Pa.,  Sept.  28,  1999). 
mSee  id. 
361  Id.  at  *8 

'"See,  e.g.,  Roessert  v.  Health  Net,  929  F.  Supp.  343,  351  (N.D.  Cal. 
1996)  (finding  that  woman's  claim  of  general  and  medical  negligence  in 
treatment,  based  upon  her  commitment  to  psychiatric  facility,  was  not 
totally  preempted  by  §  514(a)  of  ERISA). 

363In  response  to  this  and  other  direct  legal  attacks,  MCOs  may  appeal  to 
the  defense  of  immunity  traditionally  accorded  to  public  entities.  While 
beyond  the  scope  of  this  article,  the  issue  of  whether  MCOs  running  public 
systems  under  contract  enjoy  the  immunities  that  traditionally  have  been 
accorded  public  entities  is  an  important  and  complex  one. See  Ira  Burnim 
&  Claudia  Schlosberg.  National  Ass'n  of  Protection  and  Advocacy  Sys- 
tems, Inc.,  Protecting  Consumers  in  Managed  Care:  Resources  for  Legal 
Advocates  (last  modified  Feb.  20,  1998)  <http://www.bazelon.org/ 
mclegal.html>. 

'"Plaintiffs  would  likely  benefit  from  bringing  the  malpractice  claim  against 
both  the  clinician  and  the  MCO  in  order  to  prevent  a  defendant's  attempt 
to  avoid  liability  by  pointing  the  finger  at  the  other  defendant. 

'"Jack  K.  Kilcullen,  22  Am.  J.L.  &  Med.  7,  42  (1996)  (citing  W.  Page 
Keeton  Et  Al.,  Prosser  And  Keeton  On  The  Law  Of  Torts  §  30,  at  164-65 
(5th  ed.  1984)). 

'66See  Paul  Appelbaum,  Legal  Liability  and  Managed  Care  48  American 
Psychologist,  251,  252  (1993).  Appelbaum  argues  that  the  identification 
of  professional  judgment  standards  in  mental  health  care  is  made  difficult 
by  the  limited  opportunities  clinicians  and  the  courts  have  had  to  deal  with 
such  questions.  See  id.  In  addition,  the  lag  between  the  time  professionals 
adopt  a  practice  and  the  time  professional  literature  and  appellate  courts 
recognize  it  as  the  standard  hinders  the  identification  process.  See  id. 
Further,  Appelbaum  argues,  the  introduction  of  managed  care  into  the 
mental  health  care  system  has,  itself,  led  to  changes  in  professional  stan- 
dards, such  as  reductions  in  the  number  of  outpatient  sessions  per  episode 
of  treatment.  See  id.  Even  when  professional  standards  are  identified  in 
the  mental  health  care  realm,  they  may  be  suspect.  See  Susan  Stefan. 
Leaving  Civil  Rights  to  the  "Experts":  From  Deference  to  Abdication 
Under  the  Professional  Judgment  Standard,  102  Yale  L.J.  639,  657  (1992) 
(suggesting  that  norms  of  professional  mental  health  care  may  not  be 
based  upon  research,  evidence,  or  fact,  but  upon  a  more  questionable  pro- 
cess of  professional  consensus). 

'67While,  in  general,  medical  malpractice  claims  against  MCOs  may  be 
brought  under  direct  and  vicarious  theories  of  liability,  the  potentially 
actionable  problems  identified  in  this  article  would  suggest  claims  based 
upon  direct  liability  theories  for  the  following  reasons.  Cases  against 
MCOs  that  rely  upon  theories  of  vicarious  liability  have  been  of  two  ty  pes: 
those  based  upon  respondeat  superior  theories  and  those  based  upon  osten- 
sible agency/apparent  authority  theories.  Respondeat  superior  liability, 
that  an  employer  is  vicariously  liable  for  negligence  of  employee  acting 
within  the  scope  of  his  employment,  is  most  likely  established  in  a  staff 
model  MCO,  (a  model  in  which  an  MCO  directly  employs  clinicians  as 
opposed  to  contracting  with  a  provider  agency  which  then  employs  the 
clinicians),  or  when  an  MCO's  control  over  providers  is  established  by 
contract  terms,  practice  guidelines  and  protocols,  quality  assurance  pro- 
grams, or  capitation  agreements.  See,  e.g.,  Dunn  v.  Praiss,  606  A. 2d  862. 
868-69  (N.J.  Super.  Ct.  App.  Div.  (1992)  (finding  agency  relationship 
where  HMO  exercises  substantial  control  over  independent  physicians  by 
controlling  the  patients  they  must  see  and  by  paying  on  a  capitated  basis). 
This  approach  is  most  useful  where  staff  are  clearly  unprepared  or  ill- 
trained  to  deal  with  trauma  victims;  these  are  not  the  types  of  problems 
upon  which  this  article  has  focused.  Instead,  we  have  identified  problems 
which  are  more  systemic  in  nature.  While  respondeat  superior  liability 
does  not  apply  if  providers  are  independent  contractors,  these  are  the 
circumstances  we  are  focused  upon.  Alternatively,  an  MCO  may  be  found 
vicariously  liable  under  an  ostensible  agency/apparent  authority  theory  if 
an  MCO  holds  out  a  physician  as  its  employee  or  agent,  the  patient  relies 
on  such  representation,  and  the  physician  commits  malpractice.  In  such  j 
case,  the  standard  is  whether  a  reasonable  person  would  conclude  that  the 
practitioner  is  an  employee  of  the  facility,  even  if  other  financial  arrange- 
ments actually  exist.  See,  e.g..  Petrovich  v.  Share  Health  Plan  of  Illinois. 
Inc.,  719  N.E.  2d  756  (III.  1999).  This  article  does  not  focus  on  that  type 
of  problem. 
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3682  3  9  Cal.  Rptr.  810  (Cal.  Ct.  App.  1986). 
™Id.  at  819. 

"°27 1  Cal.  Rptr.  876  (1990) 
"'/«/.  at  884-85. 

mSee  Bush  v.  Dake,  No.  86-25767  NM-2  (Saginaw  County,  Mich.  1989). 
an  unpublished  decision  discussed  in  Barry  R.  Furrow, Litigation  over  Qual- 
ity in  Managed  Care:  Individual  Malpractice/Negligence  Claims  in  Arbi- 
tration and  Litigation,  in  Litigating  Managed  Health  Care  Disputes  59.  66 
(Mass.  Continuing  Legal  Ed.  Handbook  ed.  1999).  Plaintiff  argued  that  the 
system  of  incentives  used  by  an  HMO  deterred  the  PCC  from  giving  her  a 
timely  pap  smear.  While  court  concluded  that  HMOs  and  their  utilization 
review  practices  are  not  against  public  policy,  court  also  found  "a  genuine 
issue  of  material  fact  presented  as  to  whether  [the  HMO's]  system  in  and 
of  itself  proximately  contributed  to  the  malpractice."  Id. 

mSee  Mass.  Gen.  Laws  ch.  231.  §  85K  (1999);  English  v.  New  England 
Med.  Ctr..  Inc..  405  Mass.  423  (1989).  But  see  Keene  v.  Brigham  & 
Women's  Hosp.  Inc.,  No.  95-1081.  1997  Mass.  Super.  LEXIS  255,  at  *22- 
24  (Super.  Ct.  Mass.  Sept.  30,  1997)  (striking  defendant  hospital's  chari- 
table immunity  defense  and  removing  cap  of  liability  on  grounds  that  a 
discovery  sanction  was  equitable  and  fair  in  light  of  the  hospital's  failure  to 
produce  records  of  care  for  infant  who  suffered  brain  damage);  Mac  Daniel. 
Family  Awarded  S6.5  M  in  Hospital  Suit.lm.  Boston  Globe,  Mar.  30,  2000, 
at  Bl  (reporting  that  judge  in  Keene  awarded  $6.5  million  to  family  of 
infant  victim  Dylan  Keene);  An  Act  Relative  to  the  Liability  of  Charitable 
Corporations,  H.  808.  181st  Leg.,  1st  Reg.  Sess.  (Mass.  1999)  (eliminating 
the  liability  cap  on  charitable  corporations  in  cases  of  willful,  wanton  or 
reckless  conduct  or  gross  negligence). 

™See  Phipps  v.  Aptucxet  Post  No.  5988  V.F.W.  Bldg  Ass'n.  389  N.E.2d 
1042.  1042-43  (Mass.  App.  Ct.  1979)  (holding  that  because  funds  derived 
by  charitable  corporation  were  obtained  from  commercial  activity,  the 
defense  of  charitable  immunity  is  not  applicable);  see  also  Linkage  Corp. 
v.  Trustees  of  Boston  Univ..  679  N.E.2d  191,  209-10  (Mass.  1997)  (find- 
ing that  limitation  of  damages  to  $20,000  against  charitable  entities  for 
tort  liability  does  not  apply  to  liability  under  the  state  consumer  protec- 
tion statute  since  that  statute  creates  an  independent  statutory  basis  of 
liability). 

mSee,  e.g.,  McClellan  v.  HMO  of  Pa..  660  A.2d  97,  99  (Pa.  Super.  Ct. 

1995)  ,  affd,  686  A.2d  801  (Pa.  1996)  (finding  that  HMO  has  duty  with 
respect  to  selecting  and  retaining  only  competent  physicians  and  with 
respect  to  formulating,  adopting  and  enforcing  adequate  rules  and  policies 
to  ensure  quality  care  for  its  subscribers);  see  also  Elam  v.  College  Park 
Hospital,  183  Cal.  Rptr.  156.  164-65  (Cal.  Ct.  App.  1982)  (finding  hospi- 
tal liable  for  malpractice  by  agents,  ostensible  agents,  and  independent 
members  of  the  staff). 

mSee  Jackson  v.  Power.  743  P. 2d  1376  (Alaska.  1987).  Although  the 
court  distinguished  the  claim  from  one  of  corporate  negligence  since  it  did 
not  involve  the  selection,  retention,  or  supervision  of  the  physician, 
concluding  instead  that  violation  of  the  duty  rendered  the  hospital  vicari- 
ously liable  for  the  acts  of  the  physician,  see  id.  at  1378.  1385,  this  case 
appears  more  similar  to  a  claim  of  corporate  negligence  than  one  of 
vicarious  liability. 

377228  Cal.  Rptr.  661.  671-72  (Cal.  Ct.  App.  1986). 

mSee  Margaret  Ann  Metzger.  Legal  Primer  on  Managed  Care  in  Repre- 
senting Clients  In  Managed  Care  23, 29-30  (Mass.  Continuing  Legal  Ed.  ed., 

1996)  (discussing  legal  obligations  between  patients  and  HMOs,  which  are 
a  subset  of  the  entities  that  manage  health  care,  i.e.,  MCOs). 

mSee  Hughes  v.  Blue  Cross  of  Northern  Cal..  263  Cal.  Rptr.  850  (1989). 

iS0See  id  at  857. 

n'See  Kevin  J.  Burke  &  Thomas  R.  Mulroy  III,  Managed  Care  Update: 
Developments  and  Trends,  in  Litigating  Managed  Health  Care  Disputes,  su- 
pra note  372,  at  11,  22. 

382Mass.  Gen.  Laws  ch.  93A  (1997).  There  are  incentives  to  bring  actions 
under  Chapter  93A;  the  statute  provides  a  right  to  attorneys'  fees  and 
treble  damages.  See  id. 

™See  Mass.  Gen.  Laws  ch.  176G,  §  8  (1998). 

iuSee  Mass.  Gen.  Laws  ch.  176G,  §  19  (1998).  The  statute  also  provides 


that  such  discrimination  constitutes  a  violation  of  the  state  statute,  Mass. 
Gen.  Laws  ch.  176D.  that  defines  unfair  methods  of  competition  and  unfair 
and  deceptive  acts  and  practices  in  the  insurance  business  and  outlines  the 
actions  required  of  the  Commissioner  of  Insurance  when  such  practices 
occur.  See  id. 

niId.  Abuse  is  defined  pursuant  to  the  state's  abuse  prevention  statute. See 
id.  (referencing  Mass.  Gen.  Laws  ch.  209 A,  §  1  (1998)). 

istId. 

n7See  18  U.S.C.  §  1964  (1999). 

n*See  Humana.  Inc.  v.  Forsyth.  525  U.S.  299.  119  S.Ct.  710  (1999). 

389See  id.  at  714. 

i90See  15  U.S.C.  §  1012  (2000). 

'"'SeeHumana,  Inc.,  119  S.Ct.  at  718. 

392See  18  U.S.C.  §  1964(c). 

mSee  Humana.  Inc..  119  S.  Ct.  at  718. 

394See  Maio  v.  Aetna  Inc.,  No.  Civ.  A.  99-1969,  1999  WL  800315,  at  *1 
(E.D.  Pa.  Sept.  29.  1999). 

395See  id.  at  *2. 

39<7ef.  The  court  also  asserted  that  plaintiffs  had  not  plead  a  proper  RICO 
"enterprise"  in  the  association  between  Aetna  and  its  various  plans  or 
between  Aetna  and  various  providers  associated  with  the  plans.  See  id. 

mSee,  e.g.,  Natale  v.  Meia,  No.  CV  960005491S,  1998  Conn.  Super.  LEXIS 
*  1 230  (Super.  Ct.  Conn.  1998)  (holding  that  health  care  providers,  who 
enter  into  express  contract  to  provide  adequate  and  qualified  medical  care 
in  accordance  with  the  generally  accepted  standards  of  the  community, 
may  be  sued  for  breach  of  contract;  patient  who  receives  written  contract 
and  oral  representations  from  doctor  and  then  receives  inadequate  treat- 
ment not  in  accordance  with  representations  may  bring  breach  of  contract 
claim  against  the  promisor  HMO);  see  also  Taylor  v.  Blue  Cross/Blue 
Shield  of  Michigan.  517  N.W.2d  864  (Mich.  Ct.  App.  1994)  (finding 
breach  of  contract,  court  concluded  that  the  term  "experimental"  in  the 
health  insurance  contract  is  ambiguous  and  declined  to  construe  it  in  the 
narrow  way  the  insurer  suggested). 

™See,  e.g..  St.  Charles  v.  Kender,  646  N.E.2d  411  (Mass.  App.  Ct.  1995) 
(finding  that  the  patient  is  the  intended  beneficiary  of  contract  between 
the  physician  and  HMO.  but  ultimately  holding  physician  not  liable  to 
patient  for  failing  to  return  telephone  calls  because,  although  there  may 
have  been  a  breach,  there  were  no  actual  damages). 

399There  is  no  broad  constitutional  or  statutory  right  to  government-pro- 
vided mental  health  services;  the  government  provides  these  services  at  its 
discretion.  However,  an  exception  exists  for  persons  involuntarily  con- 
fined by  the  state,  who  have  a  limited  right  to  treatment.  See  Youngberg  v. 
Romeo,  457  U.S.  307  (1982);  see  also  DeShaney  v.  Winnebego  County 
Dep't  of  Soc.  Serv.,  489  U.S.  189  (1989). 

imSee  42  U.S.C.  §  1396d(a)  (2000). 

mSee  Robert  D.  Fleischner,  Mental  Health  Care  and  Services,  in  Access  to 
Health  Care,  supra  note  313  at  127.  135  (citing  42  U.S.C.  §  1396(d) 
(1999)). 

i01See  Chris  Koyanagi  et  al.,  Bazelon  Center  for  Mental  Health  Law,  Pro- 
tecting Consumer  Rights  in  Public  Systems:  Managed  Mental  Health  Care 
Policy,  in  Access  to  Health  Care,  supra  note  313,  at  157.  While  the 
medical  necessity  determination  is  a  fundamental  element  of  managed 
care  plans,  this  determination  was  integral  to  the  Medicaid  program  long 
before  it  became  a  managed  care  system.  See  id.  at  159. 

4035ee  Timothy  A.  Sindelar,  Medicaid  Coverage  Principles,  in  Access  to 
Health  Care,  supra  note  313,  at  97,  99;  see  also,  Doe  v.  Bolton,  410  U.S. 
179,  192  (1973)  (instructing  that  professional  judgment  as  to  whether  an 
abortion  is  necessary  should  be  based  upon  a  number  of  factors  relevant  to 
the  patient's  well-being,  including:  emotional,  psychological,  and  familial 
considerations,  and  the  patient's  age). 

40442  C.F.R.  §  440.230  (1999). 

40542  C.F.R.  §  440.230(d). 
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40642  C.F.R.  §  440.230(c).  States  may  have  additional  duties  with  respect  to 
the  administration  of  Medicaid-funded  health  insurance  programs.  For 
example,  systems  operating  pursuant  to  a  state  Medicaid  plan  must  pro- 
vide safeguards  to  ensure  "that  eligibility  for  care  and  services  under  the 
plan  will  be  determined,  and  such  care  and  services  will  be  provided,  in  a 
manner  consistent  with  simplicity  of  administration  and  the  best  interests 
of  the  recipients."  See  42  U.S.C.  §  1396a(a)(19)  (1999). 

W742  C.F.R.  §  440.230(b). 

,mSee  42  C.F.R.  §  440.230(c). 

'""Alexander  v.  Choate.  469  U.S.  287.  303  (1985). 

J,0Beal  v.  Doe,  432  U.S.  438.  444  (1977). 

•"'Advocates  have  also  pressed  for  more  detailed  definitions  of  medical 
necessity  as  a  way  to  challenge  mental  health  service  limitations  in  public 
sector  managed  care  system.  See  Koyanagi  et.  al.  supra  note  402,  at  162- 
76. 

4I2Mass.  Regs.  Code  tit.  130,  §  450.204  (1999).  The  Partnership's  defini- 
tion of  "medically  necessary  service"  is  very  similar: 

[T]hose  mental  health  and/or  substance  abuse  services  which  are: 
1)  reasonably  calculated  to  prevent,  diagnose,  prevent  the  wors- 
ening of,  alleviate,  correct,  or  cure  conditions  in  the  Enrollee  that 
endanger  life,  cause  suffering  or  pain,  cause  physical  deformity  or 
malfunction,  threaten  to  cause  or  to  aggravate  a  handicap,  or 
result  in  illness  or  infirmity,  and  2)  there  is  no  other  equally 
effective  course  of  treatment  available  or  suitable  for  the  Enrollee 
requesting  the  service  that  is  more  conservative  or  substantially 
less  costly.  Medical  services  will  be  of  a  quality  that  meets  profes- 
sionally recognized  standards  of  health  care,  and  will  be  substanti- 
ated by  records  including  evidence  of  such  medical  necessity  and 
quality.  Those  records  shall  be  made  available  to  the  Division 
upon  request. 

Partnership,  Provider  Policies  and  Procedures  Manual:  Mental  Health/ 
Substance  Abuse  Program  (June  1,  1997)  at  174. 

wSee  Gatto  v.  Bullen.  No.  9702787-G  (Super.  Ct.  Mass.  1998)  (finding 
that,  given  two  part  definition.  DMA's  rejection  of  prior  authorization 
request  for  specialized  lift  was  in  violation  of  regulations). 

'"See  Huskamp,  supra  note  52,  at  60. 

uiSee  Clare  D.  McGorrian.  untitled  handout,  in  Access  to  Health  Care, 
supra  note  313. 

"6See  42  C.F.R.  §  440.230  (1999);  see  also  Dodson  v.  Parham,  427  F. 
Supp.  97,  108-09  (N.D.  Ga.  1977)  (finding  that  Georgia  program  to  pro- 
vide prescription  drugs  to  Medicaid  recipients  lacked  a  medically  sound  and 
effective  prior  approval  system  to  make  drugs  available  and  thus  was  not 
sufficient  in  amount,  duration,  and  scope  to  reasonably  achieve  its  purpose 
of  mitigating  or  preventing  disease);  Mitchell  v.  Johnston,  701  F.2d  337, 
348  (5th  Cir.  1983)  (finding  that  Texas  program  to  provide  children  with 
dental  services  was  insufficient  in  amount,  duration,  and  scope  to  reason- 
ably achieve  its  purpose,  the  provision  of  comprehensive,  preventative 
dental  care). 

417While  improving  the  mental  health  managed  care  system  for  trauma 
survivors  is  critical,  ultimately,  as  Patricia  Deegan  has  pointed  out.  physi- 
cal and  sexual  abuse  is  not  only  a  medical  and  treatment  issue,  but  also  a 
political  issue.  She  writes:  "We  must  not  allow  ourselves  to  be  content  with 
treating  the  victims  of  violence.  Rather  we  must  work  toward  ending 
violence  against  women."  Deegan,  supra  note  116,  at  10.  And,  doing  this 
work  must  include  understanding  the  person  who  abuses  as  well  as  treating 
the  person  who  is  abused. 

418For  example,  Tufts  Health  Plan  intends  to  withhold  20%  of  physician 
fees  if  the  doctors  spend  too  much  on  their  patients,  and  states  that  part  of 
the  reason  is  the  HMO's  need  to  build  its  financial  reserves.  See  Tufts 
doubles  docs  '  penalties,  Daily  News  Tribune,  Jan.  20,  2000,  at  A3.  This 
kind  of  financial  pressure  on  the  treaters  alters  the  bases  for  care  decisions. 
See  id. 
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1  Readers  wishing  to  discuss  this  case  or  obtain  a  redacted  copy  of  the  full 
decision  should  contact  David  Engle  at  the  Center  For  Public  Representa- 
tion, (413)  587-6265. 

I  Judge  Wernick's  3/2/00  Findings  Of  Fact,  Rulings  Of  Law,  And  Order 
(hereinafter  "Order"),  at  1. 

'Pursuant  to  Mass.  Gen.  Laws  ch.  123,  §  16(d).  the  District  Attorney  for 
the  district  where  the  underlying  criminal  offense  occurred  retains  stand- 
ing to  oppose  the  discharge  of  an  individual  committed  under§  16(b)  or 
(c),  and  to  be  heard  at  any  commitment  proceeding  involving  such  an 
individual.  While  §§  16(e)  and  (f)  impose  a  time  limit  on  the  D.A.'s 
standing  to  challenge  a  hospital's  discharge  of  a  patient  who  was  originally 
found  not  competent  to  stand  trial  and  whose  criminal  charges  have  been 
dismissed,  the  statute  ostensibly  affords  the  D  A.  such  standing  indefi- 
nitely if  the  original  disposition  was  not  guilty  by  reason  of  insanity. 

4  "For  the  purpose  of  involuntary  commitment,  mental  illness  is  defined  as 
a  substantial  disorder  of  thought,  mood,  perception,  orientation,  or  memory 
which  grossly  impairs  judgment,  behavior,  capacity  to  recognize  reality,  or 
ability  to  meet  the  ordinary  demands  of  life,  but  shall  not  include  alcohol- 
ism or  substance  abuse  which  is  defined  in  M.G.L.  c.  123  sec.  35." 

5  "Likelihood  of  serious  harm"  is  defined  as  (1)  a  substantial  risk  of  physi- 
cal harm  to  the  person  himself  as  manifested  by  evidence  of,  threats  of,  or 
attempts  at,  suicide  or  serious  bodily  harm;  (2)  a  substantial  risk  of  physi- 
cal harm  to  other  persons  as  manifested  by  evidence  of  homicidal  or  other 
violent  behavior  or  evidence  that  others  are  placed  in  reasonable  fear  of 
violent  behavior  and  serious  physical  harm  to  them;  or  (3)  a  very  substan- 
tial risk  of  physical  impairment  or  injury  to  the  person  himself  as  mani- 
fested by  evidence  that  such  person's  judgment  is  so  affected  that  he  is 
unable  to  protect  himself  in  the  community  and  that  reasonable  provision 
for  his  protection  is  not  available  in  the  community. 

6  Commonwealth  v.  Nassar,  406  N.E.  2d  1286,  380  Mass.  908  (1980)^ee 
also  O'Connor  v.  Donaldson  422  U.S.  536  (1975). 

7  Order,  supra  note  2.  at  12. 

%ld. 

9 "Out-patient  commitment"  statutes  elsewhere  typically  authorize  court 
orders  mandating  compliance  with  psychiatric  treatment  in  the  commu- 
nity. In  those  jurisdictions,  non-compliance  vel  non  can  result  in  the 
patient's  immediate  involuntary  hospitalization.  In  the  instant  case,  the 
D.A.  argued  that  the  absence  of  an  out-patient  commitment  law  in  Massa- 
chusetts, and  the  fact  that  Mr.  Burke  w  as  not  subject  to  a  Rogers  (c.f.  457 
U.S.  291)  order  requiring  him  to  take  anti-psychotic  medication,  would 
leave  authorities  powerless  to  intervene  should  the  petitioner  become 
non-compliant  with  out-patient  treatment.  Although  Judge  Wernick  did 
not  address  the  first  of  these  contentions  explicitly,  several  witnesses 
testified  that  Mr.  Burke's  Crisis  Intervention  Plan  and  the  possibility  of 
involuntary  hospitalization  pursuant  to  Mass.  Gen.  Laws  ch.  123.  ^  12 
afforded  emergency  intervention  capability  comparable  to  that  afforded 
by  "out-patient  commitment"  statutes  Regarding  the  absence  of  ^Rogers 
order,  Judge  Wernick  found  that  "[Mr  Burke]  is  competent  and. ..court 
ordered  treatment. ..with  anti-psychotic  medications  or  other  medications 
is.  therefore,  not  legally  permissible".  Order,  supra  note  2.  at  19. 

10    Id.  at  15. 

II  Id.  at  16  (emphasis  in  original). 

12    Id.  at  18  and  19  (emphasis  in  original). 


The  Clubhouse  Parents  Legal  Support  Project  pro\  ides  le- 
gal representation  to  low-income  parents  with  mental  illness, 
who  are  clubhouse  members.  The  project  is  funded  by  the  Na- 
tional Association  for  Public  Interest  Law  and  the  Massachu- 
setts Bar  Foundation.  Please  call  Colby  Brunt  at  (6171  338- 
2345,  ext.  31  for  more  information  about  eligibility  for  repre- 
sentation or  the  Project's  pro  bono  panel. 
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1  Thanks  to  Susan  Fendell  and  Frank  Laski  for  their  editorial  assistance  and 
to  Lisa  Boodman,  Margo  Goldman,  Jennifer  Honig,  and  Lisa  Lambert  for 
providing  information  and  assistance  in  her  preparation  of  this  article. 

2  Center  for  Mental  Health  Servs.,  U.S.  Dep't  of  Health  and  Human  Servs., 
Mental  Health:  A  Report  of  the  Surgeon  General  454  (1999)  [hereinafter 
Mental  Health:  A  Report  of  the  Surgeon  General]. 

3  National  Council  on  Disability,  From  Privileges  to  Rights:  People  Labeled  with 
Psychiatric  Disabilities  Speak  for  Themselves,  31  (Jan.  20,  2000)  <http:// 
www.madnation.org/citations/ncd.htm>  [hereinafter  National  Council  on 
Disability  Report]. 

4  Id.  at  36. 

5  Id.  Given  that  Massachusetts  has  passed  mental  health  parity  legislation 
this  article  will  not  address  whether  parity  will  actually  reduce  stigma  and 
increase  access  to  quality  care.  It  is  important  to  note,  however,  that 
there  are  those  who  believe  that  discrimination  will  continue  under  parity 
so  long  as  individuals  receiving  mental  health  services  are  treated  differ- 
ently from  other  healthcare  patients.  For  example,  while  patients  gener- 
ally have  the  ability  to  consent  to  and  refuse  medical  treatment,  patients 
receiving  mental  health  treatment  do  not  always  have  these  rights  and 
may  be  involuntarily  hospitalized  and  forced  to  take  antipsychotic  medi- 
cation if  they  meet  certain  legal  standards.  After  holding  mental  health 
hearings  at  the  beginning  of  the  year,  the  National  Council  on  Disability, 
an  independent  federal  agency  that  advises  the  President  and  Congress  on 
disability  issues,  recommended  that  mental  health  parity  laws  should  only 
cover  voluntary  treatment  and  services.  Id.  at  44-45. 

6  An  Act  Relative  to  Mental  Health  Benefits,  Chapter  80  of  Acts  of  2000; 
Richard  Saltus,  Bill  will  require  increased  coverage.  Boston  Globe,  May  1, 
2000  at  Bl 

7  Saltus,  supra  note  6,  at  Bl. 

8  In  addition  to  individuals,  organizations  such  as  the  Massachusetts  Men- 
tal Health  Coalition,  National  Alliance  for  the  Mentally  III,  and  the  Parent 
Professional  Advocacy  League  supported  parity.  Telephone  interview  with 
Stephen  Cidlevich.  Director  of  Constituent  and  Legislative  Affairs,  De- 
partment of  Mental  Health,  (Sept.  8,  2000). 

9  Senate,  House  Enact  Mental  Health  Parity  Legislation,  DMH  News.  April 
28,  2000,  at  1-2. 

10  David  A.  Rochefort,  Mental  Health  Care  in  Massachusetts.  Issue  Brief 
(Mass.  Health  Policy  Forum,  Waltham,  Mass.),  Dec.  1999,  at  13. 

11  Chapter  8  of  the  Acts  of  1996. 

1 2  See  e.g. ,  Paul  S .  Applebaum,  Clinical  Handbook  of  Psychiatry  and  the  Law, 
2nd  Ed.  1991,  at  5;  Mental  Health:  A  Report  of  the  Surgeon  General  supra 
note  2,  at  439. 

11  See  e.g.  Jaffee  v.  Redmond,  518  U.S.  1  (1996);Mental  Health:  A  Report 
of  the  Surgeon  General  supra  note  2,  at  439-441. 

14  Jaffee.  518  U.S.  at  1;  Mass.  Gen.  L.  ch.  112,  §§  129A,  §  135,  §  172; 
Mass.  Gen.  L.  ch.  233,  §  20B. 

15  Mass.  Gen.  L.  ch.  112,  §§  129A(b);  135A(b);  172(d). 

16  Mental  health  professionals  may  disclose  only  in  limited  situations  such 
as  to  prevent  harm  to  the  individual  or  others.  See  Mass.  Gen.  L.  ch.  112, 
§§  129A,  135,  172;  Mass.  Gen.  L.  ch.  233,  §  20B. 

17  Mass.  Gen.  L.  ch.  112,  §§  129A;  135A;  172. 

18  Mass.  Gen.  L.  ch.  112,  §§  129A,  135A;  172. 

"  See  Mass  Gen.  L.  ch.  112,  §§  129A,  135A;172. 

20  Mass.  Gen.  L.  ch.  112,  §  135A. 

21  Mental  Health:  A  Report  of  the  Surgeon  General  supra  note  2,  at  437. 
Id.  at  437-438. 

23  Id.  at  5;  See  Mass.  Gen.  L.  ch.  175.  §  47. 

24  Mass.  Gen.  L.  ch.  176G,  §4B;  176B,  §  4B. 


25  Allison  Bass,  Insurance  rules  upset  those  seeking  help  Boston  Globe, 
March  28,  1994,  at  Bl. 

26  Id. 

27  See  id. 

28  Id 

29  Id.;  Rochefort,  supra  note  10,  at  13. 
,0  Rochefort,  supra  note  10,  at  13. 

51  Allison  Bass,  Therapists  Say  Insurer  Gag  Order  Hurts  Patients,  Boston 
Globe,  Dec.  20,  1995,  at  Al. 

52  Chapter  8  amended  Mass.  Gen.  L.  ch.  175,  §§  47B(c),  108,  108E;  Mass. 
Gen.  L.  ch.  176A,  §  8A;  Mass.  Gen.  L.  ch.  176B,  §§  4B,  7;  Mass.  Gen.  L. 
ch.  176G,  §§  4B,  6.  Chapter  8  also  allowed  providers  to  share,  without 
retribution,  information  regarding  the  insurers'  coverage,  terms,  and  re- 
quirements with  patients. 

33  Chapter  8,  §  1  amending  M.G.  L.  ch.  15,  §  47B(c). 

34  Chapter  8,  §  10  amending  Mass.  Gen.  L.  ch.  176G,  §4B;  Chapter  8,  §  8 
amending  Mass.  Gen.  L.  ch.  176B,  §4B. 

35  Mental  Health:  A  Report  of  the  Surgeon  General,  supranote  2,  at  443-444. 

36  Id.  at  444. 

37  Representative  Nancy  Flavin  and  Senator  Robert  Bernstein,  Chairmen 
of  the  Insurance  Committee  sought  to  create  a  consensus  bill  that  the 
insurance  industry,  employers,  providers,  consumers  and  family  members 
would  support.  See  Advances,  State  House  News  (June  28,  1999). 

38  The  federal  Mental  Health  Parity  Act  of  1996  eliminated  annual  and 
lifetime  dollar  limits  for  mental  health  care  by  all  U.S.  group  health  plans 
that  already  offer  mental  health  benefits  and  serve  more  than  50  employ- 
ees. P.L.  104-204,  §  701. 

39  The  federal  law  is  only  in  effect  for  four  years  (January  1998  until 
September  2001)  and  exempts  employers  with  50  or  less  employees  and 
those  who  can  demonstrate  an  increase  of  1%  or  greater  in  total  annual 
health  premium  costs  as  a  result  of  parity.  Id.  Managed  care  companies 
have  avoided  federal  parity  requirements  by  eliminating  dollar  caps  on 
mental  health  services  and  replacing  them  with  annual  and  lifetime  visit 
caps.  National  Council  on  Disability  Report,  supra  note  3,  at  33. 

40  Saltus,  supra  note  6,  at  Bl;  Senate.  House  Enact  Mental  Health  Parity 
Legislation,  supra  note  9,  at  1. 

41  Other  biologically-based  illnesses  covered  include  schizoaffective  disor- 
der, major  depressive  disorder,  paranoia  and  other  psychotic  disorders; 
obsessive  compulsive  disorder,  panic  disorder,  delirium  and  dementia,  af- 
fective disorders  and  any  scientifically  recognized  and  approved  biologi- 
cally-based disorders  in  DSM. 

42  Limitations  and  interference  may  be  evidenced  by  the  child's  inability  to 
attend  school,  need  for  hospitalization,  or  pattern  of  conduct  or  behavior 
caused  by  such  a  disorder  that  poses  a  danger  to  the  child  or  others. 

43  Rape  victims  will  be  able  to  receive  counseling  beyond  the  $25,000 
currently  allowed.  See  Mass.  Gen.  L.  ch.  258C,  §  2. 

44  Covered  providers  include  commercial  insurers,  non-profit  hospital  ser- 
vice corporations,  medical  service  corporations,  and  health  maintenance 
organizations  provided  the  insurance  is  delivered,  issued  or  renewed  within 
or  outside  the  Commonwealth  to  all  policy  holders  with  a  principal  place 
of  employment  within  Massachusetts.  It  does  not  apply  to  plans  falling 
under  the  federal  Employment  Retirement  and  Income  Security  Act  of 
1974  (ERISA)  that  governs  workplace-sponsored  self-insured  health  ben- 
efit plans  where  employers  are  responsible  for  collecting  employee  contri- 
butions and  paying  medical  bills.  See  Mass.  Gen.  L.  ch.  176J  and  176M; 
Senate.  House  Enact  Mental  Health  Parity  Legislation, supra  note  9,  at  2. 

45  In  an  attempt  to  address  privacy  concerns,  Representative  Douglas 
Petersen,  the  original  sponsor  of  Chapter  8,  along  with  Representative 
Ruth  Balser,  offered  an  amendment  on  the  House  floor  to  restore  Chapter 
8  protections  to  the  parity  legislation  but  was  unsuccessful.  Amendment  to 
Senate  2036  filed  and  rejected  on  February  8,  2000. 

46  For  an  analysis  of  costs  see  Ronald  E.  Bachman.  Coopers  &  Lybrand.AN 
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Actu  arial  Analysis  of  Mental  Health.  Alcoholism,  and  Chemic  al  Dependency 
Parity  and  Other  Options  for  Improved  Coverages  in  the  State  of  Massachusetts 
(rev.  July  1998)  (finding  that  costs  would  increase  no  more  than  1.6%  for 
the  managed  care  market). 

4"  See  Statement  of  the  Life  Insurance  Association  and  the  Health  Insur- 
ance Association  of  America  regarding  House  Bills  276.  1373.  1574  and 
1575  and  Senate  Bill  644  on  Mental  Health  Insurance  Benefits  before  the 
Joint  Committee  on  Insurance  (April  6.  1999);  Statement  of  Associated 
Industries  of  Massachusetts  Before  Senate  Chair  Robert  Bernstein.  House 
Chair  Nancy  Flavin  and  Members  of  the  Joint  Committee  on  Insurance  in 
Support  of  Mental  Health  Parity  (April  6.  1999)  [hereinafter  Statement 
of  Associated  Industries  of  Massachusetts]:  Massachusetts  Association  of 
HMOs.  For  the  Record  (April  6.  1999)  [hereinafter  Massachusetts  Asso- 
ciation of  HMOs]. 

48  Telephone  interview  with  Lisa  Boodman.  General  Counsel,  Group  Insur- 
ance Commission  (Feb.  22,  2000):  Statement  of  Associated  Industries  of 
Massachusetts,  supra  note  47:  Massachusetts  Association  of  HMOs,  supra 
note  47. 

49  Telephone  interview  with  Lisa  Lambert.  Co-Director.  Parent  Profes- 
sional Advocacy  League  (May  5.  2000). 

50  Id;  Marylou  Sudders.  Letter  to  the  Editor.  Boston  Globe.  May  1.  1998.  at 
A26. 

51  Telephone  interview  w  ith  Lisa  Boodman.  supra  note  48. 

52  Telephone  interview  with  Margo  Goldman.  Director.  Coalition  for  Pa- 
tient Rights  (April.  2000):  See  Ad  Hoc  Committee  to  Defend  Health  Care 
&  Mental  Health  Consumer  Initiative  &  Consortium  for  Psychotherapy, 
In  opposition  to  S644  and  H276.  the  so  called  Mental  Health  Parity 
Legislation  (April  6.  1999)  [hereinafter  Ad  Hoc  Committee  to  Defend 
Health  Care]. 

53  Dolores  Kong,  Local  officials  hail  mental  health  report.  Boston  Globe. 
Dec.  14,  1999  at  A10;  Telephone  interview  with  Margo  Goldman. supra 
note  52. 

54  Telephone  interview  with  Margo  Goldman,  supra  note  52. 

55  Id.;  see  Allison  Bass  2  Managed  care  firms  test  privacy  law.  Boston 
Globe  April  23,  1996  at  A25;  See  Allison  Bass,  Health  insurers  allegedly 
snub  law.  Boston  Globe  May  7.  1996  at  A21. 

56  Telephone  interview  with  Margo  Goldman,  supra  note  52. 
5"  See  Ad  Hoc  Committee  to  Defend  Health  supra  note  52. 

58  Mental  Health  Parity  Bill  Drops  Important  Privacy  Protection,  Na- 
tional Coalition  for  Patient  Rights,  (April  25.  2000)  <http:// 
www.nationalcpr.org/paritybill-2.html>. 

59  Chapter  8  of  Acts  of  2000. 

60  Mental  Health  Receives  Equal  Footing  With  Other  Disorders  for  State 
Employees,  For  Your  Benefit,  November  1999.  at  1. 

61  See  HMO  Rate  Renewal,  Group  Insurance  Commission,  1999. 

62  Id. 

65  Senate,  House  Enact  Mental  Health  Parity  Legislation,  supra  note  9.  at 
1. 

64  Telephone  interview  with  Richard  Frank.  Ph.D..  Harvard  Medical  School. 
(April  6,  2000). 

65  In-person  interview  with  Lisa  Boodman.  General  Counsel.  Group  Insur- 
ance Commission  (Aug.  5.  2000). 

66  See  id. 

67  See  id.  Ms.  Boodman  notes  that  this  increase  in  mental  health  services 
may  not  be  reflected  in  the  costs  since  network  providers  who  have  agreed 
to  lower  rates  have  been  providing  the  mental  health  services  since  parity 
was  extended  to  the  HMOs.  Id. 

68  Id. 

69  This  right  of  privacy  is  inherent  in  the  Massachusetts  Declaration  of 
Rights.  Opinion  of  the  Justices  to  the  Senate,  375  Mass.  795.  806-9,  376 
N.E.  2d  810,  818-820  (1978).  It  is  also  recognized  in  Massachusetts  Gen- 
eral Laws  chapter  214,  §  IB. 


70  Alberts  v.  Devine.  395  Mass.  59,  68,  479  N.E.2d  113,  119  (1985). 

71  M  ass.  Gen.  L.  ch.  Ill,  §  70E.  Massachusetts  s  hospitals  and  clinics  are 
required  to  keep  records  of  patient  treatment  including  the  medical  history 
and  nurses"  notes.  Mass  Gen.  L.  ch.  Ill,  §  70. 

72  Mass  Gen.  L.  ch  111,  §  70E. 

73  Mass.  Gen.  L.  ch.  176G.  §4B(b)  and  ch  176A,  §  14B(a)(non-privileged 
information);  Mass.  Gen.  L.  ch.  176G,  §  4B(c)  and  ch.  176A,  §14B(b) 
(aggregate  patient  data  that  does  not  contain  personally  identify  ing  infor- 
mation); Mass.  Gen.  L.  ch.  176G,  §  4B(d)  and  ch.  176A,  §14B(c)(patient 
utilization  data  to  law  enforcement,  state  board  of  registration,  or  court  of 
competent  jurisdiction  if  the  HMO  or  others  listed  have  reason  to  believe 
that  a  patient  or  provider  is  committing  or  has  committed  fraud  or  if  the 
provider  has  committed  or  is  committing  professional  misconduct  related 
to  the  provision  of  diagnosis  or  treatment)  Patient  information  may  also 
be  disclosed  for  research  but  the  patient  must  be  given  informed  consent 
and  personal  identifiable  information  must  be  kept  confidential  Mass. 
Gen.  L.  ch.  176A,  §14B(f) 

74  Mass.  Gen.  L.  chapters  176G,  §  4B(e);  176A,  §14B(3) 

75  Mass.  Gen.  L.  ch.  1751.  §13.  The  authorization  form  must  identify  the 
individuals  authorized  to  disclose  information,  the  information  that  can  be 
disclosed,  the  stated  purpose  for  the  disclosure,  and  the  length  of  time  the 
authorization  is  valid  which  "in  the  case  of  authorizations  signed  for  the 
purpose  of  collecting  information  in  connection  with  a  claim  for  benefits 
[is]  the  term  of  coverage  of  the  policy  ."  Mass.  Gen.  L.  ch.  1751,  §§  6,8. 

,6  Disclosures  may  be  made  in  a  number  of  situations  involving  insurance 
transactions,  including  determinations  of  an  individual's  eligibility  for  life, 
health,  or  disability  insurance  coverage,  benefit  or  payment,  as  well  as 
investigations  of  fraud  and  abuse,  and  research  activ  ities.  Mass  Gen.  L.  ch. 
1751,  §  8.  Notably,  disclosures  may  be  made  to  a  professional  peer  review 
organization  for  the  purpose  of  reviewing  the  service  or  conduct  of  a 
medical  care  institution  or  medical  professional.  Id. 

77  395  Mass.  284  (1985). 

78  Id.  at  294.  Somatic  therapies  are  physical  treatments  such  as  the  provi- 
sion of  medication  or  electroconvulsive  therapy.  Id. 

79  Id. 

80  Id 

81  This  duty  to  inform  is  imposed  regulatorily  on  social  workers  (258  CMR 
20.02(9)  and  psychologists  (251  CMR  l.ll(2)(a)  but  not  on  psychiatrists 
in  Massachusetts;  see  also  James  T.  Hilliard,  Informing  the  Patient  of  the 
Limits  of  Confidentiality  in  a  Psychiatrist' Patient  Relationship  Legal  Counsel 
Review.  Massachusetts  Psychhtric  Society.  January  February  .  1993.  at  5. 

82  See  Kobriru  395  Mass.  at  294. 

s"'  James  T.  Hilliard.  Dealing  with  Patients'  Confidentiality  in  a  Managed 
Care  System.  Legal  Counsel  Review.  Mass  achu  setts  Psychlvtric  Society.  Sept 
Oct.  1994.  at  6. 

84  Practitioners  concerned  about  retaliation  may  anonymously  report  case 
histories  to  Mental  Health  Legal  Advisors  Committee's  managed  care 
hotline  or  to  coalitions  such  as  Advocates  for  Quality  Care. 

85  See  Mass.  Gen.  L.  ch.  112,  §  12CC  and  corresponding  regulations  104 
CMR  28.09(1  )(a)  (mental  health  outpatient  records);  see  Mass.  Gen.  L. 
ch.  123,  §  36  and  corresponding  regulations  104  CMR  27.17  (inpatient 
records  by  a  DMH-licensed  provider). 

86  Mass.  Gen.  L.  ch.  1751,  §  8.  Patient  may  obtain  information  such  as  to 
whom  their  record  has  been  disclosed  and  the  name  and  identity  of  all 
sources  of  information  in  the  record.  Id  The  insurance  company  is  re- 
quired to  notify  patients,  at  the  time  of  disclosure,  if  their  mental  health 
record  is  released  to  a  medical  professional.  Id. 

8"  See  258  CMR  20.02(  1 5) see  also  Mental  He\lth:  A  Report  of  the  Surgeon 
General  supra  note  2.  at  438-439. 

88  See  e.g..  Alberts.  395  Mass.  at  60;  Pamela  K.  Sutherland  and  Gina 
Yarbrough.  High-Tech  Gossip:  Physician-Patient  Confidentiality  and 
Computerized  Managed  Care.  Trial,  Nov.  1996.  58-63. 

89  See  Hilliard.  supra  note  83.  at  6 

90  Id.;  but  see  Mass.  Gen  L.  ch.  112,  §  12G  ("Disclosure  by  medical  pro- 
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vider  without  patient  consent  of  information  concerning  the  patient's 
diagnosis,  treatment,  or  condition  in  connection  with  the  establishment  of 
eligibility  for,  or  entitlement  to,  certain  state  and  federal  benefits  "shall 
not  constitute  libel,  slander,  invasion  of  privacy,  or  otherwise  be  grounds 
for  any  civil  or  criminal  liability.")  Id. 


Carveout  Contract  pages  31  to  33 

1  The  Massachusetts  Behavioral  Health  Partnership  [hereinafter  referred 
to  as  the  "Partnership"]  is  a  wholly  owned  subsidiary  of  Options  Health 
Care,  Inc..  a  health  care  corporation  with  national  operations.  See  Part- 
nership No  More.  47  Advisor  21  (Fall/Winter  1997). 

:  The  Partnership  manages  mental  health  services  for  most  Medicaid 
enrollees  who  are  not  served  by  health  maintenance  organizations  ("HMOs") 
and  the  acute  mental  health  services  of  Department  of  Mental  Health 
clients. 

3  Eighth  Amendment  to  the  Commonwealth  of  Massachusetts  Executive 
Office  of  Health  and  Human  Services  Division  of  Medical  Assistance  Stan- 
dard Contract  Between  the  Division  of  Medical  Assistance  and  the  Massa- 
chusetts Behavioral  Health  Partnership  Dated  July  1,  1996,  as  amended  by 
the  First  Amendment  dated  June  30,  1997,  the  Second  Amendment  dated 
February  18,  1998,  the  Third  Amendment  dated  June  30,  1998,  the  Fourth 
Amendment  dated  June  1  1,  1999,  the  Fifth  Amendment  dated  June  28. 
1999,  the  Sixth  Amendment  dated  July  19.  1999,  and  the  Seventh  Amend- 
ment dated  June  14,  2000  (June  30,  2000)  [hereinafter  referred  to  as 
Contract,  8lh  Amendment]. 

4  For  a  fuller  description  of  capitation  arrangements  used  by  the  Medicaid 
program,  see  Susan  Fendell, /V/va/e/y  Managed  Mental  Health  Care:  Shrink- 
ing Services,  27  International  Journal  of  Mental  Health  3,  9-11  (Summer 
1998);  see  also.  Jenifer  Honig  and  Susan  Fendell,  Meeting  the  Needs  of 
Female  Trauma  Survivors:  The  Effectiveness  of  the  Massachusetts  Mental 
Health  Managed  Care  System,  infra  at  9. 

5  Fendell,  Privately  Managed  Mental  Health  Care:  Shrinking  Services 
supra  note  4,  at  11-13. 

6  First  Amendment  to  the  Commonwealth  of  Massachusetts  Executive 
Office  of  Health  and  Human  Services  Division  of  Medical  Assistance  Stan- 
dard Contract  Between  the  Division  of  Medical  Assistance  and  the  Massa- 
chusetts Behavioral  Health  Partnership  Dated  July  1,  1996  (June  30,  1997) 
[hereinafter  referred  to  as  Contract,  1st  Amendment],  at  5.  The  Years  2 
and  3  contracts  do  not  set  any  risk  for  MassHealth  Basic  enrollees.  Third 
Amendment  to  the  Commonwealth  of  Massachusetts  Executive  Office  of 
Health  and  Human  Services  Division  of  Medical  Assistance  Standard  Con- 
tract Between  the  Division  of  Medical  Assistance  and  the  Massachusetts 
Behavioral  Health  Partnership  Dated  July  1,  1996,  as  amended  by  the  First 
Amendment  dated  June  30,  1997  and  the  Second  Amendment  dated  Febru- 
ary 18,  1998  (June  30,  1998)  [hereinafter  referred  to  as  Contract,  3rd 
Amendment],  at  4  and  Fourth  Amendment  to  the  Commonwealth  of 
Massachusetts  Executive  Office  of  Health  and  Human  Services  Division  of 
Medical  Assistance  Standard  Contract  Between  the  Division  of  Medical 
Assistance  and  the  Massachusetts  Behavioral  Health  Partnership  Dated 
July  1,  1996,  as  amended  by  the  First  Amendment  dated  June  30,  1997,  the 
Second  Amendment  dated  February  18,  1998,  and  the  Third  Amendment 
dated  June  30,  1998  (June  11,  1999)  [hereinafter  referred  to  as  Contract. 
4*  Amendment],  at  13. 

7  For  example,  any  Year  3  Partnership  losses  were  to  be  funded  with  an 
additional  $6  million  the  Department  of  Mental  Health  (DMH)  trans- 
ferred to  DMA  pursuant  to  their  inter-agency  service  agreement,  as  well  as 
the  application  of  any  penalties  imposed  on  the  Partnership  in  Year  2. 
Contract,  4th  Amendment,  at  15-16.  While  in  Year  1,  the  Partnership  was 
originally  liable  for  up  to  $7  million  for  40%  of  the  first  $17.5  million  in 
overspending,  Contract  Between  the  Division  of  Medical  Assistance  and 
the  Massachusetts  Behavioral  Health  Partnership  Dated  July  1,  1996,  at 
40-41,  and  in  Years  2  and  3,  the  Partnership  was  liable  for  up  to  $5  million 
for  45%  of  the  first  $11.1  million  in  overspending,  Contract,  1'  Amend- 
ment, at  12-13,  and  4,h  Amendment,  at  12,  in  Years  4  and  5,  the 
Partnership's  risk  actually  diminished.  The  Partnership  in  Year  4  was 
liable  for  up  to  $6  million  in  overspending:  15%  of  the  first  $9  million  and 
45%  of  the  next  $8.1  million.  Fifth  Amendment  to  the  Commonwealth  of 
Massachusetts  Executive  Office  of  Health  and  Human  Services  Division  of 


Medical  Assistance  Standard  Contract  Between  the  Division  of  Medical 
Assistance  and  the  Massachusetts  Behavioral  Health  Partnership  Dated 
July  1,  1996,  as  amended  by  the  First  Amendment  dated  June  30,  1997,  the 
Second  Amendment  dated  February  18,  1998.  the  Third  Amendment  dated 
June  30,  1998,  and  the  Fourth  Amendment  dated  June  11,  1999  (June  28, 
1999)  [hereinafter  referred  to  as  Contract,  5h  Amendment],  at  7-8.  In 
Year  5,  the  Partnership  is  liable  for  up  to  slightly  over  $6  million  in 
overspending:  5%  of  the  first  $5  million,  30%  of  the  next  $8  million,  50% 
of  the  next  $6.7  million,  and  50%  of  $50,000  in  AND  payments.  Con- 
tract, 8lh  Amendment,  at  8-10.  Thus,  during  Years  4  and  5,  the  Partnership 
would  have  to  bust  its  budget  to  incur  any  substantial  liability  for  over- 
spending since  the  percentage  liability  for  the  initial  amounts  of  over- 
spending are  so  small. 

8  Partnership,  Distribution  of  Potential  Earnings  by  Category  (distributed 
at  Sept.  15,  2000  meeting  of  the  Behavioral  Health  Advisory  Committee). 
The  Partnership  did  not  earn  any  money  from  the  risk  sharing  provision 
in  Year  2  or  Year  3,  there  being  no  gain  or  loss  on  the  categories  of 
Medicaid  enrollees  for  which  the  Partnership  was  at  risk.  Laurie  Ansorge- 
Ball,  E-Mail  to  Susan  Fendell  (Oct.  2,  2000)  (on  file  with  author).  In  Year 
2,  the  Partnership  spent  $8.1  million  more  than  the  capitation  payments 
it  received  for  Basic  enrollees,  who  were  added  to  the  contract  in  that  year. 
DMA  assumed  the  entire  loss.  In  Year  3,  the  first  year  that  the  Partnership 
was  at  risk  for  expenditures  for  Basic  enrollees,  the  Partnership  underspent 
that  capitation  payment  by  $3  million.  Ansorge-Ball, supra;  Contract,  4"1 
Amendment,  at  13.  The  Partnership  did  not  keep  any  portion  of  its 
underspending.  Ansorge-Ball,  supra. 

9  See  Susan  Fendell,  Fiscal  Year  99  Performance  Standards:  DMA  Fails 
Contract  Negotiating  101,  49  Advisor  6  (Winter/Spring  1999).  The  in- 
crease in  amounts  that  the  Partnership  could  earn  from  performance 
standards  was  far  greater  that  the  $1  million  decrease  in  earning  potential 
from  underspending  capitation  payments.  See,  Contract,  4lh  Amendment, 
at  12  (changes  to  $2  million  from  $3  million  the  potential  earnings:  45% 
of  the  first  $4.4  million  of  underspending). 

10  Rather  than  keeping  45%  of  the  first  $4.4  million  of  underspending, 
Contract,  4Ul  Amendment,  at  12,  the  Partnership  can  keep  70%  of  the  first 
$2.8  million,  40%  of  the  next  2.5  million,  and  50%  of  $600,000 
underspending  of  AND  payments.  Contract,  8h  Amendment,  at  8-10. 

11  Contract,  5lh  Amendment,  at  7;  Contract,  8"h  Amendment,  at  8-10.  To 
earn  the  maximum  savings  of  $3.3  million,  the  Partnership  must  underspend 
for  MassHealth  Standard  and  MassHealth  Basic  by  over  $5.3  million  and 
$300,000  for  administratively  necessary  days  to  realize  the  full  potential 
of  this  contract  provision,  as  the  savings  are  split  between  DMA  and  the 
Partnership.  Contract,  801  Amendment,  at  8-10.  The  Partnership  is  liable 
for  slightly  more  than  $6  million  if  it  overspends  for  DMA  enrollees. Id. 

12  Richard  Sheola,  Chief  Executive  Officer,  Partnership,  Statement  to 
Meeting  of  Behavioral  Health  Advisory  Council  (Sept.  15,  2000). 

13  Contract,  at  §  5.1. A. 5. a.  The  actual  amount  DMA  paid  was  just  under 
$16.5  million.  Partnership,  State  Funding  Reconciliation,  Contract  Year  1 
(Jul  96  -  Jul  97)(attached  to  Feb.  18,  2000  letter  from  Barbara  Shaughnessy, 
Controller,  Partnership  to  Linda  Green,  DMA). 

14  Contract,  8th  Amendment,  at  3.  The  earnings  component  of  the  admin- 
istrative budget  is  slightly  over  $1.5  million. Id.  The  large  administrative 
costs  of  this  program  have  been  criticized  in  the  past.  Susan  Fendell,  DMA 
Expands  Its  Use  of  For-Profit  Managed  Care  -  Current  Management 
Unchecked,  49  Advisor  3,  4-5  (Winter/Spring  1999).  The  increase  in  these 
costs  again  raises  the  issue  of  whether  the  Commonwealth,  if  it  hired 
sufficient  staff,  might  not  more  efficiently  and  humanely  manage  mental 
health  care  services  for  Medicaid  and  DMH  clients. 

15  Partnership,  Distribution  of  Potential  Earnings  by  Category  (distributed 
to  Sept.  15,  2000  meeting  of  the  Behavioral  Health  Advisory  Commit- 
tee). Earnings  in  this  context  is  not  defined  as  in  the  contract,  where  it  is 
that  part  of  the  administrative  budget  expressly  designated  as  profit.  Con- 
tract, Appendix  A,  at  9.  Rather  it  refers  to  the  sum  of  monies  designated 
for  performance  standards,  underspending,  and  administration  not  associ- 
ated with  initiatives.  Ibid. 

16  DMA,  FY  01  MBHP  Perf.  Standards  (fax  received  by  Susan  Fendell  Aug. 
29,  2000)(budgeted  administrative  cost  of  $937,000).  In  FY00,  the  maxi- 
mum potential  administrative  subsidies  associated  with  performance  stan- 
dards totaled  $700,000.  Richard  Sheola,  Memo  to  Behavioral  Health  Ad- 
visory Committee  Members  (Nov.  11,  1999).  The  author  uses  the  term 
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"subsidies'*  because  in  its  bid  for  the  contract,  the  Partnership  promised  to 
incorporate  many  of  the  same  types  of  activities  into  its  management  of 
services  at  no  additional  cost.  See  Susan  Fendell,  Fiscal  Year  99  Perfor- 
mance Standards:  DMA  Fails  Contract  Negotiating  I0L  49  Advisor  6 
(Winter/Spring  1999). 

17  Contract,  8th  Amendment,  at  10-11. 

18  Telephone  Interview  with  Laurie  Ansorge-Ball.  DMA  (Oct.  4,  2000). 

19  Contract,  5th  Amendment,  at  3.  The  actual  rate  was  $20.05.  Id.  How- 
ever, this  amount  does  not  include  an  addition  that  would  be  later  added  to 
the  capitation  rate  to  account  for  expenditures  for  actual  spending  for  the 
emergency  services  program.  Id.  at  5.  Nor  does  it  include  supplemental 
payments  the  Partnership  received  for  any  increase  over  Year  3  in  AND 
payments  for  DMH.  DYS  or  DSS  clients  and  for  certain  incremental  costs 
associated  with  various  initiatives,  like  ATS  redesign  and  the  DSS  Family- 
Based  Services  initiative.  Id.  at  8-10.  The  rate  for  FY97  was  $20.  Con- 
tract, 1"  Amendment,  at  4.  The  rate  for  FY98  was  $20.4.  Second  Amend- 
ment to  the  Commonwealth  of  Massachusetts  Executive  Office  of  Health 
and  Human  Services  Division  of  Medical  Assistance  Standard  Contract 
Between  the  Division  of  Medical  Assistance  and  the  Massachusetts  Behav- 
ioral Health  Partnership  Dated  July  1,  1996,  as  amended  by  the  First 
Amendment  dated  June  30,  1997  (Feb.  18,  1998)  [hereinafter  referred  to 
as  Contract,  2nd  Amendment],  at  4.  The  capitation  rate  for  FY99  was 
$20.07,  which  again  excludes  payments  for  emergency  service  programs 
that  are  later  added  to  the  capitation  rate  based  upon  actual  expenditures  as 
long  as  the  overall  capitation  rate  was  1.5%  less  than  the  first  year's 
capitation  rate,  which  excluded  emergency  service  program  expenditures. 
Contract,  4Ul  Amendment,  at  5-7.  In  addition,  the  Partnership  was  paid  an 
additional  $11  million  for  hospitalizing  enrollees  with  Pervasive  Devel- 
opmental Disorder,  placement  assessments  for  sexual  offenders  and  fire 
setter  children,  and  other  approved  services,  although  up  to  $5  million  was 
available  under  the  contract.  Ansorge-Ball,  supra  note  8;  Ibid,  at  16-17. 

20  Contract,  5*  Amendment,  at  3.  FY99  was  $96.45.  Contract,  4"1  Amend- 
ment, at  5.  FY98  was  $100.06.  Contract,  2nd  Amendment,  at  4.  FY97  was 
$99.  Contract.  l!l  Amendment,  at  4. 

21  Contract,  5*  Amendment,  at  3.  FY99  was  $67.68.  Contract,  4lh  Amend- 
ment, at  5.  FY98  was  $36.87.  Contract,  2d  Amendment,  at  4. 

22  Contract.  8th  Amendment,  at  3.  These  amounts  include  in  the  Families 
and  Children  rating  category  65  cents  and  in  the  Disabilities  rating  cat- 
egory about  $2.43  for  administratively  necessary  days  (hospital  care  when 
that  level  of  service  is  no  longer  medically  necessary).  Id.  at  4.  The  rates 
exclude  expenditures  for  emergency  service  programs  which  are  compen- 
sated separately.  Id.  at  5-7.  The  rates  that  DMA  actually  pays  for  services 
are  $20.36  for  Families,  $93.92  for  Disabilities,  and  $74.31  for  Basic, 
because  DMA  is  spreading  the  payments  over  a  13-month  rather  than  a 
12-month  period.  Id.  at  4-5.  The  large  increase  in  rates  for  Basic  enrollees 
reflect  DMA's  appraisal  that  it  will  cost  more  to  serve  Basic  enrollees  who 
are  part  of  the  primary  care  clinician  program.  As  of  FY01,  Basic  enrollees 
who  are  in  Medicaid  HMOs  will  have  their  mental  health  care  managed  by 
their  HMOs.  Fax  to  Susan  Fendell  from  Laurie  Ansorge-Ball  (Sept.  29, 
2000)  (on  file  with  author). 

23  Richard  Sheola.  Chief  Executive  Officer.  Partnership.  Statement  to 
Meeting  of  Behavioral  Health  Advisory  Council  (Sept.  15.  2000);  Ansorge- 
Ball,  supra  note  18. 

24  Ansorge-Ball.  supra  note  18  (cost  of  provider  rate  increase  annualized  is 
about  $17  million). 

25  Richard  Sheola.  Chief  Executive  Officer.  Partnership.  Statement  to 
Meeting  of  Behavioral  Health  Advisory  Council  (Sept.  15,  2000). 

26  Contract,  8"h  Amendment,  at  10-11. 

27  Contract,  5*  Amendment,  at  10.  Provision  was  made  in  both  FY00  and 
FY01  for  reimbursement  to  the  Partnership  of  overspending  for  some 
services  for  some  clients.  Id.;  Contract.  8""  Amendment,  at  10-11.  How- 
ever, according  to  DMA,  the  lower  amount  budgeted  in  FY01  reflects 
lower  utilization  as  more  uninsured  DMH  clients  are  converted  to  Medic- 
aid. Ansorge-Ball.  supra  note  18. 

28  Richard  Sheola.  Memo  to  Behavioral  Health  Advisory  Committee  Mem- 
bers (Nov.  11.  1999).  Performance  standards  in  this  context  include  tasks 
for  which  there  are  both  bonuses  and  penalties,  just  penalties,  and  just 
administrative  subsidies. 


M  Ninth  Amendment  to  the  Commonwealth  of  Masshacusetts  Executive 
Office  of  Health  and  Human  Services  Division  of  Medical  Assistance  Stan- 
dard Contract  Between  the  Division  of  Medical  Assistance  and  the  Massa- 
chusetts Behavioral  Health  Partnership  Dated  July  1,  1996,  as  amended  by 
the  First  Amendment  dated  June  30,  1997,  the  Second  Amendment  dated 
February  18,  1998.  the  Third  Amendment  dated  June  30.  1998.  the  Fourth 
Amendment  dated  June  11,  1999,  the  Fifth  Amendment  dated  June  28, 
1999.  the  Sixth  Amendment  dated  July  19,  1999,  the  Seventh  Amendment 
dated  June  14,  2000  and  the  Eighth  Amendment  dated  June  30.  2000 
[hereinafter  referred  to  as  "Contract.  9h  Amendment"]. 

50  In  Year  1,  no  penalties  were  levied.  In  Year  2.  penalties  amounting  to 
$470,000  were  levied,  and  in  Year  3,  penalties  of  $280,000  were  imposed. 
Laurie  Ansorge-Ball.  DMA,  Attachment  Accompanying  E-mail  Dated  Oct. 
2,  2000.  However,  in  Year  3.  penalties  levied  in  Year  2  were  permitted  to 
be  applied  to  the  amount  spent  above  budget  when  calculating  the  risk 
sharing  provision  of  the  contract.  Contract.  4h  Amendment,  at  13. 

31  Contract,  6th  Amendment:  Contract,  9h  Amendment. 

The  Mental  Health  Coalition,  consisting  of  provider  trade  organizations 
like  the  Massachusetts  Psychological  Association,  the  Massachusetts  Psy- 
chiatric Society,  and  family  and  advocacy  groups  like  the  Alliance  for  the 
Mentally  III.  wrote  a  March,  2000  letter  to  DMA  criticizing  the  current 
use  of  performance  standards.  It  questioned  the  rationale  for  diverting 
money  that  could  be  used  for  services  to  pay  for  management  and  quality 
programs  that  the  Partnership  had  promised  in  its  bid  for  the  contract. 
Massachusetts  Mental  Health  Coalition.  Letter  to  Laurie  Ansorge-Ball 
(March  7,  2000).  DMA  did  not  cite  this  criticism  as  a  factor  in  the  reduc- 
tion of  the  number  of  performance  standards  or  the  potential  earnings 
from  those  standards. 

33  Michael  Norton,  Deputy  Director.  Behavioral  Health  Programs.  DMA. 
Statement  to  Meeting  of  Behavioral  Health  Advisory  Council  (Sept.  15, 
2000).  One  person  at  that  meeting  noted  that  it  was  these  claims-based 
performance  standards  that  the  Partnership  had  difficulty  achieving,  for 
example,  outpatient  follow-up  for  adults  who  had  been  hospitalized  See 
Susan  Fendell.  Partnership/ Medicaid  Managed  Care  Update  48Advisor  1. 
26  (Summer  1998). 

34  All  descriptions  of  FY01  performance  standards  are  from  Contract,  9h 
Amendment. 

35  This  performance  standard  contains  elements  very  similar  to  that  con- 
tained in  last  year's  contract,  which  required  the  development  of  a  process 
to  reimburse  providers  for  LAMM  (an  alternative  opiate  replacement 
therapy)  and  develop  a  case  rate  for  methadone  treatment.  See.  Richard 
Sheola.  Partnership.  Memo  to  Behavioral  Health  Advisory  Committee 
Members  (Nov.  1 1.  1999). 

36  This  standard  contains  elements  quite  similar  to  last  year's  automated 
eligibility  process  standard  for  which  the  Partnership  could  be  reimbursed 
up  to  $125,000  in  administrative  costs.  See.  Richard  Sheola.  Partnership. 
Memo  to  Behavioral  Health  Advisory  Committee  Members  (Nov.  11. 
1999).  This  FY00  project  was  never  completed  and  no  costs  were  incurred 
by  the  Partnership  or  reimbursed  by  DMA.  Ansorge-Ball.  supra  note  22. 


Chapter  141  pages  33  to  36 


1  An  Act  Relative  to  Managed  Care  Practices  in  the  Insurance  Industry. 
2000  Mass.  Acts  Ch.  141  [hereinafter  referred  to  as  "Act"],  was  signed 
into  law  July  21,  2000. 

1  See.  Connie  Paige.  Pols  propose  bill  to  cut  HMO  bounties  '  for  docs. 
Boston  Herald  (June  5.  1996). 

5  An  Act  to  Protect  the  Rights  of  Patients  and  to  Promote  Access  to 
Quality  Health  Care  for  All  Residents  of  the  Commonwealth  (Mass 
2000)[hereinafter  referred  to  as  "Question  5"]. 

J  While  opposed  bv  business  associations,  managed  care  organizations 
(MCOs)  and  other  insurers,  the  referendum's  central  tenet  -  universal 
health  care  -  had  broad  support  among  the  public.  Carey  Goldbeg.  Stale 
Initiatives  Seek  Overhaul  of  Health  Care.  The  New  York  Times  (June  10. 
2000)  <http://www.nytimes.com/library  politics/061  lOOhealthcare-reform 
html>  (last  visited  Sept.  7,  2000). 
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1  See,  e.g..  Susan  Fendell.  Year  One  of  the  Partnership:  What  a  Perfor- 
mance, 47  Advisor  1,  21-22  (1997);  Neighborhood  Health  Plan  and  Bea- 
con Hill  Strategies.  Appeals.  Grievances  and  Complaints  (Oct.  15,  1999)(in 
a  presentation  to  Medicaid's  MCO  Behavioral  Health  Advisory  Council, 
this  HMO.  with  about  60.000  enrollees.  stated  there  were  just  five  level  II 
appeals  of  care  denials  in  the  prior  year);  Fallon  Community  Health  Plan. 
Presentation  to  DMA/DMH  MCO  Behavioral  Health  Advisory  Council 
(Dec.  3.  1999)(in  FY99.  just  three  complaints  and  no  grievances  or  ap- 
peals were  registered  by  this  HMO  that  has  about  16,000  enrollees);  Bos- 
ton Medical  Center  HealthNet  Plan.  Complaints,  Appeals  and  Grievances 
(Dec.  3.  1999)(in  a  presentation  to  Medicaid's  MCO  Behavioral  Health 
Advisory  Council,  this  HMO,  with  over  15,000  Medicaid  enrollees,  re- 
ported one  member  complaint,  one  member  grievance,  and  no  appeals 
from  providers  or  members  between  October  1998  and  October  1999); 
Network  Health.  Complaint.  Grievance  and  Appeals  Process  (Oct.  26, 
1999)(in  this  HMO's  presentation  to  Medicaid's  MCO  Behavioral  Health 
Advisory  Council,  it  stated  that  there  were  no  consumer  complaints  in 
FY99  from  its  approximately  11.000  enrollees). 

6  One  insurance  company  spokesperson  noted,  "Many  doctors  have  been 
working  under  managed  care  for  five,  ten  or  fifteen  years  now.  They  have 
learned  their  lessons  well."  Jean  Lawrence,  Are  We  Unmanaging  Care? 
Managed  Care  (Dec.  1997)  <http://www.managedcaremag.com/archiveMC/ 
9712/9712. unmanage.shtml>  (last  visited  Sept.  7,  2000). 

7  Act,  §1.  An  advisory  council,  with  approximately  five  consumer  repre- 
sentatives, four  provider  trade  organization  representatives,  two  employer 
representatives,  and  three  health  care  industry  representatives,  is  also 
created.  The  council  is  essentially  powerless,  without  the  power  to  even 
require  the  provision  of  information  by  managed  care  organizations. Id. 

8  Id 

9  Act.  §3  (to  be  codified  at  Mass.  Gen.  L.  ch.  Ill,  §217) 

10  Id.  It  is  interesting  to  note  that  this  section  of  the  Act  directs  the  OPP 
to  "protect  the  confidentiality  of  any  information  about  [MCOs]. "A/. 
The  OPP  also  is  to  advise  "periodically"  various  administrative  and  legis- 
lative entities  on  how  to  improve  MCO  quality.  Id. 

"  Act,  §27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  7). 

12  Id.  This  vital  information  need  only  be  provided  "for  the  most  recent 
year  for  which  information  is  available."  Id.  In  addition,  the  definition  of 
health  care  services  does  not  clarify  the  amount,  if  any,  of  administrative 
costs  that  may  be  included  the  calculation  of  the  percentage  of  premium 
revenue  spent  for  health  care  services.  See  id  (to  be  codified  at  Mass.  Gen. 
L.  ch.  1760,  §  1). 

"  Id.  (to  be  codified  at  Mass.  Gen.  L  ch.  1760,  §  2).  See  id.  at  §  22  ( to  be 
codified  at  Mass.  Gen.  L.  ch.  176G,  §  14)  concerning  the  annual  licensure 
of  HMOs  and  information  to  be  provided  to  the  OPP. 

14  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  2).  Violations  of  accredi- 
tation requirements  can  result  in  a  penalty  of  up  to  $10,000.  Id.  This  is  an 
improvement  over  licensure  provisions  that  permit  only  suspension  or 
revocation  of  accreditation,  draconian  penalties  that  authorities  are  loathe 
to  levy.  However,  because  deeming  relies  on  overly  broad  standards  that 
are  easily  met,  see  note  16  infra,  this  new  enforcement  mechanism  may 
remain  unused. 

15  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  17). 

16  Act,  §  6  (to  be  codified  at  Mass.  Genn.  L.  ch.  118G.  §  24).  This  section 
seems  rather  weak  because  HEDIS  measurements  do  not  deal  well  with 
financial  data  or  utilization  of  behavioral  health  services.  (HEDIS  aggre- 
gates the  services  too  broadly.)  For  example,  HEDIS  measured  the  avail- 
ability of  mental  health/chemical  dependency  care  by  measuring  the  num- 
ber of  providers  associated  with  each  health  plan.  National  Committee  for 
Quality  Assurance,  Book  II  HEDIS  3.0  Measurement  Specifications  77-79 
(1997)  Not  only  does  the  number  of  providers  only  partially  reflect 
access  as  the  plan's  utilization  review  practices  may  act  as  the  primary 
impediment  to  access,  but  the  standard  is  uninformative  as  it  groups  psy- 
chiatric nurses,  clinical  social  workers,  psychologists,  psychiatrists,  and 
counselors  with  varying  levels  of  certification  and  it  groups  chemical 
dependency  providers  with  mental  health  providers.  Id.  at  78-79.  This 
measurement  was  dropped  from  later  versions  of  HEDIS,  see  HEDIS* 
1999  Reporting  Set  Measures  by  Domain  (Sept.  5,  2000)  <http:// 
www.ncqa.org/pages/communications/news/h99meas.htm>,  leaving  by  2000 
only  four  measurements  of  solely  mental  health  services:  antidepressant 


medication  management,  inpatient  utilization,  follow-up  after  hospital- 
ization (any),  and  percentage  of  enrollees  using  services, see  HEDIS*  2000 
List  of  Measures  (Sept.  5,  2000)  <http://www.ncqa.org/Pages/Programs/ 
hedis/h00measures.htm>.  The  HEDIS  measurement  of  mental  health  uti- 
lization groups  is  too  broad  to  be  useful,  grouping,  for  example,  all  ambu- 
latory services  (e.g.,  therapy,  testing,  electroshock).  National  Committee  for 
Quality  Assurance,  Book  II  HEDIS  3.0  Measurement  Specifications  188-193 
(1997).  This  view  of  utilization  measures  only  the  number  of  persons  who 
accessed  these  services  during  the  year,  not  the  amount  of  services  each 
person  received.  Id.  at  188.  Thus,  although  the  percent  of  enrollees  who 
use  services  may  appear  stable  over  time,  one  can  not  determine  whether 
access  has  been  cut  because  the  number  of  visits  each  person  receives  has 
been  limited. 

17  Act.  §§  30  and  35. 

18  Act,  §27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  6). 

19  Id. 

:"  Choice  is  dependent  upon  either  what  plans  are  offered  by  the  employer 
or  what  the  consumer  can  afford.  Hence,  many  consumers  effectively 
have  no  choice  of  plans. 

21  Act,  §  7  (to  be  codified  at  Mass.  Gen.  L.  ch.  274  §  24B).  The  part  of  the 
Act  that  describes  the  process  for  the  development  of  guidelines  in  deter- 
mining what  is  medically  necessary,  see  Act,  §27  (to  be  codified  at  Mass. 
Gen.  L.  ch.  1760  §  16),  is  easily  met  by  current  MCO  practice.  It  requires 
the  guidelines  to  be  based  on  the  MCO's  own  experience,  developed  in 
accordance  with  the  standards  of  national  accreditation  organizations  like 
NCQA  (see  note  16  supra  for  a  discussion  of  why  these  organizations  are 
not  useful  consumer  watchdogs),  updated  at  least  biennially,  and,  if  practi- 
cable, evidence-based.  Id.  As  there  are  a  sufficient  number  of  doctors  and 
research  institutes  that  are  financially  indebted  to  MCOs  and  willing  to 
support  most  guidelines  adopted  by  the  MCOs,  challenging  the  guidelines 
under  the  Act  is  difficult  at  best.  Rather,  only  the  right  to  sue  with  the 
chance  to  obtain  punitive  damages  would  make  it  financially  feasible  for 
the  wronged  consumer  to  hire  the  experts  to  challenge  such  guidelines. 

22  Act,  §  27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760  §  12). 

23  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760  §  13). 

24  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760  §  14). 

25  Id. 

26  Each  insurer  and  utilization  review  organization  (URO)  must  have  an 
expedited  appeal  procedure  assuring  resolution  of  an  appeal  prior  to  dis- 
charge from  a  hospital.  In  addition,  if  the  treating  physician  certifies  that 
(1)  the  service  is  medically  necessary  (2)  that  denial  would  create  a  sub- 
stantial risk  of  serious  harm  to  the  patient  and  (3)  that  the  risk  of  that 
harm  is  so  immediate  that  the  provision  of  services  should  not  await  the 
outcome  of  the  normal  appeal  procedure,  the  denial  must  be  reversed 
within  48  hours  of  receipt  of  the  certification  pending  outcome  of  the 
appeals  process.  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760  §  13).  The 
external  review  panel  may  permit  the  continuation  of  ongoing  services 
"upon  a  showing  of  substantial  harm  to  the  insured's  health  absent  such 
continuation,  or  other  good  cause  as  determined  by  the  panel. "Id.  (to  be 
codified  at  Mass.  Gen.  L.  ch.  1760  §  14). 

27  Utilization  review  denials  must  be  rendered  by  persons  licensed  in  the 
"appropriate"  (though  not  same)  specialty  "related"  to  such  health  ser- 
vice and,  "where  applicable,  by  a  provider  in  the  same  licensure  category 
as  the  ordering  provider."  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  § 
12).  While  theoretically  an  improvement  over  prior  practice,  this  provi- 
sion does  not  ensure  clinically-based  determinations.  The  specialists  at 
issue  are  still  in  the  employ  of  the  URO,  MCO  or  other  insurer,  and  thus 
attuned  to  the  corporation's  financial  goals. 

28  For  example,  one  HMO  has  a  form  letter  denying  service  to  Medicaid 
recipients  that  merely  states: 

This  service  is  denied  because: 

 It  is  not  determined  to  be  medically  necessary  according  to  the 

information  provided. 

 It  is  not  a  Plan  covered  benefit. 

Boston  Medical  Center  HealthNet  Plan,  Complaints,  Appeals  and  Griev- 
ances (Dec.  3,  1999)  (from  sample  denial  letter  in  presentation  to  Medicaid's 
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MCO  Behavioral  Health  Advisory  Council). 

»  Id. 

10  See  discussion  supra  at  note  27  concerning  the  inadequacy  of  the  Act's 
definition  of  medical  necessity. 

"  Act,  §27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  14). 

'2  Notice  of  the  internal  grievance  and  external  review  processes  must  be 
provided  with  each  adverse  determination.  Id.  (to  be  codified  at  Mass.  Gen. 
L.  ch.  1760,  §  13). 

"  The  insured  and  carrier  may  agree  to  waive  or  extend  these  timelines. Id. 
Different  timelines  apply  if  the  insured  has  a  terminal  illness.  Id.  If  the 
carrier  doesn't  meet  the  section  13's  timeline  requirements,  the  resolution 
is  deemed  in  favor  of  the  insured.  Id. 

M  The  panel  can  extend  the  review  beyond  60  days  if  it  determines  that  it 
is  necessary  "to  fully  and  fairly  evaluate  the  grievance." Id.  (to  be  codified 
at  Mass.  Gen.  L.  ch.  1760,  §  14). 

35  Act,  §§  27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  14),  5  (to  be 
codified  at  Mass.  Gen.  L.  ch.  1 18E,  §  17A),  8  (to  be  codified  at  Mass.  Gen. 
L.  ch.  175,  §  47U),  14  (to  be  codified  at  Mass.  Gen.  L.  ch.  176  §  8U),  15 
(to  be  codified  at  Mass.  Gen.  L.  ch.  176B,  §  7U),  19  (to  be  codified  at  Mass. 
Gen.  L.  ch.  176G,  §  5),  23  (to  be  codified  at  Mass.  Gen.  L.  ch.  1761,  §  1). 

56  See,  e.g..  the  prior  definition  of  medical  emergency  for  preferred  pro- 
vider arrangements  and  small  group  insurance. "  "Emergency  care",  cov- 
ered services  delivered  to  a  covered  person  who  has  suffered  an  accidental 
bodily  injury  or  illness,  which  reasonably  requires  the  beneficiary  or  in- 
sured to  seek  immediate  medical  care."  Mass.  Gen.  L.  ch.  1761,  §  1. 

"Emergency  services",  covered  services  provided  after  the  sudden 
onset  of  a  medical  condition  manifesting  itself  by  acute  symptoms, 
including  severe  pain,  which  are  severe  enough  that  the  lack  of 
immediate  medical  attention  could  reasonably  be  expected  to  result 
in:  (1)  placing  the  patient's  health  in  serious  jeopardy;  (2)  serious 
impairment  of  bodily  functions;  or,  (3)  serious  dysfunction  of  any 
bodily  organ  or  part. 

Mass.  Gen.  L.  ch.  176J,  §  1. 

37  Act,  §27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §15). 

38  Id.  Referrals  are  not  necessary  for  most  common  gynecological  services. 
Id. 

39  Id. 

40  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  16). 

41  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  10). 

42  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  16). 

43  Id 

44  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  10).  Section  (b)  merely 
requires  that  physician/carrier  contracts  include 

specific  provisions  with  respect  to  the  following:  (1)  stop  loss  pro- 
tection, (2)  minimum  patient  population  size  for  the  physician  or 
physician  group,  and  (3)  identification  of  the  health  care  services 
for  which  the  physician  or  physician  group  is  at  risk. 

Id.  This  section  only  applies  to  contracts  with  physicians  or  physicians 
groups.  Apparently,  the  minimum  population  size  was  to  ensure  that  phy- 
sicians had  enough  of  a  patient  base  to  handle  risk.  The  Act  does  not  set 
minimum  standards  for  the  provisions,  so  a  physician  can  still  be  at  risk  for 
a  significant  amount  of  money  and  this  requirement  loses  much  of  its 
protective  force. 

45  "No  contract  between  a  carrier  and  a  licensed  health  care  provider  group 
shall  contain  any  incentive  plan  that  includes  a  specific  payment  made  to 
a  health  care  professional  as  an  inducement  to  reduce,  delay  or  limit 
specific,  medically  necessary  services  covered  by  the  health  care  con- 
tract." Id.  Furthermore,  this  limited  rein  on  financial  incentives  applies 
only  to  contracts  with  licensed  provider  groups,  not  to  contracts  with 
individual  providers.  This  may  be  contrasted  to  Question  5's  ban  on  finan- 
cial incentives: 

no  financial  incentives  shall  be  permitted  that  limit  patient  access 


to  health  care  services  and  medications  that  are  appropriate  or 
necessary;  and  incentives,  direct  or  indirect,  that  promote  the  pro- 
vision of  inappropriate  care  which  does  not  benefit  patients  shall  be 
minimized 

Question  5,  §  2. 

46  Act,  §  27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  16).  See  note  21 
supra  for  discussion  of  medical  necessity  guidelines. 

47  Act,  §  29. 

48  Proponents  of  Question  5  believe  that  the  mandate  for  universal  health 
care  in  the  referendum  is  essential  and  that  the  Act,  which  merely  calls  for 
the  establishment  of  an  advisory  committee  and  independent  analysis  of 
universal  health  care.  Act,  §  32,  is  deficient.  Proponents  of  the  negotiated 
legislation  note  that  the  means  for  universal  health  care  is  vague  in  the 
referendum,  Question  5,  §  4,  and  thus  not  significantly  stronger  than  the 
legislation,  even  though  universal  health  care  is  mandated  by  July  2002, 
Question  5,  §  2. 

49  Question  5,  §  3. 

50  Id.  The  key  issue  would  be  what  administrative  costs,  if  any,  would  be 
included  in  health-care  expenditures.  Inflated  or  inappropriate  administra- 
tive costs  could  be  used  to  hide  profits. 

51  See  Act,  §§  2  and  28;  Telephone  Interview  with  Becky  Derby.  Health 
Care  for  All  (August  2,  2000). 

52  Telephone  Interview  with  Becky  Derby,  supra  note  51. 

"  See.  e.g..  Act,  §  20  (to  be  codified  at  Mass.  Gen.  L.  ch.  176G,  §  6)  and  § 
24  (to  be  codified  at  Mass.  Gen.  L.  ch.  1761,  §  2). 

54  Act,  §  27  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760.  §  4).  Licensed 
entities  can  not  refuse  to  contract  with  or  compensate  a  provider  on  the 
basis  that  she  told  a  patient  terms  of  the  health  plan  as  they  relate  to  the 
needs  of  the  patient,  that  she  advocated  in  good  faith  on  behalf  of  a 
patient  for  a  particular  treatment,  or  that  she  told  patients  about  the 
method  by  which  she  is  compensated.  Id.  However,  providers  are  still 
gagged  about  the  particulars  of  their  financial  arrangements  with  insurers. 
"Nothing  in  this  section  shall  be  construed  to  preclude  a  carrier  from 
requiring  a  health  care  provider  to  hold  confidential  specific  compensa- 
tion terms."  Id.  In  contrast,  the  ballot  initiative  limits  such  confidentiality 
to  "specific  compensation  amounts"  and  requires  that 

All  financial  incentive  arrangements  among  health  care  providers 
and  carriers  other  than  basic  salaries  and  fringe  benefits  shall  be  fully 
disclosed  and  available  for  inspection  by  insured  patients. 

Question  5,  §  3. 

"  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  15). 

56  Id.  (to  be  codified  at  Mass.  Gen.  L.  ch.  1760,  §  5)  ("No  contract  between 
a  carrier  and  a  health  care  provider  .  .  .  may  require  the  health  care 
provider  to  indemnify  the  carrier  for  .  .  .  any  claim  .  .  .  based  on  the 
carrier's  management  decisions,  utilization  review  provisions  or  other 
policies,  guidelines  or  actions  ").  This  provision,  while  beneficial  to  pro- 
viders, may  have  a  negative  impact  on  insureds  Without  the  risk  of 
liability,  providers  have  less  impetus  to  pursue  appeals  of  erroneous  MCO 
determinations. 
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Message  from  the  Director  continued  from  1 

of  great  interest.  Superior  Court  Judge  Lawrence  Wernick  "s  Boorstein  for  her  many  years  of  dedicated  service  as  Chair  of 

heretofore  unreported  opinion  is  instructive  not  only  as  to  the  MHLAC  and  welcome  long-time  MHLAC  member  Judge 

standards  and  burden  of proof  in  a  Chapter  123,  §9b  discharge  Jonathan  Brant  as  the  new  Committee  Chair.   Thanks  also  to 

proceeding,  but  as  to  the  critical  distinctions  that  must  be  made  Webb  Primason  for  his  steadfast  support  as  a  MHLAC  member, 

when  applying  the  statutory  and  regulatory  definitions  of  men-  We  are  pleased  to  report  that  along  with  Judge  Boorstein,  the 

tal  illness.  Supreme  Judicial  Court  recently  appointed  Judge  Paul  C. 

We  wish  to  acknowledge  and  thank  Judge  Beverly  Menton  and  Dean  Robert  H.  Smith  to  the  Committee. 

-  Frank  Laski 
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In  order  to  continue  to  produce  educational  materials,  MHLAC  requests  a  donation  for  each  of  these  items.  If  you 
are  interested  in  receiving  any  of  the  MHLAC  publications,  please  indicate  your  selection  below  and  send  request  with 
payment  made  payable  to  MHLAC  Trust  to: 

Publications 

Mental  Health  Legal  Advisors  Committee 
294  Washington  Street,  Suite  320 
Boston,  MA  02108 

Publication  Donation 
1 .    Advisor  Suggested  Donation    $25.00  per  issue  $  


A  legal  journal  with  an  in-depth  focus  on  the  latest  developments  in  mental  health  law. 


2.    Managed  Care  Packet  Suggested  Donation  $70.00  $ 


Contains  nine  groundbreaking  articles  on  the  implementation  of  Medicaid  mental  health  managed  care  in 
Massachusetts,  including  hard  data  on  the  impact  of  the  private  administration  of  mental  health  care  benefits. 

3.    Mental  Health  Law  Packet  Suggested  Donation  $35  $  


Succinctly  describes  an  individual's  rights  in  twelve  areas:  1.  Discharge  and  Commitment,  2.  Hospitalization  in 
connection  with  a  criminal  case,  3.  Basic  rights  in  inpatient  mental  health  facilities,  4.  Rights  regarding  hospital 
privileges,  5.  The  Rights  of  Adults  to  Move  Freely  on  a  Hospital  Ward  6.  Medication  7.  Treatment  planning,  8. 
Restraint  and  Seclusion,  9.  Department  of  Mental  Health  (DMH)  complaint  process,  10.  Access  to  mental 
health  records,  11.  Community  Residence  Tenancy  Law,  12.  Representative  payee. 

4.    Handbook  on  the  Legal  Rights  Of  Minors  Suggested  Donation  $50.00  $  


1999  Guide  to  the  law  governing  the  mental  health  care  of  children  and  adolescents.  Areas  include  accessing 
mental  health  services,  participation  in  treatment  planning,  guardianship,  treatment  rights,  admission  and 
commitment,  insurance,  benefit  programs,  access  to  mental  health  records,  education,  restraint  and  seclusion, 
and  human  rights. 


393  ,36 


ACME 
BOOKBINDING  CO..  INC 

SEP  9  v  2001 


190  CAMBRIDGE  STREET 
CHARLESTOWN,  MA  02129 


